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The COVID-19 pandemic demonstrates the need for global norms that
assist nation-states in preserving democracy amid emergencies, mitigating
the threat of a worldwide democratic decline. This Article examines the
role of international law in providing nation-states with such norms on
two levels. First, we discuss three classic models for coping with emergen-
cies in constitutional democracies, arguing that all three are characterized
by a “methodological nationalism” that limits them from considering inter-
national law norms in their responses to crises and disasters. Second, we
examine the question on the level of positive law, demonstrating that while
international law—particularly International Human Rights Law (IHRL)—
may potentially provide nation-states with a legal model for adapting to
emergencies, this potential is substantially limited. Three main problems
restrict this potential: the weak formal support that democracy as a regime
type receives under international law; the fragile democratic and constitu-
tional features of international organizations; and the vagueness and unen-
forceability of certain THRL norms designed to constrain state power
during emergencies. By giving substantial weight to national sovereignty
and leaving much to the discretion of individual nation-states, IHRL mir-
rors the methodological nationalism of the classic models and reproduces
some hazardous tendencies that domestic legal regimes exhibit when cop-
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ing with emergencies. We conclude with policy recommendations for
addressing these problems.
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Introduction

The COVID-19 pandemic has served as a strong reminder of the
threats that states of emergency pose to democracy. Since the outbreak of
the pandemic, we have witnessed a widespread use of emergency measures,
which constrain civil rights and limit parliamentary and judicial discre-
tion.! While the abuse of emergencies is usually most serious in govern-
ments that are not truly democratic or responsive to the will of their
people, democracies have also been known to take advantage of emergen-
cies to expand the use of executive power.? States may apply various terms
to the special legal order introduced in crisis situations, e.g., “state of
exception,” “state of emergency,” “state of alarm,” “state of siege,” “martial
law,” etc. These exceptional situations often involve the introduction of
special powers of arrest and detention; military tribunals; and criminal
laws that are applied retroactively and limit the right to freedom of expres-
sion, association, and assembly.> Worse, in situations of upheaval, states
have authority to torture and use other forms of ill-treatment to extract
confessions and may even resort to abduction and extrajudicial killings.*
The right to domestic remedies such as the writ of habeas corpus may also
be suspended, leaving victims of arbitrary arrest and detention without
legal protection.®

Such tendencies demonstrate the need for clear legal norms for gov-
erning emergencies while preserving the underlying principles of democ-
racy. However, emergencies such as the current pandemic also
demonstrate the need for global norms for governing states of emergency,
in times when the threat to democracy is not limited to the regime of one
country or another, but rather becomes a global hazard. While local emer-
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1. See Tracking tool— Impact of States of emergencies on civil and political rights, CTr.
For Civ. PoL. Rrs., https://ccpreentre.org/ccprpages/tracking-tool-impact-of-states-of-
emergencies-on-civil-and-political-rights [https://perma.cc/M7W5-9A3N] (last visited
Feb. 2, 2022).

2. Scott P. Sheeran, Reconceptualizing States of Emergency under International
Human Rights Law: Theory, Legal Doctrine, and Politics, 34 Mich. J. INT'L L. 491, 503—05
(2013).

3. Id.; Orrice oF THE UNITED NatioNs HiGH COMMISSIONER FOR HUMAN RIGHTS,
HumaN RIGHTS IN THE ADMINISTRATION OF JUSTICE: A ManuaAL oN HumanN RIGHTS FOR
JupGes, ProseEcUTORS AND Lawyers 813 (2003) [hereinafter ManuaL on Human RiGHTS
FOR JUDGES].

4. ManuAaL oN HumaN RIGHTS FOR JUDGES, supra note 3.

5. Id.
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gency politics may seem exclusively domestic, it has transnational features.
The responses of individual states affect others and domestic publics are
likely to evaluate their government comparatively by looking at the actions
and experiences of other countries. In the context of the pandemic, this is
evident regarding the length and severity of lockdowns, the expertise
claims invoked to support them, and vaccination programs.® However,
such inclinations also exist in other global emergencies, such as terrorism,
warfare, economic meltdown, or climate catastrophes.”

Despite the growing need for a global legal model to preserve democ-
racy amid emergencies, the literature has so far given insufficient attention
to the potential of international law to provide such a model. Much schol-
arship is devoted to the exploration and critique of the way international
law—particularly International Human Rights Law (IHRL)—attempts to
cope with emergencies.® This scholarship has yet to provide a methodical
and systematic analysis of the role of international law in the protection of
democratic principles during states of emergency. This Article attempts to
take a step in this direction by examining this role on two levels. First, we
discuss three classic models for coping with emergencies in constitutional
democracies and examine whether international law plays any part in
these models, or whether the models assume that state action should be
governed via domestic law exclusively. Second, we examine the question
on the level of positive law, by studying international law’s general level of
support for democracy, as well as the norms of IHRL that could potentially
restrict national state power under emergency rule and their limitations.

The essence of this Article is the intersection of international law and
domestic law while criticizing the bias towards national sovereignty and its
implications regarding the protection of basic democratic principles amid
emergencies. For this purpose, we adopt a relatively narrow definition of
“democracy,” which entails three main components: free elections and
peaceful alteration in governing power; a small set of core rights related to
political contestation such as rights to free speech, association, and voting;
and the rule of law.?

6. Christian Kreuder-Sonnen & Jonathan White, Europe and the Transnational Polit-
ics of Emergency, J. Eur. Pus. PoL’y 1, 7 (2021).

7. See, e.g., About Us, MINERVA CTR. FOR RULE L. UNDER EXTREME CONDITIONS, https:/
/minervaxtremelaw.haifa.ac.il/about-the-center/ [https://perma.cc/7RH4-Q6Y3] (last
visited May 24, 2022).

8. For prominent examples see generally, e.g., Sheeran, supra note 2; ANNA-LENA
SVENSSON-MCCARTHY, THE INTERNATIONAL LAwW OF HUMAN RIGHTS AND STATES OF EXCEP-
TION: WITH SPECIAL REFERENCE TO THE TRAVAUX PREPARATOIRES AND CASE-LAW OF THE
INTERNATIONAL MONITORING ORGANS (1998); Joan Fitzpatrick, Speaking Law to Power: The
War Against Terrorism and Human Rights, 14 Eur. J. INT’L L. 241 (2003); Tom R. Hick-
man, Between Human Rights and the Rule of Law: Indefinite Detention and the Derogation
Model of Constitutionalism, 68 Mop. L. Rev. 655 (2005); Joan F. Hartman, Derogation
from Human Rights Treaties in Public Emergencies: A Critique of Implementation by the
European Commission and Court of Human Rights and the Human Rights Committee of the
United Nations, 22 Harv. INT'L. 1J 1 (1981).

9. For a similar definition, see Tom GiNsBURG & Aziz Z. HuQ, How 1O SAVE A CON-
STITUTIONAL DEMOCRACY 9 (2018).
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The layout of this Article is as follows: Section I discusses three main
models for coping with emergencies in constitutional democracies—here
termed “the suspension model,” “the “expansion model,” and the “legal
adaptation model”’—and their shortcomings. We argue that all three mod-
els, including the legal adaptation model, which we view as generally best
suited for preserving democracy amid emergencies, are characterized by a
“methodological nationalism” that limits them from confronting the threat
of democratic decline on a global scale. Perhaps unsurprisingly, these
models—based on theories conceived in a far less globalized world with a
less developed corpus of international law—barely consider the potential
role of THRL in constraining state action. Hence, we pose the question
whether these models were correct in largely dismissing international law,
or whether IHRL may provide global norms assisting countries in adapting
their laws to states of emergency, thus mitigating the risk of a worldwide
democratic decline.

Section II sets out to answer this question on the level of positive law,
based on an analysis of international treaties, as well as rulings and gui-
dance by international tribunals and organizations pertaining to emergen-
cies and specifically to the current pandemic. We demonstrate that while
international law certainly has the potential to provide states with a model
for adapting to emergencies, this potential is substantially limited, focusing
on three main problems that limit this potential. First, we raise the ques-
tion whether international law can be considered pro-democratic: namely
if it explicitly endorses democracy as a form of government. The answer to
this question is highly complex, given the many nondemocratic actors in
the field of international law and the fact that even THRL, which may be
considered to have a pro-democratic agenda, does not positively express
this view.

The second problem we consider is that even assuming international
law has a pro-democratic agenda, this agenda does not necessarily trans-
late into democratic or constitutional features of international law itself.
While some scholarship, particularly the discipline of “global constitution-
alism,”1° underscores the democratic qualities of international law and the
emergence of constitutional—and, to a lesser extent, administrative!!—
principles in this field of law, there are also serious reasons to doubt this
view. Moreover, there is evidence to suggest that much like individual
states, new forms of post-national emergency governance exercise substan-
tial discretionary authority and stray from basic democratic principles.!?
This apparent lack of commitment to setting an example for governing
emergencies in accordance with democratic and constitutional principles

10. See generally James Tully et al., Introducing Global Integral Constitutionalism, 5
Gros. Const. 1 (2016).

11. See generally Benedict Kingsbury et al., The Emergence of Global Administrative
Law, 68 L. ContEMP. PrOBs. 15 (2005).

12. William E. Scheuerman, Executive and Exception, in HANDBOOK ON GLOBAL CON-
STITUTIONALISM 317 (Anthony F. Lang & Antje Wiener eds., 2017).
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casts doubt on the ability of international law to serve as a model for such
emergency governance.

Third, we grapple with the question of whether IHRL provides effective
norms for preserving democracy amid emergencies, namely, norms that
are enforceable and pose clear and concrete limitations on state power.
Here too, the answer proves complex, due to various constraints imposed
through national sovereignty, the flexibility of IHRL norms, and the rela-
tively wide prerogative that states enjoy when it comes to derogating from
human rights during emergencies.!®> Additionally, the effectiveness of
IHRL norms depends on international tribunals’ scope of power and abil-
ity to enforce their decisions, which are often limited.'* We conclude that
even assuming IHRL has a pro-democratic agenda, behaves in accordance
with democratic principles, and accordingly attempts to provide states
with norms for preserving democracy amid emergencies, such norms have
limited effect.

This Article ends with a discussion and conclusions arguing that ITHRL
mirrors the methodological nationalism of the classic models for coping
with emergencies, as it seems to assume that it is up to domestic law to
restore balance and prevent democratic decline amid emergencies. Conse-
quently, it reproduces some hazardous tendencies that domestic legal
regimes exhibit during emergencies, such as leaving much room for execu-
tive discretion and allowing for the institutionalization of supposedly
exceptional emergency measures. To overcome this limitation and provide
states with an effective model for preserving democracy amid emergencies,
international courts must bring emergency declarations under harsher
scrutiny and provide clearer standards for terminating the derogation of
human rights. Additionally, international organizations should lead by
example and refrain from disproportionately expanding their own execu-
tive powers, acting without prior authorization, or suspending individual
rights during emergencies.

I. Emergencies and the Threat to Democracy

The central role of emergencies in the deterioration of democratic
regimes has received much attention, inter alia in the fields of political soci-
ology,'> political science,'® law,!” and philosophy.'® It is widely agreed
upon that severe and life-threatening emergencies, such as pandemics, eco-

13. See, e.g., International Covenant on Civil and Political Rights art. 4, 5 (5), Dec.
16, 1966, 999 U.N.T.S. 171; European Convention on Human Rights art. 15, Nov. 4,
1950, 213 U.N.T.S. 221; American Convention on Human Rights art. 27, Nov. 22, 1969,
1144 U.N.T.S. 123.

14. As discussed, we distinguish this question of enforceability from the question of
state compliance, which depends on a variety of factors. See infra problem III in Section
1L

15. See generally, Andrew W. Neal, Normalization and Legislative Exceptionalism:
Counterterrorist Lawmaking and the Changing Times of Security Emergencies, 6 INT'L PoL.
Soc. 260 (2012); William E. Scheuerman, Emergency powers, 2 ANN. Rev. L. Soc. Sci.
257 (2006); Jef Huysmans, The Jargon of Exception—On Schmitt, Agamben and the
Absence of Political Society, 2 INT'L PoL. Soc. 165 (2008).
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nomic meltdowns, wars, and terrorist attacks, often act as license or justifi-
cation for governments to deviate from the core principles of democracy.!®
Such deviations may entail an expansion of executive power at the expense
of the discretion of the legislative and judicial branches of government;2°
restrictions on fundamental rights, such as privacy, freedom of movement,
and freedom of demonstration;?! and a suspension of due process and pro-
cedural protections central to the rule of law.22 While these types of
restrictions are often intended to be temporary, there is always an anxiety
that they will gradually become permanent arrangements. This fear exists
mainly in instances of protracted emergencies and even more so when the
legal norms for governing emergencies and the conditions for declaring the
end of a state of emergency are vague.

Broadly speaking, it is possible to identify three main models for cop-
ing with emergencies in constitutional democracies. These models may be
termed the “suspension model,” the “expansion model,” and the “legal
adaptation model.” In this section, we discuss each of the models, arguing
that while all three models pose challenges to the preservation of democ-
racy in times of emergency, the legal adaptation model is probably best
suited for this crucial task of preserving democracy. The legal adaptation
model attempts to prevent the shift from a liberal democracy to a strict
emergency rule by embedding emergency laws and regulations into the reg-
ular legal order of the state.?> However, we also argue that like the suspen-
sion and expansion models, the legal adaptation model is characterized by
a “methodological nationalism”—a national outlook on society, politics,

16. See generally, Scheuerman, supra note 15; BonniE Honig, EMERGENCY POLITICS
(2009); Leonard C. Feldman, Judging Necessity: Democracy and Extra-Legalism, 36 PoL.
Tueory 550 (2008).

17. See generally, Oren Gross, Chaos and Rules: Should Responses to Violent Crises
Always be Constitutional, 112 Yare LJ. 1011 (2002); Bruce Ackerman, The emergency
constitution, 113 YaLe LJ. 1029 (2003); OreN Gross & Ni AoLaIN, FionnuaLa, Law v
TIMES OF CRISIS: EMERGENCY POWERS IN THEORY AND PRACTICE (20006).

18. See generally, GIORGIO AGAMBEN, STATE OF EXCEPTION (2005); Lukas Van den
Berge, Biopolitics and the Coronavirus: Foucault, Agamben, Zizek, 49 NeTH. J. LEGAL PHiL. 3
(2020); Andrej Zwitter, The Rule of Law in Times of Crisis: A Legal Theory on the State of
Emergency in the Liberal Democracy, ARSP: ARCHIVES FOR PHIL. L. & Soc. PHiL. 95 (2012).

19. See, e.g., Arend Lijphart, Emergency Powers and Emergency Regimes: A Commen-
tary, 18 Asian Surv. 401, 401 (1978); Jules Lobel, Emergency Power and the Decline of
Liberalism, 98 Yare LJ. 1385, 1433 (1989); Aziz Huq & Tom Ginsburg, How to Lose a
Constitutional Democracy, 65 UCLA L. Rev. 78, 93 (2018); Gross, supra note 17.

20. See, e.g., Gross, supra note 17, at 1029; Jonathan White, Authority After Emer-
gency Rule, 78 Mop. L. Rev. 585, 586 (2015).

21. See, e.g., ManuAL ON HUMAN RIGHTS FOR JUDGES, supra note 3, at 884; JouNn Hart
ELy, DEMOCRACY AND DisTRUST: A THEORY OF JupIcIAL REviEw 109 (1980).

22. Gad Barzilai, Uncertainty and COVID-19: Legal Emergencies, Social Quandaries,
and Reinventing ‘Globalization’ Zeitgeist, Paper Presented in Minerva Center for the Rule
of Law under Extreme Conditions, University of Haifa Law Faculty, under the title
“Democracies Amid Legal Emergencies: Why Models are Limited but Some are Useful”
(January 2021); Gross, supra note 17.

23. See, e.g., Gabriel L. Negretto & José Antonio Aguilar Rivera, Liberalism and Emer-
gency Powers in Latin America: Reflections on Carl Schmitt and the Theory of Constitutional
Dictatorship, 21 Carpozo L. Rev. 1797, 1809 (2000).
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law, and history that governs the political and sociological imagination.2*
This focus on national sovereignty and view of the nation state as the natu-
ral unit of analysis in times of emergency, might prove dated in the age of
globalization.

The suspension model refers generally to a shift from a liberal democ-
racy to an authoritarian model of government during states of emer-
gency.?> This transformation occurs via a suspension of the regular laws
of the state, which normally guarantee civil rights and separation of pow-
ers.2® The suspension model may entail a sharp and rapid move from a
liberal democracy to an authoritarian (typically military) form of govern-
ance; alternatively, it may entail a more gradual shift, during which only
certain civil rights are suspended to allow for the militarization or medical-
ization of government.2” As such, it is possible to divide the suspension
model into two sub-models (full suspension of the law vs. partial suspen-
sion), though such a division has little importance for the purposes of this
Article.

The works of political theorist Carl Schmitt best identify the suspen-
sion model.2® Schmitt’s essays on political theology focus on states of
emergency to unveil the structure and tensions of foundational juridical
concepts.?® According to his view, legal norms (both formal and informal)
are unable to determine the rules of their own application; thus, the deci-
sion how to interpret said norms and to apply them in concrete cases is left
to individuals.?°® This means that the legal order ultimately rests on a
human decision and not on a norm and that the actor who is authorized to
make this decision may be regarded as sovereign.3! “While the sovereign’s
institutional form and conditions of emergence [were] treated as unknow-
able in advance,” Schmitt foresaw states of exception as marked by the
expansion of executive power and the marginalization of the legislative and
judiciary.32 “Schmitt insisted that such a perspective did not render the

24. Andreas Wimmer & Nina Glick Schiller, Methodological Nationalism and Beyond:
Nation-state Building, Migration and the Social Sciences, 2 GLoB. NETworks 301, 302308
(2002); Ulrich Beck, Living in and Coping with World Risk Society, in HuMANITY AT Risk:
THE NEED FOR GLOBAL GOVERNANCE 11 (Daniel Innerarity & Javier Solana eds., 2013).

25. See, e.g., Lindsey Wiley & Steven F. Vladeck, Coronavirus, Civil Liberties, and the
Courts: The Case Against “Suspending” Judicial Review, 133 Harv. L. Rev. F. 179, 184
(2020).

26. See, e.g., David Dyzenhaus, Schmitt v. Dicey: Are States of Emergency inside or
Outside the Legal Order, 27 Carpozo L. Rev. 2005, 2006 (2005). In the Context of
COVID-19, Wiley & Vladeck invoke the term “suspension model” to refer to the tempo-
rary suspension of judicial review. See id. at 182.

27. See, e.g., AGAMBEN, supra note 18, at 22-23; Rain Liivoja, Introduction to Military
Justice, in THe Oxrorp HanpBOOK OF CrRiMINAL Law 326, 347 (Markus D. Dubber &
Tatjana Hornle eds., 2014); John Reynolds, Emergency, Governmentality, and the ‘Arab
Spring,” JapaLiyya (Aug. 10, 2011), https://www jadaliyya.com/Details/24304 [https://
perma.cc/N28Q-TEJQ].

28. See generally Jonathan White, Emergency Europe, 63 PoL. Stup. 300, 301 (2015).

29. See id.

30. See CarL ScumiTt, PoLiTicAL THEOLOGY: FOUR CHAPTERS ON THE CONCEPT OF SOV-
EREIGNTY 10 (2005).

31. See id.

32. White, supra note 28.



146 Cornell International Law Journal Vol. 55

law irrelevant,” as the idea of exception presupposed a stable legal frame-
work from which its status derived, making it internal, “rather than exter-
nal to, the legal order.”33> Additionally, while suspension raises
fundamental questions for the concept of the rule of law, it is unlikely that
the sovereign would wish to be rid of this concept permanently and
altogether.3#

Unlike Schmitt, who unveiled the exception in relation to a state of
emergency that requires the suspension of the normal legal order, political
philosopher Giorgio Agamben views the exception as a kind of exclusion,
which is not necessarily temporary by nature.3> Agamben follows Schmitt
in viewing the exception as the embodiment of sovereignty; however, he
argues that the original political relation, the relation of exception, is one of
ban—or abandonment.?® In other words, the modern state is not primarily
based on citizens as free and conscious subjects, but rather on the citizen
as potential homo sacer—a figure abandoned by the law and reduced to
“bare life.”3” The legal system may determine the extent of each individ-
ual’s rights at any given time and citizens constantly remain on the thresh-
old between inclusion and potential exclusion from the protection of the
law.>8 Consequently, the suspension of laws amid a state of crisis can
become a long-standing arrangement, which allows the sovereign to oper-
ate outside of the rule of law for a prolonged period.3°

The possibility that emergency measures, originally intended as tem-
porary suspensions of the rule of law, would become permanent arrange-
ments is perhaps the gravest cause for concern regarding the suspension
model. As White argues, emergency rule usually presents itself as a self-
contained episode, with the idea of exceptional measures implying the
awaited resumption of political normality.*© Yet, “[o]nce executives have
shown the extent of their willingness to use discretion” and apply emer-
gency measures, they face the challenge of demonstrating they can also
step back from it—a challenge to which they do not always rise.*! Addi-
tionally, while the public typically aspires to return to legitimate authority
after emergency rule, day-to-day compliance with emergency regulations
may yet persist.*? In fact, there is cause to assume that the politics of the
extraordinary actually increases public compliance and that the level of
compliance rises over time, as emergency regulations become normalized
and normative standards become blurred.*?

33. Id.

34. See White, supra note 28, at 302.

35. See G1ORGIO AGAMBEN, HOMO SACER: SOVEREIGN POWER AND BAre LirE 17 (1998).

36. See Richard Ek, Giorgio Agamben and the Spatialities of the Camp: An Introduction,
88 GEOGRAFISKA ANNALER 363, 366 (20006).

37. See AGAMBEN, supra note 35, at 71.

38. See EKk, supra note 36, at 367.

39. See, e.g., AGAMBEN, supra note 18; Ek, supra note 36, at 365; Patricia Owens,
Reclaiming ‘Bare Life’?: Against Agamben on Refugees, 23 INT'L REL. 567, 568 (2009).

40. See White, supra note 20, at 609.

41. Id.

42. See id.

43. Id. at 609.
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Emergencies thus pose an existential threat to democracy, not merely
due to the opportunities with which they provide the executive for gaining
new powers that may later prove difficult to reverse, but also due to the
psychological legitimacy that they provide to authoritarianism. In other
words, emergencies may potentially enhance the human tendency to
“escape from freedom,” as put by social psychologist Erich Fromm.**
Fromm’s understanding of the willingness to submit to authoritarianism—
particularly in the form of fascism—as an attempt to overcome the anxiety
of individuation by becoming one with an absolute authority, proves par-
ticularly relevant amid emergencies. Such times tend to increase feelings of
powerlessness and isolation, allowing authoritarianism to provide individ-
uals with relief from uncertainty—whether imagined or real—at the
expense of personal freedoms.*>

This challenge of maintaining constitutional democracy and guaran-
teeing the return to its principles after a period of suspension of the nor-
mal legal order was of great concern to historian and political scientist,
Clinton Rossiter. Rossiter argued “the complex system of government of
the democratic state is essentially designed to function under normal,
peaceful conditions, and is often unequal to the exigencies of a great
national crisis.”4® Therefore, in times of crisis, a free and democratic state
must have some mechanism by which its leaders could take dictatorial
action in its defense—an arrangement that Rossiter terms “constitutional
dictatorship.”” A constitutional dictatorship is:

a system . . . of constitutional government that bestows on certain individu-
als or institutions the right to make binding rules, directives, and decisions
and apply them to concrete circumstances, unhindered by timely legal

checks to their authority . . . . These persons or institutions, however, are
subject to various procedural and substantive limitations that are set forth in
advance.*8

While the very term might seem paradoxical,* such a system is
indeed both a constitutional and a dictatorial one. It “is a dictatorship
because the power conferred on the dictator combines elements of judicial,
legislative, and executive power.”>° It is also constitutional in the sense that
“it comes with various limits prescribed by law and enforced by institu-
tional structures. The dictator exercises power according to constitutional
procedures that bring the dictatorship into being, end it, and structure its

44. EricH FromM, Escape FroM Freepom at xv (Henry Holt and Company 1994)
(1941).
45. Id. at 36.

46. CLINTON ROSSITER, CONSTITUTIONAL DicTATORsHIP: CRisis GOVERNMENT IN THE
MobEerN DEmocRrAciEs 5 (Transaction Publishers 2009) (1948).

47. Id.

48. Sanford Levinson & Jack M. Balkin, Constitutional Dictatorship: Its Dangers and
Its Design, 94 MinN. L. Rev. 1789, 1805 (2010).

49. See id. at 1795.
50. Id. at 1805.
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scope and reach.”!

Based on a study of the use of emergency powers in modern democra-
cies, Rossiter determined that every democracy has a mechanism—one
either expressed or implied—for suspending the constitution when normal
rules might be considered to endanger the existence of the state.>2 In fact,
on various occasions, “constitutional dictatorship has served as an indis-
pensable factor in maintaining constitutional democracy.”>3 However,
“[t]he period of dictatorship is dangerous and must be controlled by the
people,” or “the democratic state will disappear.”* The challenge is thus
“to ensure that the democratic state survives the crisis without” suc-
cumbing to the crisis and “sacrificing its democracy.”>> According to Ros-
siter, the empowered crisis government must “have no other purposes than
the preservation of the independence of the state, the maintenance of the
existing constitutional order, and the defense of the political and social
liberties of the people.”>¢

Accordingly, “Rossiter advocated tightening, limiting, and simultane-
ously strengthening emergency powers,” calling on “Congress to adopt a
carefully elaborated scheme and procedure for the suspension of rights
and invocation of executive power in time of emergency.”>” His book pro-
poses eleven specific criteria for judging the worth and propriety of any
resort to constitutional dictatorship,® which may be further boiled down
to the following principles:>°

limit the assumption of dictatorial power to situations where such power is
“necessary or even indispensable”; the would-be possessor of such power
should not possess the authority to trigger the grant of such power; the grant
of such power must be accompanied by a mechanism for terminating it; the

51. Id. at 1807. The “constitutional dictator” thus has much in common with
Schmitt’s “commissarial dictator.” Schmitt drew on the distinction, traceable to Roman
law, between “sovereign” and “commissarial” dictators: while the former uses a political
crisis to overthrow the existing constitutional order and found a new one, the latter is
“constituted by and given power by the existing political order.” Id. at 1797. The com-
missarial “dictator exercises power temporarily in a crisis in order to save the regime
and return to the status quo as soon as practicably possible . . . . The commissarial
dictator is a constitutional dictator, whose powers are constituted by the basic law. The
sovereign dictator, by contrast, has no obligation to return to the constitutional
order . ..” as he himself “constitutes the legal order.” Id. at 1798. However, “for Schmitt,
constitutional (i.e., commissarial) dictatorships were but an unstable temporization that
delayed the inevitable reality of sovereignty, the power to declare a state of exception.”
Id. at 1866. On Schmitt’s view of dictatorship see also, generally, CARL Schmitt, DIE
DikraTur (1921).

52. See ROSSITER, supra note 406, at X.

53. Id. at ix-x.

54. David Rudenstine, Roman Roots for an Imperial Presidency: Revisiting Clinton
Rossiter’s 1948 Constitutional Dictatorship: Crisis Government in the Modern Democracies,
34 Carpozo L. Rev. 1063, 1069-70 (2013).

55. Id. at 1070.

56. ROSSITER, supra note 46, at xii.

57. Jules Lobel, Emergency Power and the Decline of Liberalism, 98 YaLe LJ. 1385,
1407 (1989).

58. See ROsSITER, supra note 46, at xii-xiv.

59. See Rudenstine, supra note 54, at 1070.
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power granted should be commensurate with the crisis and exercised in par-
ticular situations only to the extent required; the grant of such power should
not extend beyond the crisis and the termination of such power must be
followed by as complete a return to pre-existing status as possible.

Yet even scholars who principally subscribe to Rossiter’s viewpoint
underline the limitations of these principles and warn us of the dangers
inherent to such a constitutionalized suspension model, which might easily
deteriorate into permanent dictatorship. Levinson & Balkin, for instance,
point out that while “the rhetoric of emergency serves as the standard justi-
fication for dictatorship, dictatorial powers may not be connected to any
real emergency.”®® For example, such powers may be granted because of
the fear of an emergency, even if it has not yet materialized. Alternatively,
even if dictatorship is initially justified by a real emergency, it may endure
after the emergency is over, causing dictatorial powers to become normal-
ized. This gives the executive incentive to magnify both the probability and
severity of possible dangerous scenarios.®! Finally, by declaring an emer-
gency and bestowing dictatorial powers on itself, a government may create
a self-fulfilling prophecy: the executive frames the situation as an emer-
gency deserving of dictatorial powers, makes rules that narrate the situa-
tion accordingly and then acts on that framing, thereby confirming it.%2

It is important to note that comprehensive suspensions of the rule of
law are becoming less common worldwide. In a recent study, Huq & Gins-
burg show that this type of “authoritarian reversion,” namely, a rapid and
near-complete collapse into authoritarianism,> has become a far less likely
course of action for aspirational authoritarians than one of “constitutional
retrogression.”®* “Constitutional retrogression” is an incremental erosion
of three institutional predicates of democracy occurring simultaneously:
competitive elections; rights of political speech and association; and the
administrative and adjudicative rule of law.5> Such constitutional retro-
gression might likewise occur under the suspension model, which may
also come in the mitigated form of a more gradual shift from democracy to
authoritarianism, during which only certain civil rights are suspended.
White, for example, argues that the politics of emergency in contemporary
Europe typically do not involve a wholesale suspension of the law in accor-
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dance with the conventional understanding of the state of exception;
rather, they entail a contravention of norms that may or may not be legally
codified, combining acts of suspension with acts of legal improvisation.®®

The expansion model refers generally to the tendency to increase the
role and authority of experts or certain state officials in times of emer-
gency.%” This model may be divided into two main types. The first, which
we refer to as the “experts’ role expansion model,” allows for the militariza-
tion or medicalization of society, with military or medical experts dominat-
ing government in times of a national security crisis or a health crisis. The
second, which we refer to as the “expansion of state law model,” entails an
expansion of the state and state law into civil society, while limiting judi-
cial review and other checks and balances.

Harold Lasswell’s “garrison state” best identifies the first form of the
expansion model.®8 Lasswell's 1941 article argued that we are moving
towards a world of “garrison states”—a world in which the specialists on
violence are the most powerful group in society.5® In such states, authority
will be dictatorial, governmentalized, and centralized, with the elite
recruited based on military and technical ability in times of crisis.”® How-
ever, Lasswell stresses that the garrison state differs from the type of mili-
tary states that have traditionally emerged under emergency rule: while the
military-industrial complex has often gained dominance during national
security crises, such acquisitions of authority were typically temporary and
lacked the permanence characterizing the garrison state.”! Lasswell cites
the development of modern technology as the most crucial cause for
change, arguing that in our modern society, any military state must base
its calculations of battle potential on the technical and psychological char-
acteristics of modern production processes.”? Advanced technical skills or
management skills such as supervising technical operations, administra-
tive organization, and personnel management, are needed to translate the
complicated operations of modern life into the relevant frame of reference
of fighting effectiveness (coupled with financial profit).”> Consequently,
the military men who in Lasswell’s view will dominate a modern technical
society, will be very different from the traditional military officers. These
new specialists on violence will learn in their training many of the skills
that we have traditionally accepted as part of modern civilian management,
making them suited for the task of long-term governance that exceeds the
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period of national emergency.”*

The garrison state is an institutionalized military state, designed to
cope with threats to national security, which may become permanent and
longstanding. Lasswell’s article—written during World War I when Amer-
icans acknowledged the need to confront and contain Nazi Germany and
the Soviet Union—predicted that garrison states would arise under contin-
ual crisis and perpetual preparedness for total war.”> However, in the years
since The Garrison State was published, scholars have also pointed to more
contemporary occurrences of militarization in line with Lasswell’s predic-
tion.”® It has been argued, for instance, that while in the post-industrial
age states appear less likely to engage in conventional warfare, the current
threat of terrorism may cause the garrisoning of society and enhance the
role of military and police organizations, as Lasswell warned.””

Such institutionalized militarization of society raises the concern
that—somewhat similarly to the suspension model—the expansion model
may hinder the return to democracy after the national crisis is resolved.”®
This concern exists not only when it comes to expanding the powers of
military experts, but also when considering the “expansion of (nation)
state law model.” Under this model, the state and state law expand into
civil society amid military or medical emergencies, or other instances of
severe uncertainties and disasters, via emergency legislation and restric-
tions on civil rights. The nation state thus uses emergency regulations to
intervene in civil society and the economic sphere, narrowing their
scope.” This potentially increases two types of state power, which author
Michael Foucault terms “discipline”®® and “security,”®! as emergency regu-
lations expand the powers of the medical apparatus and the military appa-
ratus, respectively. Such tendencies cause judicial review to become more
important, in order to balance the expanded power of the executive and
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legislator and prevent it from becoming a long-standing arrangement.
However, even courts tend to adjust to the “reality on the ground” during
such periods and to limit their intervention in the executive’s discretion.82

Consequently, some scholars have argued that the misuse of emer-
gency powers does not necessarily reflect its undesirability under certain
conditions, but instead that a careful institutional design is required to reg-
ulate their authoritarian risks.83 Such arguments form the third model,
the legal adaptation model, which aspires to prevent the shift from a lib-
eral democracy to strict emergency rule, by embedding emergency legisla-
tion into the normal, civilian legal order of the state. To use the division
offered by Kim Lane Scheppele between “legal” and “extralegal” emergen-
cies, one might say that among the models surveyed in this section, the
adaptation model falls most strictly into the legal category.®8* While
“extralegalists” argue that severe crises of the nation-state must be met with
responses outside the law, legalists insist that such crises must be met by
entirely legal responses that typically constitutionalize emergency powers
by ringing them round with various forms of constraint.8> The adaptation
model abides by this latter principle and attempts to anticipate the onset of
an emergency by providing temporally limited legal powers, designed to
address the urgent event and allow for reconstruction after it has been
resolved. This model is becoming increasingly common worldwide, with
some ninety percent of constitutions in force today including some provi-
sions on emergency powers.8¢ Four out of five of these also stipulate that
declarations of emergency require the approval of at least two institutional
actors identified in the constitution (for example a legislature and a chief
executive or a court).8” This is intended as a safeguard against unilateral
abuse,®® which may prevent the executive from creating a “self-fulfilling
prophecy” by utilizing emergencies to spur and justify dictatorial pow-
ers.8? Interestingly, such constitutional provisions exist in both demo-
cratic and non-democratic states, though democracies are generally less
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inclined to allow discretionary power and the suspension of basic rights
during emergencies.?

The legal adaptation model holds both promise and challenges for the
preservation of democracy amid emergencies. This model provides a
strong contrast to the suspension model, as it normalizes the state of emer-
gency via mundane and routine practices, rather than viewing emergencies
as grounds for a comprehensive yet temporary suspension of the rule of
law. It also attempts to overcome the dangers of the expansion model, by
limiting ex-ante the role of emergency legislation or military/medical
experts. On one hand, this requires embedding the concept of emergency
into the legal structure of the nation-state on a permanent basis, thus
allowing for long-lasting restrictions on human and civil rights. Author
Gunther Frankenberg, for example, demonstrates that the 20th century
was characterized by a tendency to juridify the extreme exercise of state
power, particularly in the field of counterterrorism law.°! This has led
liberal democracies to standardize emergency powers such as administra-
tive detention, surveillance techniques, and even torture.”? On the other
hand, if we wish to prevent a rapid deterioration to authoritarianism, there
seems to be no substitute for clear legal rules and standards constraining
executive discretion ex-ante. This should be done both by strengthening
the constitutional limits within which such discretion must operate, and by
the political means of reinforcing the institutions and actors that may con-
test its exercise in real time.”> Alternative suggestions such as submitting
measures introduced under the sign of emergency to post-hoc public
approval (e.g. by referendum) as a way of restoring legitimate authority,
may prove highly problematic. Public approval may be too forthcoming,
for it is consulted not in a time of normalcy, but at a moment where opin-
ion itself is likely to have been shaped by the experience of
exceptionalism.®*

If emergency government is necessary, its institutions and the
restraints upon them should be prepared in advance, to head off problems
before they occur.9> However, for the legal adaptation model to succeed in
preserving the democratic, constitutional order of the state, it must entail a
variety of safeguards, designed to balance the special powers that the con-
stitution provides the executive branch in times of emergency. Such safe-
guards include effective judicial review, parliamentarian opposition (and in
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federal systems, governor opposition), an autonomous regulatory system
and clear separation between civilian and military authorities.®®

Notwithstanding its challenges, it seems that the legal adaptation
model is best suited for preserving the principles underlying liberal
democracy in times of emergency.”” Large-scale emergencies such as the
outbreak of COVID-19 or acts of global terrorism demonstrate the impor-
tance of adopting this model, amid global crises that may lead not just any
particular country, but many countries, to deviate from the principles of
liberal democracy. Such global de-democratization®® potentially holds
serious implications for the stability of world peace and international
cooperation, especially in cases where democratic decline comes in the
form of militarization and the normalization of exceptionalism.® It also
holds vast implications towards the global economy, as democracy is
shown to have robust and positive, if indirect, effects on economic growth
through higher human capital, lower inflation, lower political instability
and higher levels of economic freedom.'%® Moreover, countries attempting
to fortify their sovereignty in times of a national or international crisis may
do so not only at the expense of their own citizens, but at the expense of
other countries and their citizens as well. This may be done not just via
military engagement, but also through the adoption of strict immigration
policies, or by posing special restrictions and infringements upon the
rights of noncitizens residing in the country.

This danger demonstrates a difficulty that is common to all three mod-
els discussed above: their strict adherence to the concept of the nation-
state. The theories that have informed these models were conceived in a
far less globalized world than the one we know today. Consequently, they
view the nation-state as the natural unit of analysis for examining the chal-
lenges that emergencies pose to democracy and pay little attention to the
possible implications of a process of de-democratization occurring on a
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global scale. This difficulty is certainly true for the suspension model and
the expansion of state law model, which place much emphasis on the sov-
ereignty of the nation-state and the powers of its executive. It is also true
for the legal adaptation model, which relies on the national constitution to
govern emergencies and strives to fortify national sovereignty in times of
emergency by creating special executive powers in advance. This model
mainly underscores the fuzzy boundaries between legal emergencies and
legislation aimed mainly to deal with peaceful times. The experts’ role
expansion model, particularly in the form of the garrison state, involves a
more global way of thinking, as militarization typically holds direct impli-
cations towards a country’s foreign policy and international relations.
However, even Lasswell, whose works were influenced by global crises and
who did not limit his predictions to any specific country but rather offered
a forecast for a future world order, focused on the implications of militari-
zation towards the internal social order of the nation-state.1°! Moreover,
the models seem to adhere to a traditional understanding of state sover-
eignty, viewing states as independent entities, each with exclusive control
over its territory.!02 Yet, this understanding proves dated in a world eco-
nomically, technologically, and socially interconnected. For example,
while criminal law has long served as a primary example of the state’s
monopoly over the use of violence in its territory, this monopoly is chal-
lenged increasingly by a global enforcement regime, which supplements
the enforcement powers of the nation-state.!93 Delegation of authority to
international institutions, such as international agreements in which states
grant international bodies the power to make decisions or take actions on
their behalf, is likewise increasingly common.'* Yet, it has been suggested
that the “sovereignty costs” of such delegations are in fact marginal and
that given the consensual nature of delegations, they are best understood
as an exercise and even an expansion of national sovereignty, not its
surrender.!0>

Thus, traditional theories concerning the threat to democracy in times
of emergency suffer from a “methodological nationalism” that limits them
from thinking about the deterioration of democracy on a global scale.
“Methodological nationalism” is the assumption that the nation/state/soci-
ety is the natural social and political form of the modern world.1°® It is a
national outlook on society and politics, law, justice and history that gov-
erns the political, legal and sociological imagination.'°” Modernity, Wim-
mer & Schiller argue, was “cast in the iron cage of nationalized states that
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confined and limited our own analytical capacities”; yet, transnationalism
has been a constant of modern life.!%® Following Wimmer & Schiller,
Beck claims that methodological nationalism prevents the social sciences
and humanities from getting at the heart of the key political dynamics of
the “world risk society.”! Beck argues that the accumulation of risk—
nuclear, ecological, financial, military, terrorist, biochemical, and informa-
tional—has an overwhelming presence in our world today.''® Such global
risk, i.e., the anticipation of global catastrophe,!!'! creates a global public
and mobilizes people beyond borders.!''? What is needed for this age of
globalization is thus a “cosmopolitan turn”—a new cosmopolitan perspec-
tive that overcomes the dualisms between universalism and particularism,
between internationalism and nationalism, between globalization and
localization.!13 Beck stresses that cosmopolitanism should not be under-
stood as a negation of nationalism or as a thesis that the end of the nation-
state has arrived; it simply means that the national organization as a struc-
turing principle of societal and political action can no longer serve as the
prevailing orienting reference point for the social scientific observer.!!#

Such a cosmopolitan perspective is sorely needed when considering
the task of governing emergencies. The anticipation of global catastrophes
requires international cooperation if we hope to overcome them with mini-
mal damage to our health and security, but thinking globally about catas-
trophes today means also applying a cosmopolitan perspective to the risk
that such catastrophes pose to democracy. What is required are global
norms and principles that would guide countries in adapting their laws to
states of emergency and maintaining the core principles of liberal democ-
racy throughout the period of crisis. Such global norms are especially
important for assisting countries that do not have a legal adaptation model
embedded in their constitutional order.

The quandary we set out to unveil in the next chapter is whether such
a system of global norms—whether explicit or implied—currently exists
under international law. Can international law assist decision-makers in
constructing a democratic legal policy amid emergencies?
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II. Democracy and Emergencies in International Law: The Three
Problems

For international law to provide states with an effective legal model for
protecting democracy amid emergencies, it must meet three basic require-
ments. First, international law must be pro-democratic, must endorse
democracy as the preferred form of government, and promote basic demo-
cratic principles, at least in accordance with the thin definition of “democ-
racy” offered above. Otherwise, entrenching democratic principles during
states of emergency might not even be on the schema of international law.

Second, international law itself should ideally have democratic and
constitutional features, causing international organizations to adhere to the
same values they endorse. It would obviously be preferable if international
organizations refrain from expanding their own executive discretion and
restricting individual rights beyond necessity during emergencies.

Third, international law must provide nation-states with clear norms
for preserving democracy amid emergencies. These norms must lay out
concrete limitations on state power and must be enforceable. If the norms
are ambiguous, leave much to the discretion of individual states, and can-
not be enforced by international tribunals, they will most likely remain
ineffective.

As we demonstrate below, the question of whether or not international
law meets these requirements has a compound answer. The next sections
will elaborate on these three requirements, focusing on the main problems
that international law, particularly THRL, encounters when attempting to
provide nation-states with a framework for entrenching democracy.

Problem I: Is international Law Pro-Democratic?

Even referring to the relatively minimalist definition of “democracy”
offered above, it is unclear that international law explicitly endorses this
form of government.!'> Under the proposed definition, norms and actions
may be considered pro-democratic if they seek to enhance freedoms of
speech and association and to promote electoral integrity, peaceful govern-
ment changes, legitimate opposition, and the rule of law based on equality
of rights.116 ‘While some democracies certainly utilize international law to
protect and extend such principles, this does not mean that most interna-
tional law is inherently democratic.!'7 In fact, there are strong reasons for
thinking that as a whole, international law is neutral or agnostic when it
comes to regime types.!18

First, many of the players in the field of international law are not dem-
ocratic. It is true that since World War II, much of what we have come to
think of as international law has mainly been the product of liberal democ-
racies. However, the number of democracies in the world has been in
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decline since 2006, with less than half the world’s population currently
living in nations that are full or even “flawed” democracies.!'!'® Some
young democracies have been lost, some long-established democracies
have seen erosion in the quality of democratic institutions, and the global
liberal order is under assault by populists, economic nationalists, and auto-
crats.'20 It has been predicted that in the next few years, the total share of
global output produced by dictatorships will surpass that of the Western
democracies, which will fall to less than a third.12! Thus, author Thomas
Ginsburg argues, there is a strong possibility that the 21st century will be
known more as an authoritarian century than a democratic one.!?2

Such developments potentially hold vast implications for the field of
international law. Today’s dictatorships are largely integrated into the
global capitalist economy and thus rely heavily on international trade,
labor and investment flows, guaranteeing a continued demand for some
regional and global public goods from dictatorships and democracies
alike.123 Moreover, while for much of the twentieth century, countries’
approaches to international law reflected different ideological positions, in
which liberalism found itself in a contest with specific antagonists, today
we are witnessing a relative decline in ideology.12* This leaves states gen-
erally free from the need to articulate specific ideologies as alternatives to
liberalism, allowing them instead to rely on national interest as the guiding
force. Together, these processes suggest that authoritarian regimes might
increasingly look for ways to use international law to achieve their national-
ist core goals.!2>

In fact, Ginsburg suggests that we are currently witnessing the rise of
“authoritarian international law,” defined as international legal behavior
designed to undermine the spread of liberal democracy and extend the
reach of authoritarian rule across space and/or time.12¢ This means not
only that a rising authoritarianism will find ways to put international law
to service, but also that international law will itself be transformed by
authoritarianism. Authoritarian international law, Ginsburg predicts, will
have different substance, with greater emphasis on internal security, and a
different political style, being more flexible and less amenable to third-
party dispute resolution.!2” It will emphasize non-interference by interna-
tional organizations, sovereign equality, and the importance of state con-
sent to international norms, leading to a decline in human rights
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enforcement.!2® However, because 21st century authoritarianism is
embedded in a system of global capitalism, authoritarian international law
will also lead to innovation in international economic law, with much more
emphasis on contracts than treaties. Finally, the growth of authoritarian
international law is likely to accelerate long-term trends towards increasing
executive power within national constitutional orders, resulting in less
room for international human rights and democracy promotion.!2°

Such a scenario seems conceivable considering that even now, interna-
tional law gives much weight to states’ right to self-determination and gen-
erally does not intervene in their form of government. The right to self-
determination is recognized under the United Nations Charter, which
speaks of fundamental human rights that are to be protected, but also lim-
its the United Nations from intervening in matters “essentially within the
domestic jurisdiction of any state.”!3° While these two competing impera-
tives create internal tensions in the Charter, the basic idea is that, so long
as certain minimal and loosely defined standards are met, international
law remains rather indifferent about regime type.!3!

Furthermore, the formal support for democracy provided by positive
law is significantly limited, even in THRL, which explicitly stipulates the
rights that nation-states are obligated to grant their citizens.!32 On one
hand, the central international human rights treaties do mention democ-
racy.!33 While they seem to do so almost in passing, this is perhaps the
strongest indication that democracy was simply assumed to be the pre-
ferred and most legitimate form of government in the aftermath of World
War II. For example, the Universal Declaration of Human Rights states in
article 29 that when exercising rights and freedoms, persons shall be sub-
ject only to limitations determined by law.13# Such limitations must be
determined for securing due recognition and respect for the rights and
freedoms of others and for meeting the just requirements of morality, pub-
lic order and the general welfare in a democratic society.'3> Similarly, the
International Covenant on Civil and Political Rights;!36 the International
Covenant on Economic, Social and Cultural Rights;'37 the American Con-
vention on Human Rights;!38 and the European Convention on Human

128. Id.

129. Id.

130. The Charter stipulates that “nothing contained in the present Charter shall
authorize the United Nations to intervene in matters which are essentially within the
domestic jurisdiction of any state or shall require the Members to submit such matters
to settlement under the present Charter”. See U.N. Charter art. 2(7).
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22.
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138. American Convention on Human Rights, supra note 13, at art. 15, 16, 22.
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Rights!3? all allow states to restrict rights when necessary in a democratic
society. The European Convention takes the most explicit pro-democratic
stance, stating in its introduction that fundamental freedoms, which are
the foundation of justice and peace in the world, are best maintained by an
effective political democracy.14° Protocol No. 13 to the Convention also
defines the right to life as “a basic value in a democratic society” to justify
the abolition of the death penalty.14! Democracy is thus the only political
model that the Convention aims for and finds compatible with itself. The
concept of a “democratic society” encompasses the entire framework of the
Convention and serves as a criterion for the assessment of legality of state
action.!'*+2

On the other hand, except for the European Convention, the issue of
democratic/nondemocratic regimes is not part of the law as positively
expressed in the IHRL treaties.!*> Consequently, the classical view of the
international legal system is one of ideological pluralism. According to this
view, international law in its essence is not democratic or authoritarian,
nor is it moral or immoral, good nor bad.'#* Its central purpose is not to
facilitate the spread of any form of government but instead to facilitate the
interactions of governments of very different types.'*>

Many have challenged this classical view, seeking to deploy interna-
tional law in the service of democracy and arguing that the international
system is moving toward a clearly designated right to sue.!*® Yet, such
challenges have been criticized on various grounds, both normative and
descriptive.!4” First, some have argued in defense of ideological pluralism
that societies must be free to subordinate the democratic entitlement to
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Protocol No. 4 to the Convention for the Protection of Human Rights and Fundamental
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(2017).
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145. Id. For the claim that international law exists primarily to facilitate relations
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other collective goals.'*® By turning democracy itself into a legal right, the
two are conflated, putting much pressure on international institutions and
leaving less space for democratic choice.!* Second, it is argued that a
right to democracy could be destabilizing and disruptive to the interna-
tional order.!>° If democracy were accepted as a universal legal right, non-
democratic states would become illegitimate members of the international
community, with pro-democratic military intervention becoming rou-
tine.!>! Third, descriptively speaking, the prediction that we are moving
towards such a universal right seems to have failed. This prediction
emerged just after the end of the Cold War, when optimism about the pros-
pects of democracy was at its highest.'>? It is now clear that this enthusi-
asm was at least partially unfounded; democracy is in decline rather than
continuing to spread and many democracies are perfectly content to col-
laborate with authoritarian regimes for economic or political motives.!>3

Consequently, Ginsburg suggests it is impossible to think about inter-
national law as inherently democratic.!>* Rather, we may define three cat-
egories of international law that currently exist side by side: pro-
democratic, general or regime-neutral, and authoritarian. Indeed, democ-
racies may spur human rights agreements that enshrine democratic partic-
ipation and civil rights, advance charters of regional organizations and
election monitoring,'>> all of which are designed to protect and extend
democratic governance. Nonetheless, much international legal activity
does not have this specific character and even aims explicitly to suppress
democratic principles such as freedoms of speech and association, electo-
ral integrity, and the rule of law.!5°

Problem II: Does International Law Behave Democratically?

Assuming that international law does support democracy as a form of
government, and aspires to mitigate democratic decline amid emergencies
by assisting states in their process of legal adaptation—does international
law lead as an archetypal force? Do international organizations adopt dem-
ocratic and constitutional principles? If so, do these principles guide the

148. Thomas M. Franck, The Democratic Entitlement, 29 U. Rich. L. Rev. 1 (1994).
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organizations in their own emergency politics? May such democratic fea-
tures serve to compensate for processes of national de-democratization?

Two main disciplines underscore the democratic and constitutional
qualities of international law: “global constitutionalism” and “global
administrative law.” Global constitutionalism refers to the global field of
formal and informal assemblages of laws, governance, norms, and actors
that exhibit constitutional qualities, e.g. separation of powers, secondary
rules that constitute and limit primary rules, courts and governments, and
the existence of compliance mechanisms.!>7 This discipline comprises dif-
ferent strands of thought, most of which reconstruct some features of the
status quo of global law and governance as “constitutional” in accordance
with the aforementioned qualities. Its main premise is that the principles
of the rule of law, separation of powers, fundamental rights protection, and
democracy, together with institutions and mechanisms securing and imple-
menting these principles, are best suited to safeguard and promote the well-
being of individuals.'>® These principles, institutions, and mechanisms
can and should be used as parameters to inspire strategies for the improve-
ment of the legitimacy of an international legal order.!>°

Global administrative law, a scholarly agenda developed by Kingsbury
and fellow scholars, refers to the structures, procedures, and normative
standards for regulatory decision making that are applicable to various for-
mal and informal intergovernmental regulatory bodies.'®® This discipline
contends that there is, and ought to be, a global administrative law which
governs the conduct of such international entities to promote accountabil-
ity, fairness, protection of individual rights, and some sense of democratic
decision-making.16!

While the claim that there is a global order with constitutional and
administrative law features is not necessarily new, recent years have seen a
more concerted effort to describe, explain, and evaluate the global order
through concepts drawn from these fields of law.162 The theory of global
constitutionalism in particular has drawn much interest, with scholars
studying both empirical facts and normative ideals, some arguing that the
international system is becoming increasingly constitutional and some
arguing that it should become so.163

On the descriptive level, scholars have reread the founding treaties of
some international organizations as the constitutions of those organiza-
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158. Anne Peters, Global Constitutionalism, in THE ENcycLOPEDIA OF PoLiTicaL
TuoucHt 1484, 1484 (Michael T. Gibbons ed., 2015).
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Lang & Antje Wiener eds., 2017).

163. Id.
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tions, including the Furopean Union'®* and the World Trade Organiza-
tion.'®> Similarly, the United Nations (U.N.) Charter has been reread as a
constitution,'6° or a proto-constitution,'6” of the international community
at large, with both the U.N. and the World Trade Organization increasingly
subject to a constitutional discourse in attempt to regulate and assess their
policies.168 While these treaties lack both a democratic foundation (were
not established by citizens to govern their affairs) and a global political
power to enforce the law,1%° scholars have argued that more parts of inter-
national law are becoming increasingly constitutionalized.!'”’® Conse-
quently, we are witnessing a transformation from an international order
based on organizing principles such as national sovereignty to one that
acknowledges and creatively appropriates principles and values of
constitutionalism.!7!

Such a global constitutional order need not mirror in detail that of
Western, liberal democratic states. For example, while a global constitu-
tional order exhibits a separation of powers, it lacks a strong global legisla-
tive body.!72 There is also no single, clearly defined constituent power,
though various groups, agencies, and modes of activism can be understood

as providing a representative institution for the international community as
a whole.173

On the normative level, global constitutionalism grapples with global-
ization processes that transgress and perforate national or state borders,
undermining familiar roots of legitimacy and calling for new forms of
checks and balance as a result.!”* A main idea advocated by the normative
school of thought is the notion of “compensatory constitutionalism,”
which calls for the development of global constitutional law as a strategy to
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compensate for processes undermining domestic constitutions.!”> Accord-
ingly, globalization processes have put nation-states and their constitutions
under strain, compelling states to cooperate within international organiza-
tions and through bilateral and multilateral treaties.'”® Consequently, pre-
viously governmental functions, such as guaranteeing security, freedom,
and equality, are transferred to international organizations and non-state
actors.!”7 This has led to governance that is exercised beyond the states’
constitutional confines, causing traditional domestic constitutional princi-
ples and protections to become hollowed out. Thus, compensatory mecha-
nisms on the international plane are required to preserve the achievements
of national constitutionalism.'”® A main proponent of this view, author
Anne Peters, argues that a constitutionalist reconstruction of international
law is likely to serve as such a compensatory measure for constitutionalist
deficits on the national level.!7°

Global constitutionalism thus provides a potential model for
entrenching democratic principles via international law. However, this
model has attracted several criticisms. One objection is that the identifica-
tion of a process of “constitutionalization” in international law is descrip-
tively false.'8® According to this objection, the international legal order in
fact remains minimalist, soft, and fragmented, due to the undemocratic
nature of the international legal process as well as deficient enforce-
ment.'8! In particular, the typical normative supremacy of constitutional
law over other types of law is lacking with regard to international law, as
international law does not trump contrary domestic norms.'82 The Euro-
pean Union (EU) is the most successful example of constitutionalization,
with constitutional law now providing the hermeneutics for the interpreta-
tion and application of EU law.!83 However, while the global realm
harbors more constitutionalized international organizations and an
increasingly diverse range of actors,'8* compliance with international law,
even with European law, remains contested.!8> Some scholars go so far as
to claim that constitutionalization in international law is in fact intrinsi-
cally impossible, because the preconditions, such as political power of
global governance institutions, are lacking in the international sphere.!86
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Another fundamental, pluralist critique is that the political, economic,
intellectual, and moral diversity of the world population makes constitu-
tionalism both unattainable and illegitimate.'8” Any constitutional
arrangement would be imposed by a particular group and would thus be
perceived as an imperial tool rather than as an expression of common self-
government.'88 This critique is reinforced by the difficulty of defining an
international “public” that could potentially agree on the constitutional
norms by which it wishes to be governed.!8°

While there are signs that constitutionalization processes (as well as
the development of new mechanisms of administrative law!°) are occur-
ring in international law, such constitutionalization is a matter of degree—
an ongoing, but not linear, process, accompanied by antagonist trends.!*!
Moreover, the potential of global constitutionalism to compensate for the
decline in constitutional and democratic principles on the national level
seems limited, especially in times of emergency. First, to realize this poten-
tial, global constitutionalism requires dual democratic mechanisms.!92
Not only must states themselves adopt democratic regimes, but the produc-
tion of primary international law, the international institutions and their
secondary law making must also be democratized, on two tracks. On the
statist track, citizens should continue to be mediated by their nation-states
that act for them in international relations. On the individualist track, citi-
zens must be able to bypass their intermediaries, the nation-states, and
take direct democratic action on the supra-state level to combat attacks on
the state’s constitutional order. Such an individualist track has so far been
quite limited.193

Second, any attempt to establish global constitutionalism must grap-
ple with the familiar task of taming executives and especially emergency
executive action. However, applying the concepts of the executive and the
exception, which first emerged in the context of the modern territorial
nation-state, to the global setting, poses special problems.'®* This leads to
a final challenge to the theories of both global constitutionalism and global
administrative law: the apparent willingness of international organizations
themselves to deviate from constitutional and administrative principles
when conducting emergency politics.
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There is evidence suggesting that much like individual states, new
forms of post-national emergency governance exercise substantial discre-
tionary authority and stray from basic democratic principles.1®> As author
Christian Kreuder-Sonnen demonstrates, during the last two decades,
international organizations have played politically powerful and legally
questionable roles in a diverse set of crises in world politics.'®® Organiza-
tions such as the U.N. Security Council, the World Health Organization
(WHO) and the EU have reacted to large-scale crises by resorting to asser-
tive governance modes, best described as emergency powers.1°” Much like
government practices in domestic states of exception, these organizations
deploy emergency measures expanding their executive discretion, justified
by exceptional circumstances.'®® For example, in its reaction to the 9/11
terrorist attacks, the U.N. Security Council vastly extended its jurisdiction
by empowering itself to act as a global legislator and suspending due pro-
cess rights of individuals.'®® In resolution 1373, adopted without prior
public debate, the Security Council stipulated that international terrorism
per se—an abstract and general phenomenon—constitutes a threat to inter-
national peace and security.?°° Moreover, acting under Chapter VII of the
U.N. Charter, the Council imposed on all states a number of legal obliga-
tions to combat terrorism, which must be translated into domestic legisla-
tion.2°! Thus, the Council widened the reach of its emergency powers by
leaving the terrain of executive regulation and beginning to legislate for the
international community as a whole. This imposition of international legal
obligations by the Council undermined the principle of state consent upon
which international law is traditionally structured.?®? Another example is
the 2002/3 SARS crisis, during which the WHO issued travel warnings for
affected regions and encroached upon the sovereignty rights of some of its
nation-state members, without prior authorization to do s0.2°3 Addition-
ally, since the outbreak of the euro crisis in 2010, the European Central
Bank received extra-legal empowerment to act as a lender of last resort to
sovereigns in the Eurozone and to impose austerity measures on recipient
states.20%
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This expansion of executive authority was achieved in an informal
and—from a legal perspective—irregular way. The institutional changes
effectuated by these organizations were abrupt, comparatively drastic, with
both bureaucratic and member state organs exercising political author-
ity.205 Such practices constituted “authority leaps” -an expansion of the
organizations’ mandate facilitated by the rationale of emergency and based
on the assumption that the strict observance of ordinary legality could be
obstructive to the goal of providing essential public goods in extraordinary
situations.?%¢ Hence, the organizations moved to suspend constraints on
the exercise of authority, leading to the expansion of executive discretion in
two dimensions: the horizontal (lowering of checks and balances) and the
vertical (reduction of legal protection of subjects and individual rights).207

When emergency politics—a mode of politics in which unconventional
actions are rationalized as necessary responses to exceptional and urgent
threats—moves beyond the nation-state, it takes on forms different from
those familiar at the domestic level.208 First, while domestic states of
exception operate in the shadow of the monopoly of force and are typically
underpinned by coercive institutions such as the police and the army,
supranational authorities tend to lack independent enforcement capaci-
ties.2%° Consequently, there is more scope for clashes between actors seek-
ing to shape the outcome. Second, transnational legal structures tend to be
less codified and constitutionalized, leaving more room for the utilization
of informal emergency measures and for executives to bend the law or
work creatively within it.2'® Third, emergency rule in the transnational
setting generally involves a wider array of actors and audiences, with emer-
gency measures co-produced by national and supranational institutions,
often with the involvement of transnational private actors.?!!

While a relatively novel phenomenon with a manageable number of
instances so far, transnational emergency politics yet threatens to become a
normalized, permanent feature. As we know from domestic states of emer-
gency, emergency measures tend to have a lasting impact on a polity’s
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authority structures.?'? Similarly, emergency measures adopted by inter-
national organizations tend to lead to a sustainable empowerment of the
institution in question. In fact, the specific post-national conditions in
which such measures operate increases the likelihood of intensifying
“authority leaps.” Emergency politics thereby becomes an important
mechanism through which international authority is sustainably expanded
through crises.?!3

This inclination casts serious doubt on the ability of international law
to assist states in preserving democracy amid emergencies. If interna-
tional organizations offer any model for governing in times of emergency,
this model seems to reproduce many of the failings of domestic emergency
law and politics. It similarly justifies deviations from proper procedure
and violations of rights as necessary responses to exceptional and urgent
threats, resulting in the expansion of executive power and the erosion of
constitutional principles. This type of emergency politics challenges the
claim of global constitutionalists that international law is currently under-
going processes of constitutionalization.

It is noteworthy, however, that a recent study examining the response
of security international organizations (mainly the North Atlantic Treaty
Organization (NATO)) to COVID-19, found that this response has so far
not been governed by the logic of exceptionalism. According to the study,
while NATO had taken some special steps to expedite delivery of medical
equipment, it has sought neither to lower checks and balances, nor to
reduce the legal protection of individuals for this purpose.?'* While fur-
ther research on international organizations’ response to the pandemic is
needed, such a conclusion might be considered an encouraging sign.

Yet, it seems that NATO’s avoidance of “authority leaps” stands in
stark contrast to the domestic emergency politics adopted by individual
states during the pandemic. In Europe, for instance, many governments
have imposed the greatest restrictions on civil rights and liberties in their
countries since World War 11.2'> This stems inter alia from the fact that
domestic emergency politics has transnational features; the responses of
individual states typically affect each other, and domestic publics are likely
to evaluate their government comparatively by examining the actions and
experiences of other countries. The pandemic has made this fact evident
regarding the length and severity of lockdowns, the expertise claims
invoked to support them, and the vaccination programs meant to end
them.216
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Can norms of international law mitigate domestic emergency politics
and prevent nation-states from excessively expanding executive discretion
at the expense of effective checks and balances and individual rights? This
brings us to the third problem: the effectiveness of THRL.

Problem III: Does International Law Provide Effective Norms for Pre-
serving Democracy Amid Emergencies?

As discussed above, the classic models for coping with emergencies in
constitutional democracies largely ignore international law norms and
assume that the tension between democratic principles and the special cir-
cumstances of the emergency may be resolved exclusively via domestic law.
This is true even for the legal adaptation model, which suffers from a meth-
odological nationalism like that of the suspension model and the expan-
sion model. In this section, we ponder what IHRL must contribute to the
preservation of democracy amid emergencies.

On the one hand, international law does seem to endorse a legal adap-
tation model, with Schmitt’s sovereignty thesis and its modern equivalents
principally rejected. There appears to be no concession in international
treaties to the theories of Schmitt and others concerning the extralegal
nature of emergencies. On the contrary, “legal” or “rule of law” approach
dominates THRL.2!7 The international treaties stipulate conditions for
adapting to times of public emergency by temporarily derogating from
human rights, with the expectation that those derogations will be termi-
nated once they are no longer necessary.2'® They permit derogation only
to the extent strictly required by the exigencies of the situation and only
upon officially proclaiming the emergency?!® and informing the treaty
depositary.22° The treaties also require the protection of certain human
rights even amid public emergencies.??! They thus provide a framework
for adapting to the state of emergency and for posing certain restrictions
on executive power during this time. Svensson-McCarthy consequently
claims that respect for the rule of law and the concept of a democratic
society are controlling parameters in any valid limitation on human rights

217. Sheeran, supra note 2, at 510.

218. See, e.g., International Covenant on Civil and Political Rights, supra note 13, art.
4, 5; European Convention on Human Rights, supra note 13, at art. 15; American Con-
vention on Human Rights, supra note 13, art. 27.

219. International Covenant on Civil and Political Rights, supra note 13, art. 4. Addi-
tionally, derogations are only permitted provided that the measures taken are consistent
with the state’s obligations under international law and do not involve discrimination
on the ground of race, color, sex, language, religion or social origin.

220. European Convention on Human Rights, supra note 13, art. 15(3), requires keep-
ing the Secretary General of the Council of Europe fully informed of the measures taken
and the reasons therefor. The derogating state shall also inform the Secretary General of
the Council of Europe when such measures have ceased to operate and the provisions of
the Convention are again being fully executed. Additionally, under Article 15(1), deroga-
tions are only permitted provided the measures taken are consistent with the state’s
other obligations under international law.

221. See, e.g., International Covenant on Civil and Political Rights, supra note 13, art.
4, 5; European Convention on Human Rights, supra note 13, art. 15; American Conven-
tion on Human Rights, supra note 13, art. 27(2).
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under international law.?22 According to this view, democratic govern-
ment and society can be a constraint on exceptional powers in times of
emergency.223

Such a conclusion may perhaps be deduced, for example, from the
groundbreaking advisory opinion of the Inter-American Court of Human
Rights on Habeas Corpus in Emergency Situations. In this ruling, the
Court described derogation as a provision for exceptional situations only,
emphasizing that its intention is to enable the effective exercise of represen-
tative democracy.??* Thus, suspensions of guarantees lack all legitimacy
whenever they resort to undermining the democratic system?2> and dero-
gations can be invoked in no circumstances to install an authoritarian
regime.?2¢ The Court concluded that writs of habeas corpus are among
those judicial remedies that are essential for the protection of inalienable
rights and it should serve to preserve legality in a democratic society.?2?

On the other hand, there are various problems with fully endorsing
this “democracy as constraint” perspective regarding THRL and states of
emergency. The principle human rights conventions do not differentiate
legally between democracies and non-democracies. Moreover, what is or is
not a democracy and whether this distinction may justify differential treat-
ment are difficult questions. The definition of a modern “democracy” is no
longer an easy undertaking and today’s international landscape is charac-
terized by a significant variation of political regimes that possess an array
of human rights challenges.??8 Sheeran argues that consequently, treaty
law is in fact reflective of the non-role of democracy in the regulation of
emergency powers.22°

IHRL also gives significant weight to the principle of state sovereignty,
as is evident by the substantial leeway that the central international human
rights treaties allow nation-states when coping with states of emergency.
These treaties have incorporated the dichotomy of norm and exception by
permitting the contracting parties to take measures derogating from their
regular obligations under the treaty in exceptional cases of public emergen-
cies threatening the life of the nation.?3° The International Covenant on

222. SVENssON-McCARTHY, supra note 8, at 190.

223, Id.

224. Habeas Corpus in Emergency Situations (Arts. 27(2), 25(1) and 7(6) American
Convention on Human Rights), Advisory Opinion OC-8/87, Inter-Am. Ct. H.R. (ser. A)
No. 8, 9 19-20 (Jan. 30, 1987).

225. 1d. 9 20.

226. Id.

227. Advisory Opinion OC-8/87, supra note 224, 9 42. For a similar advisory opin-
ion, on judicial guarantees in states of emergency; see Judicial Guarantees in States of
Emergency (Arts. 27(2), 25 and 8 American Convention on Human Rights), Advisory
Opinion OC-9/87, Inter-Am. Ct. H.R. (ser. A) No. 9, 9 21 (Oct. 6, 1987). The Court
ruled that the declaration of a state of emergency cannot entail the suppression or inef-
fectiveness of the judicial guarantees that the Convention requires the States Parties to
establish for the protection of such rights.

228. Sheeran, supra note 2, at 504.

229. Id. at 510.

230. Id. Derogations have also been called “extraordinary limitations” on the exercise
of human rights. Ordinary limitations on the exercise of human rights and extraordi-
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Civil and Political Rights,?3! the European Convention?3? and the Ameri-
can Convention?33 all permit derogation amid such emergencies. While a
few of the rights guaranteed under these treaties, such as protection from
torture and cruel, inhumane, and degrading treatment, are inalienable even
in times of emergency,23* these rights rely on ambiguous terms that poten-
tially limit their scope. For example, despite the formally unqualified pro-
hibition of torture under ITHRL, this body of law provides no clear
definition of the term “torture,”?3> nor does it provide a clear distinction
between torture and “inhumane and degrading treatment.”?36
Additionally, nation-states often overlook the requirements pertaining
to the declaration and the termination of derogation of human rights.237
Derogation is a product of the key distinction between normality and emer-
gency, which is central to the philosophy of the state of emergency.?38 It
assumes both the necessity of proclaiming officially that a situation consti-
tutes a public emergency, notifying the treaty depositary, and the need to
restore normalcy in which the full range of human rights can be respected,

nary limitations in the form of derogations are, in fact, closely linked, forming a legal
continuum rather than two distinct categories of limitations. This is evident by the fact
that, while some rights may be subjected to further strict limitations in emergencies,
such limitations must not annihilate the substance of the rights inherent in the human
person. ManNuaL oN HumaN RIGHTS FOR JUDGES, supra note 3, at 814.

231. International Covenant on Civil and Political Rights, supra note 13, art. 4. See
also Human Rights Committee, General Comment No. 29: States of Emergency, (Article
4), UN. Doc. CCPR/C/21/Rev.1/Add.11, 99 1 2, 4 (Aug. 31, 2001).

232. European Convention on Human Rights, supra note 13, art. 15.

233. American Convention on Human Rights, supra note 13, art. 27. In contrast to the
American and European Conventions on Human Rights, the African Charter on Human
and Peoples’ Rights contains no derogation provision. In the view of the African Com-
mission on Human and Peoples’ Rights, this means that the Charter “does not allow for
states parties to derogate from their treaty obligations during emergency situations.”
African Commission on Human and Peoples’ Rights, 74/92 (Commission nationale des
droits de 'Homme et des libertés v. Chad), 9 21 (Oct. 1995). See African Charter on
Human and Peoples’ Rights, June 27, 1981, 1520 U.N.T.S. 217 (1982).

234. International Covenant on Civil and Political Rights, supra note 13, art. 4(2),
states that some of the rights stipulated in the Covenant are inalienable in time of emer-
gency, including the right not to be subjected to torture or to cruel, inhuman or degrad-
ing treatment or punishment. The European Court has held that while the majority of
the articles of the European Convention for the Protection of Human Rights of 1950 are
not absolute, Article 3 of the Convention, which prohibits torture, inhumane and
degrading treatment left no room for exceptions. With regard to the inhumane treatment
referred to in the article, the Court stipulated that a certain minimum level of conduct
must not be passed. This minimum level is not objective but rather determined by the
length of time, circumstances of the case, physical and mental repercussions, and, on
occasion, even by the gender of the suspect, their age, state of health, etc. See Emanuel
Gross, Legal Aspects of Tackling Terrorism: The Balance Between the Right of a Democracy
to Defend Itself and the Protection of Human Rights, 6 UCLA J. INT’L L. & FOREIGN AFF. 89,
129 (2001); See Republic of Ireland v. United Kingdom, App. No. 5310/71 Eur. H. R.
Rep. 25 (1978).

235. Gross, supra note 17, at 94.

236. See, e.g., European Convention on Human Rights, supra note 13, art. 3 (estab-
lishing that “[nJo one shall be subjected torture or to inhuman or degrading treatment or
punishment”) (emphasis added).

237. See, e.g., Sheeran, supra note 2, at 525.

238. Id. at 500.
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once the emergency concludes.?3® However, the COVID-19 pandemic has
seen the essential collapse of the notification regime.?*°® While almost
every country in the world has taken some exceptional measures limiting
civil and political rights, only a handful of countries have notified the
Human Rights Committee of the derogation. Additionally, in practice,
many emergencies—particularly those related to terrorism?#!'—are pro-
tracted, generating a form of entrenched public emergency and causing the
boundaries between the normal and the exceptional to become blurred.
While the idea of limited duration for states of emergency is reflected in
many national legal systems, countries including Israel, Egypt, the UK, and
Sri Lanka have shown such constraints to be largely ineffective, as emer-
gency measures are simply renewed periodically.?42

Moreover, the ability and willingness of international tribunals to
enforce IHRL norms in times of emergency are both limited.2*> First, some
tribunals lack the basic authority to compel states to act in accordance with
their obligations under the treaties to which they are party. When nation-
states refuse to comply with the norms stipulated in the treaties despite
attempts to enforce those norms via the national courts,2#* individuals and
NGOs may attempt to compel compliance via an international court or
tribunal.2#> However, to do so, the judgements of these tribunals must be
binding, and these tribunals must be authorized to enforce their judge-

239. Id. at 544 (citing Human Rights Committee, which observes that the “restoration
of a state of normalcy where full respect for the Covenant can again be secured must be
the predominant objective of a State party derogating from the Covenant”).

240. Tracking tool—Impact of States of emergencies on civil and political rights, CTR. FOR
Civ. & Por. Rts. (Apr. 1, 2020, 3:31 PM), https://ccprecentre.org/ccprpages/tracking-
tool-impact-of-states-of-emergencies-on-civil-and-political-rights  [https://perma.cc/
9MBX-M82J].

241. Due to their perpetual nature and the difficulty of threat assessment, terrorist
threats may generate an ongoing public emergency. Often, in such emergencies, no
peace talks are conceivable, progress is measured by the absence of attacks, and the
duration of hostilities is measured by the persistence of subjective fear that the enemy
retains the capacity to strike. See, e.g., Sheeran, supra note 2, at 251. Consequently, the
U.N. Sub-Commission on the Promotion and Protection of Human Rights has advocated
setting strict time limits to ensure that exceptional measures taken to combat terrorism
do not become permanent features of national law or action. See Kalliopi K. Koufa (Spe-
cial Rapporteur on Human Rights and Terrorism), Updated Framework Draft of Princi-
ples and Guidelines Concerning Human Rights and Terrorism, 9 37, U.N. Doc. A/HRC/
Sub.1/58/30 (Aug. 3, 2006).

242. Sheeran, supra note 2, at 546.

243. See, e.g., id. at 518-26.

244. In accordance with the rule of prior exhaustion of domestic remedies, individu-
als whose rights are violated must first attempt to settle their grievances by petitioning
state tribunals and seeking judicial remedies as far as permitted by local law and proce-
dures. Only then may they bring claims of violations of an individual’s rights before an
international adjudicative body or procedure. See, e.g., Cesare Romano, The Rule of Prior
Exhaustion of Domestic Remedies: Theory and Practice in International Human Rights Pro-
cedures, in INTERNATIONAL COURTS AND THE DEVELOPMENT OF INTERNATIONAL Law: Essays
N HoNor of Tutrio Treves, 561 (Nerina Boschiero et al. eds., 2013).

245. The European system of human rights, for example, has a compulsory interna-
tional judicial mechanism to which individuals, groups of individuals and NGOs may
file applications directly. See European Convention on Human Rights, supra note 13, at
art. 34.
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ments. This challenge of enforceability is different from the question of the
level of state compliance with the norms of IHRL prior to any intervention
by an international tribunal—the answer to which depends on numerous
variables that remain outside the scope of this Article.2#6

Not all treaties are enforceable via a judicial supervisory body. For
example, the United Nations human rights system adopts a broad and flex-
ible approach, which allows for the particularities of the legal and adminis-
trative systems of each state, as well as other relevant considerations, to be
taken into account.?*” Perhaps consequently, with the exception of Peru
and Columbia, states have not enacted special enabling legislation under
which the decisions of UN. Human rights treaty bodies and regional
human rights instances are given legal status.?*® The system set up by the
International Covenant on Civil and Political Rights does not have a super-
visory body that may issue judgments, leaving states to abide by the princi-
ple of good faith.2#° This principle generates, first, a duty to take into
account the international obligations existing in the treaty, and second, a
duty to cooperate with the Human Rights Committee (HRC) set up under
the Covenant.2>° State parties that have ratified the First Optional Proto-
col recognize the competence of the HRC to consider communications
from individuals, who claim to be victims of a violation by that state party
of any of the rights set forth in the Covenant.?>! Yet, the HRC is no court
and the first protocol defines the committee’s decisions as “views.”252
While the authority to monitor the effect of its views may be considered an

246. For example, whether the state is “monist” or “dualist”; whether international
law has direct or rather indirect effect on domestic constitutions and legislation; the
existence of laws that facilitate or enable the implementation of international human
rights treaties in domestic legislation. On monism v. dualism see, e.g., Madelaine Chiam,
Monism and Dualism in International Law, in OXFORD BIBLIOGRAPHIES IN INTERNATIONAL
Law 1 (Anthony Carty ed. 2018). For a critical view of this dichotomy see, e.g., PauL
GraGL, LecaL Monism: Law, PuiLosopny, anp Poritics 42-44 (2018); Armin von
Bogdandy, Pluralism, Direct effect, and the Ultimate Say: On the Relationship between
International and Domestic Constitutional Law, 6 INT'L J. Const. L. 397, 400 (2008); see
also Shelly Aviv Yeini; & Ariel L. Bendor, Charming Betsy and the Constitution, 53 COr-
NELL IN'L LJ. 420, 432 (2020). On direct v. indirect effect see, e.g., Armin von Bogdandy,
Pluralism, Direct Effect, and the Ultimate Say: On the relationship between international
and domestic constitutional law, 6 INT’L J. ConsT. L. 397, 401-04 (2008). On the impor-
tance of legislation enabling the implementation of international human rights treaties
in the domestic legal order see, e.g., EUR. COMM’N FOR DEMOCRACY THROUGH L. (VENICE
CoMM'N), REPORT ON THE IMPLEMENTATION OF INTERNATIONAL HUMAN RIGHTS TREATIES IN
DOMESTIC LAW AND THE ROLE OF COURTS 10 (2014).

247. Eur. CoMM'N FOR DEMOcCRACY THROUGH L., supra note 246, at 21.

248. Id. at 33.

249. Id. at 21.

250. International Covenant on Civil and Political Rights, supra note 13, art. 28 estab-
lishes a Human Rights Committee consisting of eighteen members, serving in their per-
sonal capacities.

251. Eur. CoMm'N FOR DEMOCRACY THROUGH L., supra note 246, at 30.

252. Optional Protocol to the International Covenant on Civil and Political Rights art.
5(4), Dec. 16, 1966, 999 U.N.T.S. 171.
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implied power of the HRC,?>3 and the committee considers its views to be
quasi-binding, it does not possess an explicit competence to enforce its
views.23* Accordingly, domestic courts have rejected frequently and con-
sistently any formally binding quality of such views.?>>

Additionally, those judicial supervisory bodies that do exist are like-
wise limited in their authority. The only compulsory international human
rights judicial mechanism, where individuals may file applications directly
to the court, is the European Court of Human Rights.2>¢ The Court holds
exclusive and final jurisdiction when it comes to interpreting the European
Convention on Human Rights, and states are obligated to abide by its final
judgment.2>7 Its judgments may require the state party to cease the viola-
tion of rights and, when measures are available and have been requested by
the individual, to repair violated rights.2>® The Court may order individual
measures, such as the release of a detained person;2>° the return of prop-

253. See, e.g., Markus G. Schmidt, Follow-Up Mechanisms Before UN Human Rights
Treaty Bodies and the UN Mechanisms Beyond, in THe UN Human RiGHTS TREATY SYSTEM IN
THE 21 CENTURY 233, 234 (Brill Nijhoff ed., 2000).

254. Eur. CoMm'N FOR DEMOCRACY THROUGH L., supra note 246, at 31-32.

255. See, e.g., Perterer v. Land Salzburg and Austria, May 6, 2008, 9 7-9 (Austria);
Singarasa v. Attorney General, Sept. 15 2006, 9 21 (Sri Lanka); Spanish Constitutional
Court, José Luis PM v. Criminal Chamber of the Supreme Court, Apr. 3, 2002, 9 17
(Spain); Kavanagh v. Governor of Mountjoy Prison, Mar. 1, 2002, 9 36 (Ir.); Conseil
d’Etat, Hauchemaille v. France, Oct. 11 2001, 9 22 (Fr.).

256. Eur. CoMm'N FOR DEMOcrACY THROUGH L., supra note 246, at 18.

257. European Convention on Human Rights, supra note 13, at art. 32, 46. In prac-
tice, different states give different weight to the judgements of the Court. For example,
under German constitutional law, unjustified departure from or non-application of a
judgment is sanctioned. An applicant may argue that his or her “parallel” fundamental
right as guaranteed by the German Constitution has been violated through the non-
application of a judgment of the European Court. See German Constitutional Court,
Case of Gorgiilii, 111 Entscheidungen des Bundesverfassungsgerichts (BVerfGE)
307-3320ct. 14, 2004 (Ger.). In Italy, the judgments of the European Court deploy a
precise legal obligation for the national Italian judge. See Court of Cassation (First Crim-
inal Section), Somogyi v. Italy, Oct. 3, 2006, 9 10 (It.). The Bulgarian Supreme Adminis-
trative Court stated more specifically that the European Court’s judgments are
addressed to all public authorities of the Bulgarian State at all levels. Bulgarian Supreme
Administrative Court, Al-Nashif v. National Police Directorate at the Ministry of the Inte-
rior, May 8, 2003, 1 9 (Bulg.).

By contrast, the Spanish Constitutional Court has emphasized that the judgments of
the European Court possess only declaratory power and are not enforceable in the Span-
ish legal order. However, the Court also stated that the Spanish authorities and courts
are obliged to interpret Spanish law in conformity with these judgments, especially
when interpreting parallel fundamental rights also guaranteed in the Spanish Constitu-
tion. See Spanish Constitutional Court, Fuentes Bobo v. Public Prosecutor and Televi-
sion Espariola SA, July 3, 2006, 9 31-33 (Spain).

258. A judgment of the Court normally contains two elements: the statement of a
violation or non-violation of the Convention, and, in case of violation, a section on “just
satisfaction,” which may cover pecuniary and non-pecuniary damages. The final judge-
ments of the Court are transmitted to the Committee of Ministers—a plenary organ of
the Council of Europe in which each state has one representative—so that the committee
may supervise their execution. See European Convention on Human Rights, supra note
13, at art. 41, 46(2).

259. Assanidze v Georgia, Eur. Ct. H.R. 2 (2004).
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erty;26° the performance of additional investigations on the circumstances
of the death of a victim;2°! or the reopening of legal proceedings when a
domestic court has not met the requirements of independence or given a
fair trial.262 The Court also issues “pilot judgements” to address systemic
problems in the legal order of member states (e.g., large-scale expropria-
tions, inhuman detention conditions, or lack of legal remedies) by induc-
ing the state to remove the problem and to resolve the issue
domestically.?%3 In these judgments, the Court not only finds a violation
in the concrete case, but may also impose an obligation to take general
measures to remove the systemic defect, often within a deadline.2%% In
such cases, the state must adapt its law and practice to prevent similar
future violations.2%> The Court issued such judgements in two cases per-
taining to a state of emergency in Italy, ruling that the Italian government
must remedy the overcrowding of its prisons caused by the emergency?26°
and must amend one of its emergency legislative decrees.?67

As opposed to the European system of human rights, the Inter-Ameri-
can system does not include a compulsory mechanism that individuals can
approach directly.268 Instead, it has a two-step individual complaints sys-
tem, with individuals only receiving standing to lodge a petition to the
Inter-American Commission of Human Rights.269 If the Commission sees
fit it may, upon drawing up a preliminary report,?’° refer the case to the
Inter-American Court of Human Rights.2”! This option only exists if the
state concerned has accepted the Court’s jurisdiction,?”? with the Court’s
judgements only binding towards states that were parties to the litiga-

260. Brumairescu v Romania, Eur. Ct. H.R. 6 (2001).

261. Abuyeva and others v Russia, Eur. Ct. H.R. 9 243 (2010).

262. Eur. CoMm'N FOR DEMOCRACY THROUGH L., supra note 246, at 23.

263. Id.

264. Id.

265. Id. This practice began in the case of Broniowski v. Poland [GC], Eur. Ct. H.R.
(2004). When it comes to the impact on third States, a judgment does not have a formal
erga omnes effect but deploys a de facto orientating effect for third member states. See,
e.g., German Federal Constitutional Court, Preventive Detention 2 BvR 2365/09, May 4,
2011, 9 89 (Ger.).

266. European Court of Human Rights Press Release 007 of 2013 on Torreggiani and
Others v. Italy, nr. 43517/09 ECHR (8 January 2013).

267. MC. and others v. Italy, Eur. Ct. H.R. n. 166 (2013).

268. Petition and Case System, OrG. AM. STATEs 1, 5 (2010), https://www.oas.org/en/
iachr/docs/pdf/howto.pdf [https://perma.cc/6Z6V-RJ2L].

269. American Convention on Human Rights, supra note 13, art. 44.

270. Id. at art. 50; R. P. INTER-AM. COMM'N ON H.R. ART. 44.

271. See ORG. AM. STATEs, supra note 268.

272. Id. at art. 45-46. For example, the Venezuelan Supreme Tribunal of Justice held
that a judgment of the Court can deploy effects only if they are in conformity with the
Constitution of Venezuela; consequently, it considered that rulings of the Court cannot,
as such, be enforced in Venezuela. See Solicitor General of the Republic v. Venezuela,
Final award on jurisdiction, No 1939 (File No 08-1572) (Venez.). It is noteworthy that
while individuals cannot directly petition the Court, the Court tends to approach the
rule of the exhaustion of domestic remedies in a more flexible way than its European
counterpart does, interpreting it in the most favorable way to the victims. See LAURENCE
BURGORGUE-LARSEN & Amava UBEDA DE TORRES, THE INTER-AMERICAN COURT OF HUMAN
RigHTs: CASE LAW AND COMMENTARY 138 (2011).



176 Cornell International Law Journal Vol. 55

tion.273 While the American Convention does not contain a specific provi-
sion on the implementation of the judgments or on monitoring their
execution, it asserts that the Court shall specify cases in which a state has
not complied with its judgments, and make pertinent recommenda-
tions.2”* Since 2008, the Court has conducted compliance hearings to
assess whether the state’s measures indeed fulfil the orders made in the
judgment.2”>

If the Court finds that there has been a violation of the Convention, it
may rule that the situation be remedied and that fair compensation be paid
to the injured party.27% In a few cases, the Court has also annulled domes-
tic legislation incompatible with the American Convention. However, to do
so, such legislation must be of “immediate application” to the case.2””

Second, no less important than the enforceability question, is whether
the international courts are inclined to use their jurisdiction to rule against
nation-states in times of emergency. This problem arises regarding the der-
ogation regime, which invokes two main legal questions: whether a situa-
tion constitutes a “public emergency which threatens the life of the nation”
and if so, whether the measures taken by the contracting state are propor-
tional, i.e., are “strictly required by the exigencies of the situation.”278

The jurisprudence on the first question under IHRL has so far been
inconsistent and lacking, with courts endorsing flexible definitions of the

273. American Convention on Human Rights, supra note 13, art. 2, 67—8. This bind-
ing nature can be based on Articles 67 and 68 of the Convention, as well as Article 2,
which stipulates the general obligation of the State parties to “give effect” to the rights
and freedoms enshrined in the Convention. This general provision requires the states to
adopt “legislative or other measures.” As for states which were not parties to the litiga-
tion, the Convention stipulates only that they be notified of the judgement.

Inter-American Commission of Human Rights’ confidential reports and published
opinions are not legally binding, because they are not judgments. It may be argued,
however, that the principle of good faith obligates all member States of the Organization
of American States to make every effort to comply with the Commission’s recommenda-
tions in individual cases. See also Loayza-Tamayo v. Peru, (Merits), Inter-Am. Ct. H.R.,
Series C No. 33, 9 79- 81 (Sept. 17, 1997).

274. This provision is repeated in Article 30 of the Statute of the Court and has been
interpreted by the Court as implying that the supervision of compliance falls, in the first
instance, with the Court itself. The Court considers this implied power part of its
explicit jurisdictional powers. See, Baena Ricardo et al v. Panama (competence), Inter-
Am. Ct. H.R,, Series C No 104, 9 66 (Nov. 28, 2003).

275. See Eur. ComM'N FOR DEMOCRACY THROUGH L., supra note 246. In 2009, these
hearings were codified in Article 63 of the Rules of Procedure of the Inter-American
Commission of Human Rights (in force since Jan. 1, 2010).

276. American Convention on Human Rights, supra note 13, at art. 63. Compensa-
tion is varied and has included such measures as pecuniary compensation; the return of
property or of territory; release of a prisoner; return to place of residence, and reinstate-
ment in employment. See also Eur. Comm’N FOR DEMOCRACY THROUGH L., supra note 246.

277. International responsibility for the Promulgation and Enforcement of Laws in
Violation of the Convention, Advisory Opinion, OC 14-94, Inter-Am. Ct. HR. 9 41-43.

278. See Sheeran, supra note 2, at 492; See also Peters, supra note 192, at General
Comment 29 (stating “[a] third question concerns the procedural requirement that the
state derogating must notify the treaty depositary and therefore in practice the other
state parties of its public emergency and measures of derogation.”).
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term “emergency.”?’® The somewhat artificial dichotomy of norm and
exception present in the derogation regime endorses a bifurcated approach
to balancing the interests of the collective and the individual. It may thus
provide instant legitimacy to the greater limitation of human rights by gov-
ernments once an “emergency” is declared. Yet, the concept of “emer-
gency” is not conducive to clear definition under international law, nor are
concepts such as “public order” and “national security,” which are to be
balanced with individual rights under the derogation regime.280
Similarly, the definition of the term “terrorism” is ambiguous and con-
troversial,?8! and thus poses a significant conceptual challenge to avoiding
the abuse of states of emergency.?82 Most terrorism is targeted at creating
ongoing fear in the civilian population, and, as such, may not directly
threaten the institutions of the state and governance, nor be temporary in
nature.?83 Thus, the circumstances under which the threat of terrorism
reaches the threshold necessary to satisty a public emergency that requires
derogation of human rights obligations remain unclear,?®* with some
human rights treaty bodies setting a low bar for derogation.?8> The Euro-
pean Court of Human Rights, for instance, has ruled that the threat of ter-
rorism prior to any actual attack could constitute a public emergency
threatening the life of the nation.286 Such leeway in declaring national
security emergencies is consistent with the “margin of appreciation” doc-
trine, which entitles each European society to certain latitude in balancing
individual rights and national interests, as well as in resolving conflicts
that emerge due to diverse moral convictions.?8” This deference to the
national level to resolve difficult political and moral decisions is partly jus-
tified by liberal ethos, which stimulates courts to have faith in the legiti-
macy and lawfulness of their decisions. Yet, this doctrine also challenges
the ability of the judicial branch and the law to protect minorities from a
“tyranny of the majority,” which likewise is a key component of liberal

279. See Sheeran, supra note 2, at 493-94.

280. Id. at 505.

281. See, e.g., Gilbert Guillaume, Terrorism and International Law, 53 INTL & Cowmp.
L. Q. 537, 537—38 (2004). The distinction between “terrorists” and “freedom fighters,”
for instance, remains contentious in situations such as the Occupied Palestinian Territo-
ries or the Kurds in Turkey. See also Sheeran, supra note 2, at 542.

282. See also Sheeran, supra note 2, at 541.

283. See id. at 543; see, e.g., Guillaume, supra note 281, at 541 (stating that
“[t]errorism is a method of combat in which the victims are not chosen on an individual
basis but are struck either at random or for symbolic effect. The goal pursued in attack-
ing them is not to eliminate the victims themselves but to spread terror among the group
to which they belong.”).

284. Id. at 542.

285. See, e.g., Evan Criddle & Evan Fox-Decent, Human Rights, Emergencies, and the
Rule of Law, 34 Hum. Rts. Q. 39, 49 (2012) (stating that “[e]lach convention furnishes
discrete substantive and procedural criteria for evaluating whether exigent circum-
stances justify entry into a state of emergency.”).

286. A & Others v. United Kingdom, Eur. Ct. HR. 72, 9 175—181 (2009).

287. See Sheeran, supra note 2, at 493, 538—41; For a critical assessment c.f. Eyal
Benvenisti, Margin of Appreciation, Consensus, and Universal Standards, 31 InTL L. &
Por. 843, 834 (1999).
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democracy. The margin of appreciation doctrine thus proves highly prob-
lematic in emergency cases where the conflict concerns treatment of the
minority by the majority,2®8 as is often the case when coping with terrorist
threats.289

IHRL is vague on the precise conditions that constitute a public emer-
gency and justify derogation.?°° The human rights treaty bodies have
often abdicated responsibility for making this determination and declined
to overturn the assertion of a state of emergency by a government.2°! They
usually choose to focus instead on the second question of the proportional-
ity of the emergency measures taken by the derogating state2°2 or, alterna-
tively, on the state’s compliance with procedural requirements.293
Consequently, they continue to affirm, either directly or indirectly,
unfounded government assertions of a state of emergency, thereby diluting
the law’s normativity and its positive influence.2°% Sheeran argues that the
most effective solution is simply to examine the public emergency precon-
dition and threshold under the proportionality-of-measures assessment.>9>
He notes that the proportionality query is already inherently tied to the
public emergency question, given the U.N. Human Rights Committee’s key
statement on the proportionality test.2°¢ The statement stipulates that the
proportionality test concerns the “duration, geographical coverage and
material scope of the state of emergency”2°7 —meaning that it also includes
an assessment of the nature of the public emergency situation.2°8

In assessing proportionality, the human rights treaty bodies likewise
tend to defer to the judgement of governments.2®® For example, the Euro-
pean Court of Human Rights has generally endorsed a wide margin of
appreciation, both on the existence of the emergency and the proportional-
ity of measures.°° In the context of counterterrorism, the Court has
accepted far-reaching extraordinary powers of arrest and detention void of
judicial review, ruling that they were within the margin of appreciation.>°!

288. See Sheeran, supra note 2, at 540; Benvenisti, supra note 287, at 853 —54.

289. Sheeran, supra note 2.
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291. Id.

292, Id.

293. Id. at 528. See, e.g., Consuelo Salgar de Montejo v. Colombia, Commc’n No. R.
15/64, HR. Comm., 9 1.2 (Dec. 18, 1979).

294. See Sheeran, supra note 2, at 557.

295. Id.

296. Id. at 530.

297. See General Comment No. 29, supra note 231, at 2, 9 4.

298. See Sheeran, supra note 2, at 530.

299. See, e.g., Lawless v. Ireland (No. 3), Eur. Ct. H.R. (1961); Ireland v. United King-
dom, 23 Eur. Ct. H.R. (ser. B) at 117 (1976). For a notable exception, c.f. James Becket,
The Greek Case Before the European Human Rights Commission, 1 Hum. Rrs. 97, 108
(1970). The Greek case, Eur. Comm'nH.R. 1 (1969)).
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a verdict limiting the margin of appreciation, see Zielinski and Pradal & Gonzalez and
Others v. France, Eur. Ct. H.R. (1999).
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Kingdom, Eur. Ct. H.R. (2001) Case of Brannigan and McBride v. the United Kingdom,
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With regard to counterterrorism measures adopted by the UK after 9/11,
the Court went so far as to limit its intervention in the British court’s dis-
cretion to cases in which the British court had misinterpreted or misap-
plied the derogation clause or reached a ruling that was manifestly
unreasonable.392 Similarly, while it is widely agreed upon that proportion-
ality relies partly on the imminence of the threat posed by the public emer-
gency, it is rare for the international treaty bodies to rule against a nation-
state on this issue.3%3 For instance, when it comes to terrorism-related
emergencies, no treaty body has ever dealt seriously with the imminence
condition or ruled that the state did not meet the requirement.3°*

As a result, the criteria for legally determining the proportionality of
measures taken by derogating states to cope with emergencies remain quite
flexible. In the context of the COVID-19 pandemic, it is still unclear
whether this inclination likewise exists, as not enough cases pertaining to
emergency measures taken by states have been decided upon. In a couple
of cases, the European Court of Human Rights has emphasized the serious-
ness of the pandemic as justification for limitations on freedom of move-
ment3°> and the particularly wide margin of appreciation that states enjoy
with regard to their health care policies.>°® Conversely, when it comes to
state action that endangers the health of individuals during the pandemic,
both the European Court and the Inter-American system seem more
inclined to rule against the state.3°7 In the Inter-American system, “[t]he
most direct protective response to date has been the issuance of two mea-
sures of protection requiring concrete action to safeguard the rights of par-
ticular people at urgent risk of irreparable harm.”2%® In one decision, the
Inter-American Commission of Human Rights issued precautionary mea-
sures in favor of the Yanomami and Ye’kwana peoples in Brazil, requiring
the state to provide access to medical treatment.>°° In the second ruling,
the Inter-American Court of Human Rights granted provisional measures
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in favor of migrants who were detained in unsanitary conditions, leading to
a surge in positive coronavirus cases.>'© The European Court likewise
ruled in favor of an applicant who was detained in hazardous conditions in
the context of the pandemic.31!

One encouraging sign regarding the derogation regime may be found
in the attempt of numerous international tribunals and organizations to
guide states when it comes to respecting human rights in their response to
COVID-19. The U.N. Human Rights Committee,>1? the U.N. Office of the
High Commissioner,3!3 the Council of Europe,Z'# the Inter-American
Court of Human Rights,?!> and many others®'6 have all issued general
statements or guidance on this issue. Many of these organizations have
outlined States’ responsibilities to ensure that declared states of emergency
comply with human rights obligations, properly notify any derogations
from their human rights treaty obligations, and to avoid using emergency
measures to infringe upon human rights.3'7 While some of these state-
ments are more general or vague than others,3'8 and some emphasize the
inevitability, in certain circumstances, of adopting measures that may
result in restrictions on individual rights,21° all statements insist on a
strictly “legal” response to COVID-19.32° They stipulate that restrictions
must be provided by law and must not be arbitrary, unreasonable or inac-
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COVID-19 sanitary crisis A toolkit for member states, Counci. Eur., https://www.coe.int/
en/web/congress/covid-19-toolkits [https://perma.cc/4NC6-D9SS] (last visited Aug. 21,
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H.R. (Apr. 9, 2020), https://www.corteidh.or.cr/tablas/alerta/comunicado/State-
ment_1_20_ENG.pdf [https://perma.cc/8FOM-RCKR].
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mental Commission on Human Rights, (May 1, 2020), https://aichr.org/news/press-
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AmEricas (Apr. 10, 2020), http://www.oas.org/en/iachr/decisions/pdf/Resolution-1-20-
en.pdf [https://perma.cc/FP2F-NBWZ].

317. See, e.g., UN. Hum. Rts. Comm, supra note 312; INTER-AM. Ct. H.R., supra note
315; U.N. Orr. HicH CoMM'R, supra note 313. The Council of Europe also reiterated the
standards for declaring states of emergency.

318. See, e.g., UN. Hum. Rrs. Comm, supra note 312. The statement does not mention
democracy and mostly reiterates the general principles of the derogation regime.
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cessible to the public.32! Restrictions must also be applied indiscrimi-
nately and should not be used as a basis to target particular individuals or
groups, including minorities.322 They must be temporary and include safe-
guards to ensure the return to ordinary laws as soon as the emergency is
over.>23 The statements also emphasize that supervision of the exercise of
emergency powers is essential to allow substance to democracy and the
rule of law.32% Emergency measures, including derogation and suspension
of certain rights, should be subject to independent review by the legislature
and the judiciary.??> Furthermore, they should be accessible to scrutiny
by the media, civil society activists, and the public at large.>?¢ Some of the
statements and guidance also attempt to instruct states on the permitted
level of restriction of specific rights327 or on the adoption of particular
state powers to cope with emergencies.328

The Council of Europe has taken a particularly firm pro-legal stance,
one that is compatible with the legal adaptation model, as it seeks to find
the authority, as well as the limitations and safeguards, for emergency mea-
sures in domestic constitutions and legislation. The Council stresses that
states must seek to protect the democratic order from the threats to it and
that every effort should be made to safeguard the values of a democratic
society, such as pluralism and tolerance.>2® Even in emergencies, the rule
of law must prevail, with “law” including not only acts of the legislature but
also, for example, emergency decrees of the executive, if they have a consti-
tutional basis.?>3° The legislature may also adopt emergency laws specifi-
cally crafted for dealing with a prevailing crisis, so long as they comply
with the constitution and international standards and are subjected to judi-
cial review by the Constitutional Court.>3! If parliament wishes to author-
ize the government to deviate from special majority legislation, the
majority required for the adoption of the legislation must be reached.332
Any legislation enacted during the state of emergency should also include
clear time limits on the duration of these exceptional measures.>3> Addi-
tionally, constitutional prolongation of the emergency regime should be
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subject to the control of its necessity by parliament.33#

Some international organizations also issued statements>3> and gui-
dance on holding free elections during public health emergencies.33°
Additionally, there are instances of international courts communicating
between themselves, such as a joint virtual conversation on COVID-19 and
human rights held in 2020 by the European Court, the Inter-American
Court, and the African Court of Human and Peoples’ Rights.337

These steps may indicate that the need for global norms for governing
emergencies has become greater, and more widely recognized than ever.
Yet, they have so far been largely declarative, and it is still hard to tell
whether they will translate into de-facto protection of democratic princi-
ples, given the weight that national sovereignty holds in IHRL. The next
and final section below considers the implications of this significant defer-
ence to national sovereignty toward the prevention of global democratic
decline and concludes with some policy recommendations.

Discussion and Conclusions

As we have explicated above, the classic models for coping with emer-
gencies in constitutional democracies—particularly the suspension and
expansion models, which are based on theories developed largely prior to
the age of globalization®3®—suffer from a methodological nationalism.
However, IHRL, which generally adopts the legal adaptation model, like-
wise seems to mirror the assumption that it is up to domestic law to restore
balance and prevent democratic decline amid emergencies.

While THRL attempts to stipulate norms that would assist in protect-
ing basic democratic principles during public emergencies, it grants indi-
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vidual nation-states wide discretion in interpreting norms and applying
them in concrete cases. Moreover, each nation-state remains free to choose
its preferred regime type, with democracy not part of the compulsory law
as expressed in THRL treaties. While this wide discretion has various justi-
fications,?3? it reflects a somewhat dated understanding of national sover-
eignty, under which states are viewed as atomistic entities whose legal
regimes and conduct amid emergencies only affect their own citizens.3*°
In fact, domestic emergency politics has transnational features, with indi-
vidual governments influenced by each other’s responses and public opin-
ion in each state formed vis-a-vis the actions and experiences of other
countries.>*! As evident in the context of COVID-19, different nation-states
tend to resort to similar measures during emergencies—particularly the
expansion of executive powers, often at the expense of human rights.3+?
Consequently, the threat of democratic decline is not limited to the regime
of one country or another, but rather becomes a global hazard.

In states of emergency, authoritarianism might provide individuals
with a supposed relief from uncertainty, leading to an increased willing-
ness to surrender personal freedoms. Alternative, legal measures for cop-
ing with uncertainty—namely, rules that facilitate ex-ante the temporary
adaptation of the regular legal order to the special circumstances of the
emergency—are necessary to mitigate this danger. IHRL attempts to pro-
vide states with such measures by insisting on a legal response to emergen-
cies®>* and offering general principles for limiting executive power and
derogation of human rights. However, as we have analyzed above, these
principles tend to be vague, usually do not trump contrary domestic norms
and are not always enforceable. Consequently, it seems that IHRL strug-
gles to offer certainty and stability amid emergencies, as both the precise
obligations that its norms impose on states and its ability to compel states
to comply with said norms remain doubtful.

This is true also regarding the duration of emergency measures, which
often remains uncertain and flexible. As explained, some public emergen-
cies become institutionalized, with supposedly exceptional measures
renewed periodically.>** This occurs notwithstanding international trea-
ties, which stipulate only that derogating states must notify the treaty
depositary when the derogation is terminated and do not specify stan-
dards for deciding on such termination.3*> Such a problem exists not only
in THRL but also in other fields of international law, which likewise facili-
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tate longstanding emergency measures, originally intended as temporary.
A robust example is the “temporary protection” regime, which interna-
tional refugee law defines as a measure intended for exceptional humanita-
rian crises leading to a mass influx of displaced persons.3*¢ When the
state is unable to process the large number of individual asylum claims, it
may instead provide the entire group of asylum-seekers with immediate
and temporary protection that entails a minimum set of rights but not full
refugee status.3*” As with derogation, the UNHCR guidelines prohibit the
use of temporary protection as a permanent arrangement and encourage
states to set timeframes for terminating it.3*® Nevertheless, many coun-
tries have adopted forms of temporary protection3#° that have deviated
from its definition under international law, using it as a long-term substi-
tute for the examination of individual asylum claims.?>° In these coun-
tries, temporary protection has in fact become a type of “second rate”
refugee status, applied regardless of whether the country is still dealing
with an exceptional influx of asylum-seekers.3>!

Thus, much like nation-states, international law struggles to cope with
uncertainty and unpredictable situations. Consequently, international law
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Territory], July 30, 2004, [last amended August 1, 2017], Federal Law Gazette I at 11006,
Sec. 24, 26 (Ger.). The same is true for Australia, where temporary protection was abol-
ished in 2008 and reinstated in 2014. See Migration Act 1958 (Austl.) and Migration
Regulations 1994 (Austl.) [hereinafter Australia Migration Act].
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seems to reproduce hazardous tendencies that domestic legal regimes
exhibit during emergencies. It similarly leaves much leeway for executive
discretion, both in the sense of deferring to the judgment of states and
their governments and in the sense that international organizations them-
selves have centered their emergency politics on expanded executive pow-
ers.>>2 International law also struggles to define clearly the precise
conditions for declaring an emergency, as well as the exact circumstances
that require the termination of exceptional measures, thus enabling the
institutionalization of such measures.

Can THRL overcome these challenges and provide a more effective
model for protecting democracy? One prerequisite seems to be that inter-
national courts develop a clearer definition of the term “public emer-
gency,” bringing emergency declarations under harsher scrutiny, as well as
clearer standards for terminating the derogation of human rights. Such
actions are important not merely for minimizing human rights violations
amid emergencies, but also for providing citizens with more certainty con-
cerning both the conditions under which their state may declare an emer-
gency and the expected restoration of normalcy. While in the context of
COVID-19 the existence of a public emergency may be evident (perhaps
explaining the low number of states that have notified the Human Rights
Committee of a derogation®>3) this is not true for all types of crises. In
some cases, an emergency declaration might prove to be a self-fulfilling
prophecy, the framing of a situation as deserving of exceptional executive
powers to justify action in accordance with these powers, thereby confirm-
ing their necessity. Therefore, whether the public emergency precondition
is considered independently or whether it is debated under the proportion-
ality-of-measures assessment,>>* it is important that international courts
do not abdicate responsibility for making this determination.

Furthermore, long-term emergencies such as COVID-19 cause the
issue of terminating the derogation of human rights to become all the more
acute. It is difficult to ascertain at which point the pandemic ceases to
constitute a public emergency that threatens the life of the nation, given its
duration and the fact that it is comprised of different variants of viruses
and reproduces in “waves.” It is also extremely challenging to determine
when emergency measures become obsolete or disproportional to the
severity of the crisis. Nation-states may argue justifiably that any decline
in the pandemic is only temporary, and that restoring normalcy prema-
turely will cause an eventual deterioration in public health. However, the
danger that emergency powers will become permanent arrangements and
that infringements upon human rights will become longstanding is pre-
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cisely why guidance by international courts is so important. Courts
should also pay particular attention to the tendency to empower the execu-
tive in times of uncertainty and should scrutinize with extra caution the
necessity and proportionality of emergency measures taken by the execu-
tive devoid of parliamentary supervision.

Finally, international organizations should lead by example and
refrain from disproportionately expanding their own executive powers, act-
ing without prior authorization, and suspending individual rights during
emergencies. This is important not only for encouraging individual
nation-states to act similarly but also for entrenching the faith of the inter-
national public in democratic and constitutional principles, by demon-
strating their capability to guide the actions of international organizations
amid crisis and uncertainty. An adherence to democratic principles may
also serve to increase public faith in international law itself and in its abil-
ity to serve as a model for nation-states struggling to preserve their demo-
cratic tradition in times of emergency.



