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President Biden entered office in January 2021 with bold promises and a
vision for restoring the U.S. asylum system,! which the first Trump adminis-
tration decimated.> While the project faced substantial challenges, many ob-
servers, including this author, were optimistic that Biden could reframe the
political conversation and use his executive authority to rebuild the asylum
system.> In his first two years in office, he eliminated many of Trump’s more
draconian rules and policies,* and instituted creative approaches to enable safe
and lawful access to the U.S. asylum system. Many of Biden’s efforts on both
fronts — dismantling Trump’s harmful orders and establishing new approaches —
were bogged down and even stymied by legal challenges. And in 2023, faced
with the re-opening of the southwest border after the Covid-19 public health
emergency officially ended, Biden headed down the same dark path as the first
Trump administration, implementing harsh new federal regulations to deter
asylum seekers from arriving at the southwest border.”

Written six months into the second Trump administration, this essay
traces the arc of Biden’s approach to the U.S. asylum system, from vision and
promises, to litigation battles, to Trumpian restrictions that likely violate the
immigration statute. It begins by offering a basic description of the U.S. asylum
process. The essay then describes the numerous ways in which Biden fixed the
harms that Trump wrought on the asylum system, from regulatory freezes to
parole programs to vacaturs of improperly decided case law. It discusses the le-
gal challenges that the Biden administration faced in these efforts, focusing on
their attempts to end the Remain in Mexico process and the Title 42 program.
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The essay next catalogues the Biden administration’s responses to the reopen-
ing of the southwestern border, from harmful expedited programs to two harsh
and ultra vires regulations, Circumvention of Lawful Pathways and Securing
the Border, that took effect in 2023 and 2024 respectively, and were met with
legal challenges. It ends by highlighting the ways in which Biden set the stage
for the exceptional cruelty of the second Trump administration, by setting out
unstable foundations that could be amplified to subject asylum seekers to ex-
ploitation and abuse.
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I. The U.S. Asylum System

The Refugee Act of 1980 established the U.S. asylum and refugee pro-
cessing systems over forty years ago.® This federal statute implemented the
1951 United Nations Convention Relating to the Status of Refugees, which the
United States bound itself to follow in 1968.” The Refugee Convention defines
a refugee as a person who has left their country of origin, and is unable or
unwilling to return because of a well-founded fear of persecution on the basis
of race, religion, nationality, political opinion, or membership in a particular
social group.® States parties to the treaty obligate themselves to the principle of
non-refoulement, which prohibits the return of a refugee to the state in which
they fear persecution.® The Refugee Act incorporated this international defini-
tion into U.S. law, broadening the existing statutory approach, and instructed
the U.S. Attorney General to create a process to adjudicate applications for

6. Pub.L. No. 96-212, 94 Stat. 102 (1980).

7. United Nations Convention Relating to the Status of Refugees, adopted July 28, 1951,
19 U.S.T. 6259, 189 U.N.T.S. 137, entered into force Apr. 22, 1954 (hereinafter “Refugee
Convention”). The U.S did not ratify the Refugee Convention but undertook to comply
with its provisions by ratifying the 1967 United Nations Protocol Relating to the Status of
Refugees, which incorporates Articles 2 through 4 of the Refugee Convention by reference.
United Nations Protocol Relating to the Status of Refugees, 19 U.S.T. 6223, 606 U.N.T.S 267,
at Art. I (1-2) (entered into force for the United States Nov. 1, 1968).

8. Refugee Convention, Art. 1.

9. Id.art. 33.
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asylum.!? After a decade, the Immigration and Naturalization Service issued a
final asylum rule creating detailed standards for the asylum process as well as
establishing the Asylum Office, which houses a corps of professional adjudica-
tors trained in asylum law.!!

In addition to asylum, individuals in the asylum process simultaneously
apply for withholding of removal and withholding or deferral of removal un-
der the United Nations Convention Against Torture.!? These statuses provide
lesser forms of protection than asylum to individuals who are not eligible for
asylum.!® To obtain withholding of removal, applicants must demonstrate that
it is more likely than not that they will face persecution on the basis of one of
the five grounds outlined above; this mandatory status is both harder to obtain
and offers less protection, as it does not offer a pathway to citizenship.'* To ob-
tain protection under the Convention Against Torture, applicants must estab-
lish that it is more likely than not that they will be tortured if they are returned
to their country of origin."

Though lawmakers have subjected the asylum process at the border to a
dizzying array of changes since 2018,'® the process in the interior still largely
follows the process set out in the original asylum regulations. Asylum seek-
ers who file their claim affirmatively,'” that is, while they hold lawful status or
before they have been apprehended by immigration authorities, are heard in
the first instance at the Asylum Office, housed within the U.S. Citizenship and
Immigration Services branch of the U.S. Department of Homeland Security. That
proceeding involves a non-adversarial interview with an asylum officer at one of
the eleven asylum offices around the country.'® If the asylum officer finds the

10. 7 INA 8101(a)(42); 8 U.S.C. §1101(a)(42), INA 208(a)-(b); 8 U.S.C. §1158(a)-(b).
The INA contain bars to asylum, including a one-year filing deadline; a prohibition on
repeated filing of a claim that has been denied; persecution of others; conviction of a
particularly serious crime; commission of a serious nonpolitical crime outside of the United
States; threats to national security or terrorist activity; and firm resettlement in a third
country. INA § 208(a)(2); INA § 208(b)(2), 8 U.S.C. § 1158(b)(2). Some of these align with
the bars to asylum found in the Refugee Convention while others do not.

11. 55 Fed. Reg. 30,674 (1990).

12. Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, G.A. Res. 39/46, Annex, 39 U.N. GAOR Supp. No. 51, U.N. Doc. A/39/51
(1984); implemented through 2 Pub. L. No. 105-277, Div. G, Title XXII, 112 Stat. 2681-822
(codified as Note to 8 U.S.C. § 1231).

13. Applicants granted withholding of removal are not placed on a path to citizenship
and cannot extend their status to a derivative spouse and minor children. They are released
from detention and receive work authorization. Applicants granted deferral of removal may
be detained indefinitely.

14. See 8 U.S.C. § 1231(b)(3)(A); 8 C.ER. § 208.16(b).

15. See Foreign Affairs Reform and Restructuring Act of 1998, Pub. L. No. 105-277, §
2242, 112 Stat. 2681, 2681-822 (1998); 8 C.ER. §§ 208.16(c), 208.18.

16. See, e.g., SCHOENHOLTZ ET AL., supra note 2, at 47-86.

17. Credible Fear and Defensive Asylum Processes: Frequently Asked Questions, CONG.
RscH. SErv., at 2 (Sept. 25, 2024), https://crsreports.congress.gov/product/pdf/R/R48078#:~:
text=Asylum%20may%20be%20granted%20to,social%20group%2C%200r%20political%20
opinion [https://perma.cc/LPV8-R4DL].

18. INA §235(b)(1)(E)(1); 8 U.S.C. §1225(b)(1)(E)(i) (describing asylum officer role);
8 C.ER. 8§208.9; Refugee, Asylum and International Operations Directorate (RAIO), USCIS,
https://www.uscis.gov/about-us/organization/directorates-and-program-offices/refugee-asylum-
and-international-operations-directorate-raio [https:/perma.cc/5TRV-PNCA](last visited Jan.
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applicant eligible for asylum, their claim is granted, and they are able to extend
derivative asylum status to their spouse and minor children, whether they are in
the United States or abroad.!” The asylee and their family are eligible to adjust to
permanent residence after one year and apply for citizenship after five years.?° If
the asylum officer finds the applicant ineligible for asylum on the merits, or that
they did not meet the one-year filing deadline, and the applicant does not have
another form of lawful status, the officer refers the applicant to the immigration
court, part of the Executive Office of Immigration Review housed within the
U.S. Department of Justice, where they face an adversarial hearing.?! Asylum
seekers apprehended before applying present their asylum claim in immigration
court as a defense to removal; these are known as “defensive” proceedings.?? In
the immigration court hearings, which are scheduled for four hours, a trial at-
torney from U.S. Immigration and Customs Enforcement (ICE) represents the
government and cross-examines the asylum seeker. The immigration judge may
issue an oral decision from the bench or a written decision several weeks later.?>

The asylum seeker or the trial attorney may appeal the immigration judge’s
decision to the Board of Immigration Appeals (BIA), which is the adminis-
trative appeal body specialized in immigration law within the Department of
Justice.?* Most BIA appeals are decided on paper; hearings are rare.?” 1If the
asylum seeker loses before the Board, they may appeal to the Federal Courts of
Appeals; if they win, the government may not appeal.?® Because the BIA acts
under a delegation of Department of Justice authority, the Attorney General
may self-certify any of their decisions, meaning that unilaterally intervene and
decide the case of their own accord.?”

The 1996 Illegal Immigration Reform and Immigrant Responsibility Act
created a new process known as expedited removal that applied to asylum
seekers who arrived without documentation at the southwest border of the
United States beginning on April 1, 1997.28 Both the Refugee Convention and

16, 2026) (listing eleven asylum offices in Arlington, Boston, Chicago, Houston, Los Angeles,
Miami, Newark, New Orleans, New York, San Francisco, and Tampa).

19. USCIS, Types of Affirmative Asylum Decisions: Grants of Asylum, https://www.
uscis.gov/humanitarian/refugees-and-asylum/asylum/types-of-affirmative-asylum-
decisions#:~:text=Grant%200f%20Asylum,a%20qualifying%20relationship%20t0%20
them [https:/perma.cc/GK72-2Y94] (last visited Feb. 26, 2026); USCIS, Family of Refugees
and Asylees, https://www.uscis.gov/family/family-of-refugees-and-asylees [https:/perma.
cc/4H22-DA7Q] (last visited Feb. 26, 2026).

20. INA §209; 8 U.S.C. § 1159.

21. 8 C.ER. § 208.14(c)(1).

22. Credible Fear and Defensive Asylum Processes: Frequently Asked Questions, CONG.
RscH SErv., 1, 2 (Sept. 25, 2024), https://crsreports.congress.gov/product/pdf/R/R48078#:~:
text=Asylum%20may%20be%20granted%20to,social%20group%2C%200r%20political%20
opinion [https://perma.cc/BTT3-9CYA].

23. ScHOENHOLTZ, RAMJI-NOGALES & SCHRAG, supra note 2, at 6-24.

24. U.S. Dep't of Justice, Executive Office for Immigration Review, Board of Immigration
Appeals, https://www.justice.gov/eoir/board-of-immigration-appeals [https:/perma.cc/BH8G-
SXK4] (last accessed Feb. 26, 2026).

25. 1Id.

26. 8 C.ER. § 1003.1 (g); Id.

27. 8 C.ER. § 1003.1(d)(1)(i), 1003.1(h).

28. Tllegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA), Pub.
L. 104-208, Div. C, 110 Stat. 3009-546, 3009-554 (Sept. 30, 1996). The expedited removal
provisions are codified at INA §235(b)(1).
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the Refugee Act of 1980 mandate access to the asylum process for anyone who
reaches the border, whether or not they hold lawful status or an entry visa.?
Drafters of the treaty and the statute created the provision because individ-
uals fleeing persecution in their home country may not have the luxury of
time or access to government resources needed to obtain travel documents.>
Lawmakers designed the expedited removal process to balance this require-
ment with the challenges involved with processing large groups of asylum
seekers arriving at the southwestern border.?! As a result, the process origi-
nally required that immigration officers ask all migrants placed in expedited
removal four questions intended to elicit a fear of return that could indicate
eligibility for asylum; the official was required to create a written record of
the applicant’s answers to the “claim of fear questions.”? As discussed later
in this article, the Biden administration removed this procedural safeguard,
requiring asylum seekers to affirmatively assert their fear of return.?? In either
case, those who express a fear of return to their home country receive a hearing
in which an asylum officer determines whether they have a “credible fear” of

29. Article 31(1) of the Refugee Convention requires that, “[tlhe Contracting States
shall not impose penalties, on account of their illegal entry or presence, on refugees who,
coming directly from a territory where their life or freedom was threatened in the sense of
article 1, enter or are present in their territory without authorization, provided they present
themselves without delay to the authorities and show good cause for their illegal entry or
presence.” Accordingly, INA §1158(a)(1) states that, “[a]ny alien who is physically present
in the United States or who arrives in the United States . . ., irrespective of such alien’ status,
may apply for asylum in accordance with this section or, where applicable, section 1225(b)
of this title.” (emphasis added).

30. UN High Comm'r for Refugees, Guidelines on International Protection No. 14: Non-
penalization of refugees on account of their irregular entry or presence and restrictions on their
movements in accordance with Article 31 of the 1951 Convention relating to the Status of Refugees,
HCR/GIP/24/14 (Sept. 23 2024), https://www.refworld.org/policy/legalguidance/unhcr/2024/
en/148632 [https://perma.cc/94HP-YHP9] (accessed Feb. 22, 2026), at Para. 4, citing UN Ad
Hoc Committee on Refugees and Stateless Persons, Ad Hoc Committee on Statelessness and
Related Problems, Status of Refugees and Stateless Persons—Memorandum by the Secretary-
General (Jan. 3 1950) E/AC.32/2, comment to paragraph 2 of then-draft Article 24, www.
refworld.org/docid/3ae68c280.html [https://perma.cc/DF6V-HL36] stating: “[a] refugee
whose departure from his country of origin is usually a flight, is rarely in a position to comply
with the requirements for legal entry (possession of national passport and visa) into the
country of refuge. It would be in keeping with the notion of asylum to protect from penalties
a refugee, escaping from persecution, who after crossing the frontier clandestinely, presents
himself as soon as possible to the authorities of the country of asylum.”

31. Originally applied only to undocumented migrants seeking entry at the border,
expedited removal was expanded to incorporate all arrivals by sea in 2002. In 2004, expedited
removal was expanded to include undocumented migrants within 100 miles of the border
within 14 days of entry. The Department of Homeland Security’s Authority to Expand Expedited
Removal, ConG. RscH. SErv., 1, 2-3 (updated Sept. 18, 2025), https://www.congress.gov/crs-
product/LSB10336 [https:/perma.cc/WZD2-YMQ8].

32. Claims of Fear, U.S. Customs AND BORDER PROTECTION, https://www.cbp.gov/newsroom/
stats/sw-border-migration/claims-fear [https://perma.cc/J5JU-6KDS] (last visited Jan. 30,
2026). Those four questions are: (1) Why did you leave your home or country of last
residence? (2) Do you have any fear or concern about being returned to your home country
or being removed from the United States? (3) Would you be harmed if you are returned to
your home country or country of last residence? (4) Do you have any questions or is there
anything else you would like to add? See also Report on Asylum Seekers in Expedited Removal,
U.S. Comm'N oN INT'L RELIGIoUs FreEDOM (2005), https://www.uscirf.gov/publications/uscirfs-
expedited-removal-study [https://perma.cc/55P3-JXHB].

33. Securing the Border, U.S. DEP’T oF HOMELAND SEC. (June 5, 2024), https://www.dhs.gov/
archive/securing-border [https://perma.cc/TA27-HVEL].
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return.>* Immigration officers currently conduct all of these interviews re-
motely; they were previously conducted in person.? If the applicants testimony
meets the credible fear standard, establishing a significant possibility that they
could demonstrate eligibility for asylum, the interviewing officer refers them to
the immigration court to present a full asylum claim.?® Applicants who do not
express a fear can be immediately removed,*” as can those who express a fear
but are found by an asylum officer not to meet the credible fear standard. The
latter group may appeal the asylum officer’s finding to an immigration judge;
again, if their appeal is not successful, they can be quickly removed.

The first Trump Administration inflicted many damaging changes on the
asylum process, from imposing new legal restrictions and procedural obstacles,
to closing the border to asylum seekers, to creating an omnibus regulation de-
signed to make nearly every aspect of the asylum process more difficult for ap-
plicants.® The array of assaults on the asylum system ranged from the arbitrary
banality of rejecting applications that contained a blank space in response to
any questions on the twelve-page asylum application form,*® to the horrifying
cruelty of forcibly separating asylum-seeking parents from their minor children
at the southwestern border.*® Though the full array of changes wrought by
Trump are too numerous to discuss in this essay, the next section will describe
many of those policies as it catalogues Biden’s efforts to overturn them.

II. Fixing What Trump Wrought

Biden entered office with a bold vision to undo the damage that Trump
wrought on the U.S. immigration system, and the asylum process in particular.*!
In his first 100 days in office, Biden issued 94 executive actions.*? With re-
spect to asylum, he repealed some of the most discriminatory executive actions

34. INA §235(b)(1)(A)(ii); 8 U.S.C. §1225(b)(1)(A)(ii), and 8 C.ER. §235.3(b)(4). Hillel
R. Smith, Expedited Removal of Aliens: An Introduction, CoNG. RscH. Serv. (Mar. 25, 2022),
https://www.congress.gov/crs-product/IF11357 [https://perma.cc/XKB2-AU3N]. Applicants
who are ineligible for asylum and seek withholding or deferral of removal must meet the
higher “reasonable fear” standard. 8 C.ER. § 208.31(a)

35. CoNG. RscH. SErv., supra note 17, at 10.

36. INA §235(b)(1)(B)(v); 8 U.S.C. §1225(b)(1)(B)(v). See also 8 C.ER. §208.30(e)(2).

37. INA §235(b)(1)(A)(1); 8 U.S.C. §1225(b)(1)(A) (D).

38. SCHOENHOLTZ ET AL., Supra note 2.

39. Form I-589, Application for Asylum and Withholding of Removal, USCIS (Jan. 20,
2025), https://www.uscis.gov/sites/default/files/document/forms/i-589.pdf [https://perma.cc/
GBZ4-NY7P].

40. Review of the Department of Justices Planning and Implementation of Its Zero Tolerance
Policy and Its Coordination with the Departments of Homeland Security and Health and Human
Services, U.S. Der’t OF JusTice, OFFICE OF INSPECTOR GEN. (Jan. 2021), https://oigijusticeigov/
sites/default/files/reports/21-028_0.pdf [https://perma.cc/PVX6-J5YH].

41. See The Biden Plan for Securing Our Values as a Nation of Immigrants, BiDEN HarRris
Democrats (last accessed Jan. 30, 2026) [https://perma.cc/2QAA-AQ2Y].

42. In His First 100 Days in Office, President Joe Biden Has Advanced Three Times as Many
Executive Actions on Immigration as Donald Trump Did, MiGratioN PoL’y INsT. (Apr. 26, 2021),
https://www.migrationpolicy.org/news/first-100-days-office-biden-executive-actions [https:/
perma.cc/LZ2B-D5XE].
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that Trump had taken, though some of those efforts were met with legal chal-
lenges. Biden moved quickly to install high-ranking officials who would undo
the worst of Trump’s policies, including revoking arbitrary and unprecedented
changes to the substance of asylum law. He also used his executive authority
in creative ways to create safe and lawful pathways for migrants to enter the
United States in the face of decades of congressional inaction on comprehen-
sive immigration reform.

A. The First 100 Days

On the day of his inauguration, January 20, 2021,* Biden repealed the
Muslim Ban that Trump had issued on his first week in office. The first version
of the ban generally prohibited the entry of all nationals of Iran, Iraq, Libya,
Somalia, Sudan, Syria, and Yemen, and specifically prohibited the entry of
Syrian refugees with no exceptions.** This initial iteration was blatantly uncon-
stitutional and quickly enjoined.* After four attempts to revise it, Trump sub-
sequently introduced a version of the ban that was upheld by the U.S. Supreme
Court.* Biden’s revocation of the ban on his first day in office sent a clear mes-
sage of change. That same day, his Chief of Staff, Ron Klain, issued a regulatory
freeze memo to all administrative agencies, requiring that they withdraw any
federal rules that had not yet been published, and consider postponing for sixty
days the effective date of any rules that had been published, pending review by
the new administration.*’

The following day, the Biden administration suspended enrollment in the
Remain in Mexico program, also known by the Orwellian moniker “Migrant
Protection Protocols.”*® That program, instituted through a press release is-
sued by then-DHS Secretary Kirstjen Nielsen, required asylum seekers arriving
at the southwestern border to return to Mexico to await their immigration
court hearings.* Asylum seekers subject to the policy suffered tremendously,
unable to find work to support themselves in Mexico and easy prey for violent

43. Proclamation 10141 of January 20, 2021. Ending Discriminatory Bans on Entry to the
United States, 80 Fep. Rec. 7005.

44. See Exec. Order No. 13,769, 82 Fed. Reg. 20, 8980-81 (Feb. 1, 2017). It also banned
the entry of all Syrian refugees without exception.

45. See Washington v. Trump, 847 E3d 1151, 1167-68 (9th Cir. 2017); Aziz v. Trump,
234 E Supp. 3d 724, 739 (E.D. Va. 2017).

46. See Trump v. Hawaii, 585 U.S. 667, 710-11 (2018); Tally Kritzman-Amir and Jaya
Ramji-Nogales, Nationality Bans, U. ILL. L. REv. 563, 590 (2019).

47. Memorandum from Ronald A. Klain, Assistant to the President and Chief of Staff, to
the Heads of Executive Departments and Agencies, Regulatory Freeze Pending Review 86 Fed.
Reg. 7424 (Jan. 28, 2021).

48. DHS Statement on the Suspension of New Entollments in the Migrant Protection
Protocols Program, U.S DEP'T oF HoMELAND SeC. (Jan. 20, 2021), https://www.dhs.gov/
archive/news/2021/01/20/dhs-statement-suspension-new-enrollments-migrant-protection-
protocols-program [https:/perma.cc/P22V-FFT3].

49. Secretary Kirstjen M. Nielsen Announces Historic Action to Confront Illegal Immigration
U.S DeP’T oF HOMELAND SEC. (Dec. 20, 2018), https://www.dhs.gov/archive/news/2018/12/20/
secretary-nielsen-announces-historic-action-confront-illegal-immigration [https:/perma.cc/
KRV5-VJWZ].
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extortionist actors at the border.>® A month after the suspension, the Biden
administration began to enable individuals who had enrolled in the Remain in
Mexico program to enter the United States to seek asylum.>!

On January 26, 2021, Biden’s Acting Attorney General rescinded the cruel
Zero Tolerance Policy, through which the Trump administration forcibly sep-
arated thousands of asylum seeking parents from their minor children at the
southwest border.>? The Biden administration followed up a week later by cre-
ating an interagency task force on family reunification that was mandated to
identify all of the children who were separated from their families through the
Trump policy and to facilitate reunification, as well as to identify other forms of
support needed by these families, such as mental health services.”

Biden wasted no time in appointing high-level officials who would dis-
mantle the excesses of the Trump administration.”* He appointed Alejandro
Mayorkas, the first Latine and the first immigrant to be the Secretary of
Homeland Security.”® For the position of Chief Counsel of U.S. Citizenship and
Immigration Services, Biden selected Ashley Tabaddor, an immigration judge
and the former president of the immigration judges’ union. Tabaddor was an
outspoken critic of the Trump administration’s efforts to undermine the immi-
gration court system, through measures such as inflicting numerical case adju-
dication requirements on immigration judges, overturning immigration judges’
decisions, and limiting judicial authority and discretion.”®

In early February, Secretary of State Anthony Blinken announced the
suspension of, and the beginning of the termination process for the “Asylum
Cooperative Agreements” with El Salvador, Guatemala, and Honduras.>” Those
agreements enabled the Trump administration to send asylum seekers to these
three Central American countries under the pretense that those governments
would adjudicate their claims. Given the exceptionally limited capacity of

50. See, e.g., SCHOENHOLTZ ET AL., supra note 2, at 47-86.

51. DHS Statement on First Step in Process to Address Individuals in Mexico with Active
MPP Cases U.S DepP'T oF HoMmELAND SEC. (Feb. 19, 2021), https://www.dhs.gov/archive/
news/2021/02/19/dhs-statement-first-step-process-address-individuals-mexico-active-mpp-
cases [https://perma.cc/K4J9-PBTL].

52. Memorandum to All Federal Prosecutors from Acting Attorney General Monty
Wilkinson, Rescinding the Zero Tolerance Policy (Jan. 26, 2021), https:/www.justice.gov/
d9/2022-12/acting_ag_memo-rescinding_the_zero-tolerance_policy_for_offenses_dated_1-
26-2021.pdf [https://perma.cc/TY3R-K8TA].

53. President Biden, Executive Order on the Establishment of Interagency Task Force on the
Reunification of Families 86 Fep. ReG. 8273 (Feb. 2, 2021).

54. Priscilla Alvarez, Biden Wasting No Time Naming Officials to Reverse Trump’s
Immigration Policies, CNN (Jan. 26, 2021), https://www.cnn.com/2021/01/26/politics/
immigration-biden-homeland-security/index.html [https:/perma.cc/A6C2-6EGO].

55. U.S Dep't of Homeland Sec., Alejandro Mayorkas Sworn in as Secretary of Homeland
Security (Feb. 2, 2021), https://www.dhs.gov/news/2021/02/02/alejandro-mayorkas-sworn-
secretary-homeland-security [https://perma.cc/SFEH-LNBZ].

56. Priscilla Alvarez, Biden Wasting No Time Naming Officials to Reverse Trump’s Immigration
policies, CNN (Jan. 26, 2021), https://www.cnn.com/2021/01/26/politics/immigration-biden-
homeland-security/index.html [https:/perma.cc/A6C2-6EG6].

57. Antony J. Blinken, Suspending and Terminating the Asylum Cooperative Agreements with
the Governments El Salvador, Guatemala, and Honduras, U.S. Der't oF State (Feb. 6, 2021),
https://www.state.gov/suspending-and-terminating-the-asylum-cooperative-agreements-with-
the-governments-el-salvador-guatemala-and-honduras/ [https:/perma.cc/N6XG-RMA2].
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those nations’ asylum systems, their geographic proximity to each other, and
the fact that transnational gangs from which many asylum seekers from the
region were fleeing operated in all three countries, this policy appeared to be
designed to deny protection to asylum seekers at the southwestern border.”®
Though all three agreements were signed by September 2019,> and DHS is-
sued implementing regulations in November 2019,% only the agreement with
Guatemala was ever operationalized.®!

Four days before the suspension and process of termination had been an-
nounced, Biden had ordered Secretary Blinken to “promptly consider whether
to notify the governments of the Northern Triangle” of the United States’ intent
to suspend and terminate those agreements.®? In the same executive order,®
he ordered the Attorney General and the Secretary of Homeland Security to
“restore and enhance asylum processing at the border” by review with an eye
to termination, rescission, or modification of the Remain in Mexico policy;
the Title 42 policy Trump used to close the border, relying on spurious public
health justifications; the Third Country Transit Ban that rendered ineligible for
asylum any applicant who had travelled through a third country and had not
applied for asylum in that country; ®* and the dangerously-expedited border
removal processes known as PACR and HARP under which asylum seekers’
credible fear interviews were held within 48 hours of entry.®>

In March, the Biden administration overturned Trump’s expansion of the
expedited removal process.®® As described in the first section of this essay,
the expedited removal regulations had historically limited its application to
undocumented migrants apprehended within 14 days of entry and 100 miles
of the border. The Trump administration expanded expedited removal to the
full extent of its statutory authority, meaning that the process applied to all
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(Sept. 20, 2019); “Agreement Between the Government of the United States of America
and the Government of the Republic of Honduras for Cooperation in the Examination of
Protection Claims,” 85 Fed. Reg. 25,462 (Sept. 25, 2019).
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Honduras, U.S. Dep’t oF HomELAND SEC. (Nov. 7, 2019), https://www.dhs.gov/sites/default/files/
publications/19_1028_opa_factsheet-northern-central-america-agreements_v2.pdf [https:/
perma.cc/3TEK-YCP3].

62. Exec. Order No. 14010 86 FR 82678 4(D) (Feb. 2, 2021), https://bidenwhitehouse.
archives.gov/briefing-room/presidential-actions/2021/02/02/executive-order-creating-a-
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undocumented migrants apprehended anywhere in the interior of the United
States within two years of entry.®” No previous administration, Democratic
and Republican alike, had expanded the expedited removal regulations to
their fullest statutory authority, believing such an application to be likely
unconstitutional.® Biden returned the expedited removal policy to its his-
torical limits.

Just before the end of the 100 day period, the Biden administration an-
nounced that it would put an end to the arbitrary policy of rejecting the asylum
application form if a space was left blank.®” Several months later, in October,
it eliminated the quota system for immigration judges that had been subject
to fierce criticism from Ashley Tabaddor and the immigration judges’ union.”

B. Fixing the Substantive Law

The Biden administration also worked quickly to rectify damaging and
arbitrary changes that the Trump administration had made to the substantive
law of asylum. Trump’ attorneys general, starting with Jeff Sessions, had at-
tempted to establish, contrary to longstanding precedent both domestic and
international, that persecution by non-state actors could not meet the stand-
ard for asylum.”! They pursued that aim by certifying decisions of the BIA to
themselves, a practice that was rarely used prior to the Trump administration.
Through this self-referral process, Trump’s attorneys general unilaterally de-
ployed their authority to decide administrative cases, issuing a precedential
decision binding on immigration courts nationwide.” In 2018, Sessions used
this mechanism to overturn two decisions awarding asylum to women fleeing
domestic violence, relying on the erroneous assertion that “victims of private
criminal activity” could not be eligible for asylum.”® Decades of BIA prece-
dent and USCIS training materials for asylum officers established that asylum
seekers facing persecution by non-state actors simply had to demonstrate that
the government was “unable or unwilling to control” those actors.”* In July
2020, the U.S. Court of Appeals for the District of Columbia confirmed that

67. INA §235(b)(1)(A)(ii); 8 U.S.C. §1225(b)(1)(A)(iii).
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persecution includes harm perpetrated by non-state actors.” In an exception-
ally problematic response, Attorney General William Barr used the self-referral
process to take control of a different asylum claim based on domestic violence.
In that case, he held that asylum claims based on persecution by non-state ac-
tors were unlikely to succeed because they were based on “personal animus,”
casting doubt on the future viability of asylum claims based on domestic vi-
olence.”® In other words, the Trump administration undertook an immediate
end-run around the federal court’s decision, undercutting authority that lies
squarely within the judicial branch and injecting politics directly into immigra-
tion precedent.”” Just six months later, after Barr resigned, in January 2021, act-
ing Attorney General Rosen issued another decision defiantly contradicting the
D.C. federal appellate court. Referring to himself the case decided by Sessions
in 2018, Rosen held that asylum seekers persecuted by non-state actors were
required to demonstrate that their government was “completely helpless” to
protect them from that harm, in order to make a successful claim.”® In addition
to taking aim at the domestic violence cases, Barr upended over thirty years of
precedent by deciding that persecution based on family ties could not form the
basis for an asylum claim.” In June 2021, Associate Attorney General Vanita
Gupta announced the vacatur of two of these cases, and Attorney General
Merrick Garland overturned the other the following month.8°

C. Charting a Vision Through Executive Action

In addition to restoring the asylum system by reversing the first Trump
Administration’s damaging actions, Biden sought to create a range of lawful
pathways for asylum seekers to enter the United States, largely relying on the
executive’s parole powers.8! He also limited detention of asylum seekers and

75. Grace v. Barr, 965 E3d 883, 889 (D.C. Cir. 2020) (“Under longstanding
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refugee definition into the [INA].”). (“In order to obtain asylum based on persecution by
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to control” the persecutors. See, e.g., Bringas-Rodriguez, 850 F3d 1062-68 (collecting cases
applying the ‘unable or unwilling’ standard).”)
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77. Marbury v. Madison, 5 U.S. 137, 177 (1803) (“It is emphatically the duty of the
Judicial Department to say what the law is.”).
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16, 2021), https://www.justice.gov/d9/pages/attachments/2021/06/16/civ_oasg_memo_0.pdf
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expanded the Temporary Protected Status program that offers safety to many
non-citizens who need protection but do not fall within the refugee definition.

Biden restored, albeit in the face of litigation, and expanded Temporary
Protected Status (TPS), which offers safe haven to non-citizens residing in
the U.S. who cannot return to their home country because of unstable con-
ditions.®? TPS offers a blanket form of relief to all nationals of a designated
country who lived in the United States before a certain date; it does not pro-
vide a path to citizenship but rather a short-term lawful immigration status
that can be renewed.® In addition to providing relief from deportation, TPS
provides recipients with employment authorization and protection against de-
tention.®* Beginning in September 2017, the first Trump administration an-
nounced its plan to terminate TPS designations for Sudan, Nicaragua, Haiti,
El Salvador, Nepal, and Honduras, despite ongoing humanitarian concerns
in those countries.®> Trump’s action was unprecedented, as previous admin-
istrations, Democratic and Republican alike, had extended TPS unless and
until situations in the country of origin improved substantially.®® The district
court preliminarily enjoined that decision as arbitrary and capricious under
the Administrative Procedures Act.3” In the meantime, Biden extended TPS
for all of the countries listed above that faced termination under Trump, as
well as Somalia, South Sudan, Syria, and Yemen.® Biden also issued new TPS
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(Aug. 20, 2024); Keeping Families Together, USCIS (Jan. 24, 2025), https://www.uscis.gov/
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and vacated in State of Texas v. Dep’t of Homeland Sec., 24-cv-306 (E.D.T.X. Nov. 7, 2024).
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designations for Afghanistan, Cameroon, Ethiopia, Myanmar, Ukraine, and
Venezuela.®

In addition to TPS designations and extensions, Biden used his parole
authority to create safe transit routes for nationals of certain countries and to
enable family reunification. Humanitarian parole enables non-citizens to enter
the United States lawfully, to obtain work authorization, and to remain in a
temporary status for the duration of the parole designation.”® Biden extended
parole to non-nationals fleeing armed conflict. In August 2021, the Biden ad-
ministration launched Operation Allies Welcome, which awarded a two-year
parole status to 76,000 Afghans who managed to reach U.S. ports of entry
after evacuating from Afghanistan during the U.S. withdrawal.®! An additional
114,000 Afghans entered with humanitarian parole from other countries un-
der the follow-up Operation Enduring Welcome program.®? In April 2022, the
Biden administration created the “Uniting for Ukraine” program, which offered
a two-year parole status to Ukrainian citizens with a financial sponsor in the
United States.”> By August 2024, over 221,000 Ukrainians had been granted
parole under Uniting for Ukraine, and an additional 430,000 Ukrainians had
been paroled into the U.S. outside of that program.®*

In January 2023, the Biden administration extended parole to nationals
of four countries in Latin America facing political instability: Cuba, Honduras,
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Nicaragua, and Venezuela.”” Known as the CHNV program, two-year parole
benefits were available only to those with a financial sponsor in the United
States.”® Beneficiaries of the CHNV program were eligible for advance travel au-
thorization under certain circumstances.®” Though 530,000 individuals had ar-
rived through the CHNV program as of August 2024, the Biden administration
announced in October 2024 that, unlike in the case of Afghans and Ukrainians,
it would not extend parole beyond the two-year period for recipients of CHNV.*®

Beginning in March 2021, the Biden administration restarted the family
reunification process known as the Central American Minors (CAM) program.®”
Through CAM, children from El Salvador, Guatemala, and Honduras could en-
ter the United States as refugees or parolees to reunify with a parent or legal
guardian who is lawfully in the United States.!® Originally established in 2014,
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2023; With a pending U visa petition filed on or before April 11, 2023; or With a pending
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be eligible to join. (“In some cases, the following eligible family members may have access
to the program when included with a qualifying child: Unmarried children of the qualifying
child who are located in-country and under 21 may be included as a derivative to the qualifying
child’s CAM case; and An in-country parent of the qualifying child may be included if they: Are
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the qualifying parent in the United States at the time the qualifying parent files the AOR; and
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the first Trump administration shut down CAM in 2017.1°! In January 2022, the
state of Texas, along with seven other states, sued the Biden administration to
terminate the second iteration of CAM.!%2 That case was stayed in January 2025,
based on the parties’ expectation that the second Trump administration would
shut down CAM.!03

In spring 2023, Biden enabled candidates for refugee resettlement, family
reunification, parole, and agricultural visas to access safe transit routes to the
United States through new regional processing centers known as Safe Mobility
Offices.'®* Three offices, in Colombia, Costa Rica, and Guatemala, opened in
June 2023, and a fourth opened in Ecuador in October.!% Each office had dif-
ferent eligibility criteria and offered different lawful pathways to applicants.!%
Successful applicants could travel to the United States lawfully, avoiding dan-
gerous journeys through the Darién Gap and Central America. In January
2024, a reported 3,000 individuals had arrived in the United States under this
program, and 9,000 more were in the pipeline.'”

III. The Challenges of Litigation

While Biden was successful to some extent in remedying the Trump ad-
ministration’s changes to the asylum system, other efforts, specifically with
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migrationpolicy.org/sites/default/files/publications/mpi-us-asylum-report-2024_final.pdf
[https://perma.cc/MR94-XPVG].
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respect to the Remain in Mexico policy and the Title 42 policy, were met with
lawsuits filed by governors of red states. The litigation was ultimately unsuc-
cessful, but dragged out the Biden administration’s efforts to end these policies
of dubious legality, harming many migrants and inflicting substantial burdens
of time and expense on the federal government.

A.  The Remain in Mexico Policy/”Migrant Protection Protocols”

On June 1, 2021, Secretary of Homeland Security Alejandro Mayorkas an-
nounced that, after completing a review of the “Migrant Protection Protocols”
(MPP), the Biden administration was terminating the program.!®® Two
months earlier, claiming violations of the federal immigration statute and the
Administrative Procedures Act, the states of Texas and Missouri had sued the
Biden administration in the Northern District of Texas for suspending MPP.1%?
Texas argued that the termination lacked detailed written reasoning, including
consideration of states’ reliance interests on MPPM? Given that the Trump
administration had created MPP through a press release, and that the policy
had only been implemented for a little more than a year before the border
was closed to asylum seekers in March 2020 under the Title 42 policy, the
APA claim was not strong.!''! Nonetheless, in August 2021, Trump appointee
Judge Matthew Kacsmaryk vacated the Biden administration’s suspension of
MPP and issued a nationwide injunction mandating implementation of the
program.!!? Biden requested a stay of the injunction from the district court,
the Federal Court of Appeals for the Fifth Circuit, and the U.S. Supreme Court;
all three courts rebuffed him.!3

In October 2021, Secretary Mayorkas published a longer memo describing
DHS’s rationale for terminating MPP!* Two months later, the Federal Court
of Appeals for the Fifth Circuit affirmed the district court decision, mandating
that the Biden administration continue implementing MPP!> In June 2022,
the Supreme Court held that the Texas trial court’s nationwide injunction vi-
olated the discretionary language of the relevant Immigration and Nationality
Act provisions, explaining that the federal courts could not order agency offi-
cials to implement those sections of the statute.!1® Yet even after the case was
remanded to the Northern District of Texas, Judge Kacsmaryk again and in
direct conflict with the Supreme Court’s holding, attempted to enjoin Biden’s
termination of MPP1!” While that order was unenforceable order in the face of
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the Supreme Court’s decision to the contrary, the litigiousness of the red state
governors and the obstinacy of the Trump-appointed judge highlight the sub-
stantial obstacles faced by the Biden administration in attempting to unwind
what Trump had wrought.

B. Title 42

Biden faced similarly vexing resistance to his efforts to terminate the
Title 42 policy that the Trump administration invented in March 2020 as a ra-
tionale to shutdown the southernborder toasylumseekersand other migrants.!*®
Dusting off a rarely utilized provision of a 1944 public health quarantine law
that said nothing about the entry of migrants, the Trump administration de-
manded that, in response to the Covid-19 pandemic, the Centers for Disease
Control and Prevention (CDC) forbid the entry of any immigrant at a land
port of entry who did not have a visa or other lawful means of entry.!!® This
executive action was ultra vires, as the statute did not provide any authority to
control entry of non-citizens. The policy was challenged through litigation and
by public health experts.!2°

In April 2022, the Biden administration announced that it would termi-
nate Title 42 the following month. Two days later, three Republican attorneys
general, from Arizona, Louisiana, and Missouri, sued the Biden administration
for alleged violations of the APA;!?! an additional twenty-one states joined the
suit.!?2 The federal district court for the Western District of Louisiana man-
dated that the Biden administration keep the Title 42 policy in place until it
published an official notice of the termination and extended an opportunity for
public comments.!?

In November 2022, in the Huisha-Huisha litigation that had been filed by
the ACLU challenging the first Trump administration’s creation and implemen-
tation of Title 42, the D.C. District Court vacated the policy as arbitrary and
capricious in violation of the APA, enjoining the Biden administration from
implementing it.** A week later, a group of red states moved to intervene
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(W.D. La. 2022).

123. Id. at 412.

124. Huisha-Huisha v. Mayorkas, 642 E Supp. 3d 1 (D.D.C. 2022).
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in that lawsuit.'?> After the D.C. Circuit denied the intervention motion as
untimely, the states appealed to the U.S. Supreme Court, which then granted
expedited review and a stay.'?° In the meantime, the CDC announced that it
would terminate the Covid-19 public health emergency on May 11, 2023.1%7
The Supreme Court dismissed the case a week later.!”® The repeated barrier of
litigation presented serious obstacles to Biden’s efforts to undo Trump’s immi-
gration policies.

IV. Fear of the Border: Plus Ca Change

Unfortunately, and despite Biden’s campaign promises, the story of the
Biden administration’s approach to asylum is not only that of a good actor
trying to use executive authority creatively to undo the damage wrought by
Trump, yet often stymied by red state litigation.!? In order to control the flows
of migrants at the southern border, Biden revived Trump-era policies charac-
terized by questionable legality and obvious cruelty to migrants. Biden’s ad-
ministration began by experimenting with severely expedited asylum processes
at the border, and proceeded to implement bans on asylum seekers who did
not request protection in a third country or failed to use a smartphone app to
schedule an appointment at the border. These policies left migrants stranded
and vulnerable throughout Mexico, and agreements with the Mexican govern-
ment to keep migrants away from the southern border pushed them back into
Guatemala.

As early as March 2021, over two years before the Title 42 policy was
lifted, the Biden administration began expressing concerns about a “crisis at
the border.”!3? By April 2021, the government had begun discussing a plan to
“overhaul the southern border” by speeding up the asylum screening process
and enabling asylum officers to grant claims presented by asylum seekers at
the southern border.!3! Increasingly, the nationality of migrants arriving at the
southern border were from countries other than Central America or Mexico,
but rather nationals of Cuba, Brazil, Ecuador, Haiti, and Venezuela — countries
marked by political instability in recent years.
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A. Expedited Processes

The first page that Biden took from the Trump playbook was the creation
of excessively expedited asylum processes at the border.!?? The Biden admin-
istration created two expedited processes that applied exclusively to families;
created a new excessively expedited removal process known as AMI; and made
it more difficult for asylum seekers in expedited removal to succeed in credible
fear interviews.

In May 2021, the Executive Office of Immigration Review (EOIR), which
houses the immigration courts, created a “dedicated docket” for families seek-
ing asylum who had crossed the southwestern border and had not been de-
tained.!? In the ten participating courts, judges were expected to decide these
asylum claims within 300 days.'>* Though efficient hearings are a worthwhile
goal, because they were established without adequate supports for asylum
seeking families, the results were disastrous. A study of the Los Angeles ded-
icated docket by researchers from UCLA found that between May 2021 and
February 2022, of the nearly 2,500 families assigned to the docket, 70% did not
have counsel, and immigration judges issued removal orders in 99% of the 450
completed cases.'?> Over 70% of these removal orders were issued in absentia,
nearly half against children under the age of 6, many of whom did not have a
lawyer.!3¢

In August 2021, the Biden administration introduced the Asylum Merits
Interview (AMI) process, which aimed to expedite the asylum process at the
southern border."*” In AMI, asylum seekers underwent a full asylum hearing
before an asylum officer within three to six weeks of their initial credible fear
hearing.'*® Though families were placed into AMI beginning in May 2022,'3°
AMI was paused after the end of Title 42 in May 2023.1%°

In May 2023, U.S. Immigration and Customs Enforcement, which is re-
sponsible for removals in the interior of the country, announced the creation of

132. See, e.g., ScHOENHOLTZ, RaMJI-NOGALES & SCHRAG, supra note 2, at 75-86.

133. Memorandum from Jean C. King, Acting Dir. Exec. Off. for Immigr. Rev., to All of
EOIR, Dedicated Docket (May 27, 2021), https://www.justice.gov/eoir/book/file/1399361/dl
[https://perma.cc/M4GE-LDDG]; Dedicated Docket in Los Angeles: A Study of Immigration
Court Proceedings for Families, CTr. FOr IMMIGR. L. & Por’y, UCLA Sch. oF L. (May 2022),
https://law.ucla.edu/sites/default/tiles/PDFs/Center_for_Immigration_Law_and_Policy/
Dedicated_Docket_in_LA_Report_FINAL_05.22.pdf [https:/perma.cc/VGP6-ZURS].

134. Id.

135. Id.

136. Id.

137. See Procedures for Credible Fear Screening and Consideration of Asylum, Withholding
of Removal, and CAT Protection Claims by Asylum Officers, 86 Fed. Reg. 46906, 46918
(proposed Aug. 20, 2021); Procedures for Credible Fear Screening and Consideration of Asylum,
Withholding of Removal, and CAT Protection Claims by Asylum Officers, 87 Fed. Reg. 18078,
18155-56 (Mar. 29, 2022).

138. Andrew I. Schoenholtz, Jaya Ramji-Nogales & Philip G. Schrag, The New Border
Asylum Adjudication System: Speed, Fairness, and the Representation Problem, 66 Howarp L.]J.
(19" Annual Wiley A. Branton Symposium: Immigration Equality 2023).

139. USCIS, Implementation of the Credible Fear and Asylum Processing Interim Final Rule
(last updated Jan. 25, 2025), https://www.uscis.gov/humanitarian/refugees-and-asylum/
asylum/fact-sheet-implementation-of-the-credible-fear-and-asylum-processing-interim-
final-rule [https://perma.cc/6QCG-YUG6S].

140. Changes to Asylum Eligibility Under the Biden Admin., Nar'L ImmiGr. PrOJECT (Sept. 5,
2024), https://nipnlg.org/sites/default/files/2024-09/Biden_asylum-changes-chart.pdf [https://
perma.cc/4ECR-9MPG].



326 Cornell International Law Journal Vol. 58

the Family Expedited Removal Program (FERM).'*! This policy was applicable
to families in FERM-destination cities who were processed for expedited re-
moval and who were nationals of countries to which ICE maintains regular re-
moval flights.!*? For asylum seeking families subject to FERM, the head of the
household was subject to a GPS ankle monitor and a curfew.!*> FERM families
found not to have a credible fear were removed from the U.S. within thirty days
of the beginning of the expedited removal process.'** In addition to the exces-
sively short time frame that made it very difficult for asylum seekers to present
their claim, FERM was criticized for creating severe obstacles to obtaining le-
gal representation, discriminating in particular against indigenous families and
other rare language speakers, and traumatizing parents and children by forcing
family members to describe incidents of past violence in front of each other.!*

Finally, Biden tightened the standards for the expedited removal process
that has applied to undocumented asylum seekers since 1997. The Biden ad-
ministration increased access to the asylum process, finding asylum seekers at
the southern border to meet the credible fear standard at a much higher rate
(59%) than the first Trump administration (23%).!4® However, the administra-
tion increased substantive obstacles to accessing asylum by instructing asylum
officers to apply bars to asylum during the credible fear interview, leaving asy-
lum seekers insufficient time to prepare for challenging questions that could
render them ineligible for protection. (Previously, credible fear interviews ex-
amined only the applicants’ fear of persecution; bars to asylum were assessed at
the immigration court hearing, for which asylum seekers had far more time to
prepare.) Starting in May 2024, the Biden administration applied the internal
relocation bar in credible fear interviews.!*” That same month, it issued a rule
authorizing asylum officers to apply all bars to asylum, except firm resettle-
ment, in credible fear interviews at their discretion.!*®
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This policy was a direct reversal of the Biden administration’s position just
two years prior. In March 2022, in the preamble to a relevant regulation, the
administration explained that

[r]equiring asylum officers to broadly apply the mandatory bars at credible fear
screening would increase credible fear interview and decision times because asy-
lum officers would be expected to devote time to eliciting testimony, conducting
analysis, and making decisions about all applicable bars,’ '*

Moreover, the administration expressed concern that this approach would
require a “fact intensive inquiry requiring complex legal analysis that would
be more appropriate in a full adjudication before an asylum officer or in sec-
tion 240 proceedings with the availability of judicial review than in credible
fear screenings.”*>® The executive branch further stated that “due process and
fairness considerations counsel against applying mandatory bars during the
credible fear screening process.” !

B. Closing the Border

Beginning in May 2023, Biden deployed his regulatory authority to shut
down the southern border to asylum seekers.'>? Through two rules, the Biden
administration severely limited access to the asylum process at the southern
border by restricting eligibility for asylum.

As explained above, the Biden administration’s termination of the Covid-19
public health emergency on May 11, 2023, put an end to the Title 42 policy
that excluded asylum seekers at the border. Rather than reopening the border
to asylum seekers who have a right to access the asylum process under inter-
national and federal law, the government issued the Circumvention of Lawful
Pathways Rule, effective May 11, 2023.15® This rule instituted a rebuttable
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149. Procedures for Credible Fear Screening and Consideration of Asylum, Withholding
of Removal, and CAT Protection Claims by Asylum Officers Interim Final Rule, 87 FR 18078
(Mar. 29, 2022) (“Asylum Processing IFR”).

150. Id. at 18093.

151. Id.at 18134. “Insum, the Biden administration explained that not applying mandatory
bars at the credible fear screening stage both preserves the efficiency Congress intended
in making credible fear screening part of the expedited removal process and helps ensure
a fair process for those individuals found to have a significant possibility of establishing
eligibility for asylum or statutory withholding of removal but for the potential applicability
of a mandatory bar.”. Application of Certain Mandatory Bars in Fear Screenings, 89 Federal
Register 41347, 41350 (May 13, 2024).

152. 8 C.ER. §208.33(a)(1)(1); 81208.33()(1) (D),

153. Circumvention of Lawful Pathways Final Rule, applicable to OTMs who enter
between May 11, 2023, and May 11, 2025; not applicable to UACs. The other two exceptions
are, first, obtaining advance parole, which is available for 30,000 Cuban, Haitian, Nicaraguan,
and Venezuelan nationals per month as well as 30,000 Ukrainians per month. Recipients of



328 Cornell International Law Journal Vol. 58

presumption against asylum eligibility for any undocumented migrants who
crossed the southern border after traveling through another country, if they
had not obtained parole, scheduled an appointment using the CBP One app,'>*
or applied for asylum and been denied in a transit country.'> Though limited
exceptions applied,' it was unclear how asylum seekers could assert emer-
gency-based exceptions in practice if they could not reach the border without
an appointment.'> In any case, if an exception applied, the asylum officer em-
ployed the credible fear standard; if it did not, the applicant had to establish a
reasonable possibility of persecution or torture.!”® On the positive side, a fam-
ily unity provision converted withholding of removal to asylum for derivatives
in the United States or abroad.'>°

Many commentators, including the asylum officers’ union, criticized the
Circumvention of Lawful Pathways rule as violating domestic and international
law.'%° In May 2023, immigrants rights’ organizations challenged this rule by
reviving a lawsuit originally filed against the first Trump administration’s policy
of barring from asylum anyone who transited through a third country without
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first seeking asylum there.!®! In July 2023, the Northern District of California
enjoined the Circumvention of Lawful Pathways rule.'®? The injunction was
stayed by the Ninth Circuit Court of Appeals a month later.'®> Also in July 2023,
immigrants’ right groups Al Otro Lado and Haitian Bridge Alliance filed a legal
challenge to CBP One; the case survived a motion to dismiss in September 2024.16*
The state of Texas challenged the new rule in May 2023, claiming that the Biden
administration was “encouraging” undocumented migrants to cross the border.'6>

In June 2024, the Biden administration instituted the Securing the Border
rule, which created a rebuttable presumption against asylum eligibility at the
border when crossings reached a seven-day average of 2,500.'%° The bar was to
remain in place until encounters dropped below 1,500 for seven consecutive
days, and applied to nationals of all countries, including Mexico, who entered
without inspection between ports of entry or sought to enter at a land port of
entry without a visa. The rule was updated in September 2024 to require that
border encounters remain below 1,500 for 28 consecutive days.'®” That thresh-
old has continuously been exceeded since July 2020.168

Asylum seekers subject to this rule were required to establish that they
faced a “reasonable probability” of persecution or torture, which is a higher
standard than under expedited removal, which requires only a significant pos-
sibility of persecution or torture.'® Moreover, asylum seekers apprehended by
DHS were provided only a four-hour minimum window to speak with an attor-
ney, a period that was originally 48 hours but reduced to 24 hours by the Biden
administration in 2023.17° Asylum seekers who obtained parole or a CBP One
appointment were not subject to this rule.!”! Under the Securing the Border
rule, CBP officials were no longer required to ask the four fear questions man-
dated in the expedited removal process; asylum seekers had to independently
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“manifest” a fear of return to their home country. The rule contained excep-
tions through which asylum seekers could rebut the presumption of ineligibil-
ity, including acute medical emergencies; imminent and extreme threats; and
severe trafficking.!”? As with the Circumvention of Lawful Pathways rule, a
family unity provision converted withholding of removal to asylum for deriv-
atives the United States or abroad.!'” The ACLU sued to challenge the rule on
June 12, 2024, on the basis that it violated the INA and the APA.!"* On January
20, 2025, the Trump administration terminated the use of the CBP One app as
a mechanism for asylum seekers to schedule appointments.'”> On May 9, 2025,
the D.C. district court vacated the rule’s restriction on asylum eligibility and
the manifestation of fear requirement as well as the guidance that had short-
ened the attorney consultation window.'7®

In addition to these rules, the Biden administration worked with the gov-
ernment of Mexico to prevent asylum seekers from arriving at the southern
border. In March 2024, more migrants were apprehended in Mexico (over
280,000) than at the US border (189,000).177

V. An Unstable Foundation

Biden entered office with a vision for reviving and reforming the U.S.
asylum system in the face of devastating attacks by the first Trump adminis-
tration.!'”® Though the Biden administration made many positive changes to
the system, it left office with dangerous tools in place that the second Trump
administration has amplified to undermine the asylum process in many ways.

In terms of expedited processes, Biden's changes to the expedited removal
program, including the requirement that asylum seekers manifest their fear of
return without being asked questions to elicit their fear, have been adopted by
the second Trump administration — which has expanded expedited removal to
apply to all undocumented migrants apprehended anywhere in the interior of
the United States who cannot prove that they have resided in the country for at
least two years. The second Trump administration has used expedited removal
as a basis for third country rendition, sending non-citizens to countries other
than their home country — including countries to which they have never trav-
elled.!” Moreover, Trump has terminated the liminal statuses that Biden created
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through temporary protected status and parole for Afghans, Cubans, Haitians,
Nicaraguans, Ukrainians and Venezuelans.'®® These migrants now find them-
selves subject to expedited removal or removal under the Alien Enemies Act.!8!

When it comes to border closures, Trump closed the border to asylum seek-
ers through two executive orders issued on his first day in office. The first pro-
hibits all entries at the southern border, dismantling even the restrictive border
system created by the Circumvention of Lawful Pathways and Securing the Border
rules, and eliminating all access to the asylum process.'82 The second order, based
on Trump’s determination that they are part of an “invasion,” terminates access
to the asylum process for all undocumented migrants at the southern border.'83
The Trump administration has reinstituted the “Migrant Protection Protocols,”
though given the border closure, this policy has had little impact — so far.'8*

Faced with widespread anti-immigrant sentiment provoked by right-wing
politicians,'®> Biden was unable to effectuate the reforms that he had promised
to fix the asylum system. While the Biden administration created more path-
ways for non-citizens seeking humanitarian protection and remedied the worst
excesses of the first Trump administration, they were stymied by litigation and
congressional gridlock. Rather than directly challenging the xenophobic poli-
tics underlying these efforts,'®® Biden succumbed to restrictionist policies that
have created a highly unstable foundation for the next four years. It remains to
be seen what will become of the U.S. asylum system under the second Trump
administration, the first year of which has demonstrated an utter disregard for
the international and domestic law of asylum. '8’
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