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Introduction

Political corruption is a pervasive and complicated problem. Generally,
corruption is defined as the abuse of power, public office, or entrusted author-
ity for private gain.! Though corruption is an obvious issue in developing na-
tions, such as Somalia, Venezuela, and Syria, it is also a persistent and growing
problem in the European Union (EU).? This is particularly alarming because
EU membership is conditional, meaning that its member states must meet and
maintain certain democratic standards.> However, even with conditional mem-
bership and supranational governmental oversight, many EU member states
experience democratic backsliding and deteriorating corruption controls.*

Corruption breeds economic inefficiency, authoritarianism, and public
distrust or dissatisfaction with the government. Corruption has negative em-
pirical effects, such as reduced foreign direct investment, decreased economic
growth, distorted competition, and curbed innovation.> Corruption also has a
positive relationship with organized crime, shadow economies, and decreases
in tax revenue in relation to GDP® On a broad scale, corruption is linked to de-
creased competition and low involvement in international trade, both of which
are indicative of poor economic health.”

Despite an explicit commitment to effective corruption controls in its
foundational documents, the EU and many of its member states struggle
to uphold key principles of good governance.® For example, Greece and
Italy have high rates of corruption, leading to rising support for populism
and anti-EU public sentiment.® In Bulgaria, corruption is often the top issue

1. Alina Mungui-Pippidi, The Good, the Bad, and the Ugly: Controlling Corruption in the
European Union 4 (European Rsch. Ctr. For Anti-corruption and State-building, Working
Paper No. 35, 2013).

2. Transparency Intl, Corruption Perceptions Index, TRANSPARENCY INT'L (2024), https://
www.transparency.org/en/cpi/2024 [https://perma.cc/N4XM-X7BD].

3. See Consolidated Version of the Treaty on European Union, art. 49, July 7, 2016 O.].
(C202) 43.

4. See generally Mert Kartal, Accounting for the Bad Apples: The EU% Impact onNnational
Corruption Before and After Accession, 21 J. Eur. Pus. PoL'y 941 (2014).

5. Jorge Farinha & Oscar Lopez-de-Foronda, The Impact of Corruption on Investment and
Financing in the European Union: New Insights, 30 Eur. J. oF FiN. 339, 339-40(2024).

6. Dominik H. EnsTE & CHRISTINA HELDMAN, CAUSES AND CONSEQUENCES OF CORRUPTION— AN
OverviEw OF EmpiricaL ResuLts 33-34 (Cologne Inst. for Econ. Rsch., 2017).

7. Id. at 14-15.

8. Kartal, supra note 4, at 944.

9. Mert Kartal, The Uunintended) Consequences of Ineffective Corruption Control on
Populism in Europe, 48 W. Eur. PoL. 1428, 1437-38(2025).
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of voter concern.!® Consequently, Bulgarian populist parties gained public
support by campaigning on anti-corruption platforms and promising to fix
the rampant corruption that their opposition and the EU failed to address.!!
Likewise, in Cyprus, new populist party ELAM presented itself as a novel
political group capable of fixing the corruption and economic crises that
plagued traditional parties.!? Because decreased corruption control is linked
to increased voter support for populist parties, “enhancing corruption con-
trol is crucial to rebuilding public trust in democratic institutions at both
national and European levels.”!3> Moreover, EU member states in Central
and Eastern Europe generally demonstrate improved corruption controls
pre-accession, but many experience backsliding post-accession as the EU’s
political leverage declines.'*

Newsworthy corruption scandals are on the rise, even in member states
with historically low levels of corruption. Corruption scandals in member
states with traditionally strong corruption controls are particularly worrisome
for the future of the rule of law in the EU because they indicate a deep-rooted
and growing problem. Austria joined the EU in 1995 and was a consistent
high-achiever in corruption controls for over a decade; however, in recent
years, Austria has seen significant backsliding in its corruption controls and
rule of law."

For example, in 2020, former Austrian finance minister Karl Heinz-
Grasser was sentenced to eight years in prison for embezzlement, receiving
bribes, and falsification of evidence.!'® Grasser passed information regarding
bids during a scheme to privatize 60,000 publicly-owned apartments, result-
ing in kickbacks of over €9 million.!” The court found that the winning bid-
der’s success “was achieved through bribery and was only possible because of
[Grassers] intentional abuse of authority.”'® Grasser’s sentence is one of the
longest ever given to a high-profile political actor in Austria, and his guilty
verdict was upheld by the Austrian Supreme Court in 2025.!° Austria, for-
merly a prime example of good governance, now faces rapidly growing public
dissatisfaction with both the function of its democracy and the prevalence of
corruption scandals.?®

10. EuropeaN CENTER FOR PopuLism STUDIES, 2024 EP ELECTIONS UNDER THE SHADOW OF RISING
PoruLism 80 (Gilles Ivaldi & Emilia Zankina eds., 2024).

11. Id. at 76-77.

12. Id. at 108.

13. Kartal, supra note 9, at 1449.

14. Kartal, supra note 4, at 953.

15. Transparency Intl, Corruption Perception Index: Austria, TRANSPARENCY INT'L. (Mar.
2024), https://www.transparency.org/en/countries/austria [https://perma.cc/TSU4-ZPW8].

16. Austria: Former Finance Minister Grasser Jailed for Corruption, BBC (Dec, 4, 2020),
https://www.bbc.com/news/world-europe-55195397 [https://perma.cc/HZK3-58R8].

17. Id.

18. Id.

19. Former Austrian Finance Minister Grasser Handed Four-Year Prison Term, REUTERS
(Mar. 25 2025), https://www.reuters.com/world/europe/former-austrian-finance-minister-
grasser-handed-four-year-prison-term-2025-03-25/ [https://perma.cc/SDZ5-HPW5].

20. Katrin Praprotnik, Austria: Political Developments and Data in 2022 62 Eur. J. PoL.
Dara Y.B. 30, 30-31 (2023).
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A. Research Question and Roadmap

There are many complex, country-specific reasons for public corruption
in the EU. My goal in this Note therefore is not to discuss what causes corrup-
tion, as the answer varies drastically across different member states. Rather,
this Note will explore the extent to which there is harmony, or a lack thereof,
within the EU about what constitutes corruption, and whether the EU’s most
recent tool for fighting corruption, its 2023 Directive, will be effective in har-
monizing corruption definitions. The Directive establishes minimum defini-
tions and sanctions for corruption offenses to “effectively prevent and combat
corruption. . . by means of criminal law.”?!

This Note will contribute to the existing scholarship through an exam-
ination of member states’ domestic legal definitions for bribery and other cor-
ruption offenses with reference to the European Commission’s anti-corruption
Directive. Effective corruption control is essential for good governance and
economic prosperity; however, true corruption control first requires a common
understanding of what constitutes corruption. This idea is clear from a logical
perspective, but is also evident from the EU’s current approach to corruption
control, the 2023 Directive, which seeks to harmonize the definitions of cor-
ruption offenses across member states. Notably, the EU can only take action
if the “objectives of the proposed action cannot be sufficiently achieved by
Member States in the framework of their national legal systems.”?? The EU
therefore knows that it suffers from a lack of cohesion with respect to cor-
ruption definitions across member states and believes that its objective, im-
proved corruption control, can only be achieved by EU legislation, rather than
by countries acting alone. Currently, the EU is trying to solve the growing
problem of corruption with the 2023 Directive’s standardized definitions for
corruption offenses. This Note will answer the following question: will the
2023 Directive’s proposed standard legal definitions for bribery and other of-
fenses effectively fight corruption in the EU?

To answer this question, I will first assess the domestic legal definitions
of corruption offenses in member states and review their compatibility with
one another and with EU law through comparative analyses. I will focus on
two member states from each of the following categories: role models (consis-
tently high corruption control), achievers (increased corruption control over
time), underperformers (consistently low corruption control), and backslid-
ers (decreased corruption control over time). In particular, I will highlight
bribery, which is central to both current EU anti-corruption legislation and
to many member states’ domestic anti-corruption legal framework. Of the six
corruption offenses addressed in the Directive, bribery is the only one currently

21. Proposal for a Directive of the European Parliament and of the Council on Combating
Corruption, Replacing Council Framework Decision 2003/568/JHA and the Convention on
the Fight Against Corruption Involving Officials of the European Communities or Officials
of Member States of the European Union and Amending Directive (EU) 2017/1371 of the
European Parliament and of the Council, at 21, 30, COM (2023), 234 final (May 3, 2023)
[hereinafter “Commission”].

22. PATRYCJA SZAREK-MASON, THE EUROPEAN UNION’S FIGHT AGAINST CORRUPTION 47 (CAMBRIDGE
Univ. Press, 2010).
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criminalized in all surveyed member states, making it a prime candidate for in-
depth comparative analysis.

However, with its 2023 Directive, the EU also wants to expand its scope
of corruption offenses to cover other offenses, such as misappropriation, trad-
ing in influence, abuse of functions, obstruction of justice, and illicit enrich-
ment.??> Therefore, in addition to the more detailed analysis of legal definitions
of bribery, I will also determine whether each surveyed member state defines
and criminalizes the same additional corruption offenses as the 2023 Directive.
Finally, I will conclude with an analysis of how the inconsistencies between
the 2023 Directive and countries’ domestic definitions will affect prosecutors’
ability to fight corruption, as well as the repercussions for the efficacy of the
Directive. Even if the EU wishes to combat corruption with the Directive’s
universal minimum definitions for offenses, if the EU’s proposed definitions are
narrower or weaker than the existing domestic definitions, then the Directive
will fail to achieve its stated goal and will not help the EU or national prosecu-
tors in the fight against corruption.

I. Current EU Anti-Corruption Framework

In the acquis communautaire, the body of EU law that member states must
adopt before accession, the EU states that it seeks to promote the “preven-
tion and deterrence of corruption.”?* However, the EU offers little in terms of
explicit guidance for member states on the definitions of corruption offenses
or the fight against corruption. The 1997 Convention on the Fight Against
Corruption Involving Officials of the European Communities or Officials of
Member States offers a limited definition of corruption.?> The Convention de-
fines “passive corruption” as “the deliberate action of an official, who, directly
or through an intermediary, requests or receives advantages of any kind what-
soever, for himself or for a third party, or accepts a promise of such an advan-
tage, to act or refrain from acting in accordance with his duty or in the exercise
of his functions in breach of his official duties.”?® Similarly, “active corruption”
is “the deliberate action of whosoever promises or gives, directly or through
an intermediary, an advantage of any kind whatsoever to an official for himself
or for a third party for him to act or refrain from acting in accordance with
his duty or in the exercise of his functions in breach of his official duties.”?’
The Convention required member states to “take the necessary measures” to
criminalize passive and active corruption and to ensure that corruption was
“punishable by effective, proportionate, and dissuasive criminal penalties.”?8
However, the Convention does not define any other corruption offenses, such

23. Commission, supra note 21, at 6.

24. Kartal, supra note 4, at 944.

25. Convention drawn up on the basis of Article K.3 (2) (c) of the Treaty on European Union
on the fight against corruption involving officials of the European Communities or officials of
Member States of the European Union, 1997 (OJ.) (C195) (EU)

26. Id.

27. Id.

28. Id.
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as misappropriation or abuse of functions, and its narrow definition certainly
does not encompass the wide range of corrupt activity occurring across the EU.
Moreover, the Convention lacked a cohesive enforcement plan, instead dele-
gating responsibility for the criminal prosecution of corruption to domestic
authorities.”® Consequently, the current type and severity of punishment for
corruption offenses varies widely between member states.

The Treaty of Amsterdam, which entered into force in 1999, explicitly
recognized the fight against corruption as one of the EU’ objectives and intro-
duced common positions and framework decisions to supplement the existing
ineffective anti-corruption mechanisms.>® In contrast to conventions, frame-
work decisions have deadlines for implementation and monitoring mecha-
nisms.3! Additionally, although they require the implementation of changes
for national legislation, framework decisions do not have to be approved or
ratified at the national level.3?

Throughout the 2000s and 2010s, the EU addressed corruption through
various communications, introduced initiatives to fight corruption and finan-
cial crimes, and established entities to prosecute financial crimes and increase
coordination among member states.>*> The EU’% goal of harmonizing, or ap-
proximating, domestic definitions of corruption offenses was stated in the
Vienna Action Plan, the Tampere European Council, the EU Strategy for the
Beginning of the New Millennium, the Treaty of Lisbon and a 2003 Framework
Decision that aimed to approximate private sector corruption.>*

In 2020, the European Commission established the Rule of Law Report,
which is released annually to “monitor significant developments. . . relating
to the rule of law in Member States. It covers four pillars: the justice system,
the anti-corruption framework, media pluralism, and other institutional issues
related to checks and balances.”®® The Rule of Law Reports are an important
step in the fight against corruption because they put institutional pressure on
member states to address corruption and good governance, but they lack the
much-needed force of a cohesive body of anti-corruption law.

II. Proposed Anti-Corruption Directive

Despite previous plans to harmonize corruption offenses, the EU still
lacks a coherent or effective strategy to fight public corruption in its member
states, instead adopting an ad hoc approach that is only effective when national
governments are willing to cooperate.® The EU’s poor approach to corruption

29. Seeid.

30. SzaREK-MASON, supra note 22, at 58-59.

31. Id. at 60.

32. Id.

33. See ArLina MuNGIU-Pippipl, EUROPE'S BURDEN: PROMOTING GOOD GOVERNANCE ACROSS
BORDERS 68—73 (2014).

34. SzAREK-MASON, supra note 22, at 61-62.

35. Annual Rule of Law Cycle, Eur.Comm'N, https://commission.europa.eu/strategy-and-
policy/policies/justice-and-fundamental-rights/upholding-rule-law/rule-law/annual-rule-
law-cycle_en [https://perma.cc/H355-EWV8] (last visited Mar. 18, 2026).

36. Kartal, supra note 9, at 1437; SzaREK-MASON, supra note 22, at 62.
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controls has “inadvertently amplifie[d] an anti-EU sentiment across Europe.”3’

Only recently did the EU take concrete steps to fight corruption, and even now,
it continues to use methods that are proven ineffective, and to shift blame to
the member states and their citizens.®

However, the European Commission’s 2023 Directive aimed to strengthen
the EU’s legal anti-corruption framework, stating that further EU action is nec-
essary to “[approximate] criminal law of Member States, [contribute] to ensur-
ing a common playing field between Member States, as well as coordination
and common standards.”® The Directive briefly outlines the corruption of-
fenses criminalized by member states (e.g., bribery in the public sector, bribery
in the private sector, embezzlement, abuse of functions, illicit enrichment), but
it also notes that “definitions have many variations, in particular when looking
at embezzlement or abuse of functions. It can certainly not be concluded that
Member States cover the full scope of corruption offenses as defined in the
[United Nations Convention Against Corruption].”*® The Directive establishes
minimum rules for the definitions of criminal corruption-related offenses and
sanctions, but it does not provide any details as to whether its definitions are
compatible with each member state’s preexisting legal definitions of corrup-
tion.*! It also fails to set forth any concrete solutions or targeted anticorruption
strategies. Moreover, the Directive has not actually been implemented. Once
it is finalized and implemented, it will likely take several years to determine
whether it will be effective and whether it will actually strengthen the mem-
ber states’ domestic anticorruption legislation. Even so, the Directive and its
harmonized definitions are the EU’s most current mechanisms for corruption
control, so it is important to know whether its legal definitions for bribery and
other offenses will help or hinder the fight against corruption.

III. Directive Definition Compared to Domestic Definitions

This section will discuss the domestic definitions of bribery in eight EU
member states: Austria, Denmark, France, Ireland, Germany, Greece, Poland,
and Romania. This section is divided into four subsections, each discussing
two member states: role models (Denmark and Germany), achievers (France
and Ireland), underperformers (Poland and Romania), and backsliders (Austria
and Greece). I will discuss the definition of bribery in each member state,
highlighting important features of each definition, the definitions’ practical im-
plications for corruption control, and each definition’s compatibility with the
definitions of bribery from the EUs 2023 Directive. Where the Directive is
narrower or weaker than the member state’s existing definition for bribery, the
EU’s forced harmonization will not be effective in combatting or prosecuting
corruption.

37. Kartal, supra note 9, at1436-37.

38. Id. at 1438-14309.

39. Commission, supra note 21, at 2.

40. Id. at 12.

41. See id. Interestingly, although the Directive discusses a lack of consistency in domestic
definitions of embezzlement, it does not include a standardized definition for embezzlement.
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The full table summarizing the elements in each member state’s brib-
ery definition, as well as the definitions from the 1997 Convention and 2023
Directive, are found in Appendix A. This table clearly shows which elements
are present in each surveyed member state, as well as their compatibility with
the Directive.

A. Key Elements of Bribery Definitions

My statutory analysis of the legal definitions of bribery from the eight sur-
veyed member states, the 2023 Directive, and the 1997 Convention revealed
nine key elements that were either present or absent in each definition.*?

1. Passive and Active Bribery

First, all definitions, including the Directive, included both passive and
active bribery. This means that the person who offers the bribe is guilty of
active bribery, and the person who accepts the bribe is guilty of passive bribery.

2. Specific Acts

The next element is a requirement for a specific, isolated act or omission.
This means that the official must take, or fail to take, a single, identifiable ac-
tion. Generally, if a definition of bribery requires a specific act, it uses phrases
like “any act,” and if a definition does not require a specific act, it uses phrases
like “acting in accordance.” A specific act requirement narrows the definition
because it means that an official or a private citizen offering a bribe cannot be
prosecuted for a general pattern of favorable treatment.

The 2023 Directive does not require a specific act or omission.”® This
expands the definition of some member states, as prosecutors following the
Directive’s definition do not have to pinpoint a single corrupt action, but in-
stead may prosecute based on more general favorable treatment or a series of
actions that, when viewed together, constitute bribery. The absence of a spe-
cific act requirement means that prosecutors can combine acts or omissions
that alone may not constitute bribery, but together fulfill the requirements.

3. Indirect Bribes

Some definitions include both indirect bribes and direct bribes. The 2023
Directive does include indirect bribes, which means than a private citizen who
gives a bribe through an intermediary (e.g., plans the bribe but does not tech-
nically offer it to the public official), will also be guilty of active bribery.**
Similarly, a public official who has someone else accept a bribe on their behalf

42. Notably, the definition for bribery in the 1997 Convention and the 2023 Directive
contain all the same elements and are, in practice, identical. The EU’s newest mechanism
to fight corruption does not build on its previous framework, which, as discussed, was
highly ineffective. Because they contain the same elements, for the purposes of this section,
references to the 2023 Directive also refer to the 1997 Convention.

43. See Commission, supra note 21, at 33.

44, Id.



2026 Disparate Domestic Definitions 519

will also likely be guilty. Member states that do not explicitly include indirect
bribes will have a more difficult time prosecuting actors who give or receive
bribes through intermediaries, as the defendants will argue that they did not
personally accept or offer a bribe, and therefore fall outside the scope of the
legal definition. Failure to include indirect bribes may lead to the acquittal of
higher-ups in bribery schemes, because they may orchestrate the plan but are
unlikely to offer or accept the bribes themselves.

4. Acts or Omissions Outside the Scope of the Official’s Duties

Almost all surveyed bribery definitions, including the 2023 Directive’s,
encompass acts or omissions outside the scope of the official’s duties.* This
means that if an official performs an act or omission that violates or falls out-
side the scope of his legal duties in exchange for a bribe, he is guilty of passive
bribery. Denmark is the only member state that does not encompass acts per-
formed for a bribe that fall outside the scope of an official’s duties.

5. Lawful Acts within the Scope of the Official’s Duties

Conversely, most definitions, including the 2023 Directive’s definition,
include acts that are otherwise lawful, but become unlawful when performed
for a bribe.*® This means that an official who acts in accordance with his du-
ties, but does so in exchange for a bribe, will still be guilty of passive bribery.
Germany is the only member state that does not include otherwise lawful acts
in its definition. To be guilty of bribery, German officials must violate their
duties by more than just accepting a bribe; the act in question must already fall
outside the scope of their duties.

6. Intent

A particularly important element is the intent requirement. In most sur-
veyed countries, bribery does not require intent. This means that a prosecu-
tor does not have to find that the defendant purposefully or knowingly acted
wrongfully or in violation of the law; the mere act of giving or accepting the
bribe is sufficient for conviction. However, the EU’s Directive adds an intent
requirement to bribery (and all other corruption offenses), meaning that de-
fendants may now offer a failure of proof defense if the government does not
demonstrate that they intentionally gave or accepted a bribe.*” For example,
a defendant could successfully argue that he is not guilty of bribery because
he did not know that accepting concert tickets in exchange for voting a cer-
tain way constituted accepting a bribe. Of the surveyed member states, only
Austria shares the EU’s proposed intent requirement.*8

45. Seeid.

46. Seeid.

47. Seeid. at 33-35.

48. SeeLaura Viechtbauer & Bernd Wiesinger, Bribery & Corruption Laws and Regulations
2026 — Austria, GrosaL LecaL InsiGuts (Dec. 18, 2025), https:/www.globallegalinsights.
com/practice-areas/bribery-and-corruption-laws-and-regulations/austria/ [https:/perma.
cc/4NSM-L46P]; DLA Piper, Austria — Global Bribery Offenses Guide (Nov. 3, 2025), https://www.
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7. Incentives for Future Acts or Omissions

All definitions of bribery, including the 2023 Directive’s definition,
encompass bribes given for future acts or omissions.

8. Rewards for Past Acts or Omissions

However, many definitions, including the 2023 Directive’s definition of
bribery, do not cover rewards given for past acts or omissions. Many bribery
definitions are forward-looking and therefore do not encompass officials who
accept bribes for something they have already done or failed to do. In the
United States, the law distinguishes between bribes (forward-looking) and ille-
gal gratuities (backward-looking), criminalizing both.* However, some mem-
ber states cover both incentives for future acts/omissions and rewards for past
acts/omissions in the same offense.

9. Benefit from Bribe

The final element is whether the public official must benefit from the
bribe. In most cases, including the 2023 Directive’s definition, the official must
receive some gift or benefit, monetary or otherwise, to be guilty of bribery.*
However, in a few countries, there must be consideration, but not necessarily
an advantage. This means that a private citizen can offer anything, even if it
does not benefit the official, and be guilty of passive bribery.

B. Role Models

The first category, role models, includes member states who “have con-
sistently outperformed others in controlling corruption.”® These countries
generally have low levels of corruption coupled with strong civil rights, low
crime rates, and effective constraints on government power (e.g., judicial inde-
pendence).>> The two member states analyzed below, Denmark and Germany,
both rank exceptionally high on the World Justice Project’s Rule of Law Index
(scoring first and sixth, respectively), largely due to their strong corruption
controls.”

dlapiper.com/en-at/insights/publications/2019/09/global-bribery-offenses-guide/Austria
[https://perma.cc/P5DB-D4UY].

49. See 18 U.S.C. 8201 (2018).

50. See Commission, supra note 21, at 33.

51. Mert Kartal, PRoMOTING INTEGRITY: THE EU’s ApPrROACH TO CORRUPTION CONTROL 3 (2025)
(unpublished manuscript).

52. Overall Index Score — Denmark, WorLD JusTiCE Project (2025), https:/
worldjusticeproject.org/rule-of-law-index/factors/2025/Denmark/ [https://perma.cc/
4JUN-MYYT].

53. Overall Index Score — Germany, WoRLD JusTICE ProjecT (2025), https:/
worldjusticeproject.org/rule-of-law-index/factors/2025/Germany/ [https://perma.cc/
2TER-25H4].
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1. Denmark

Danish anti-corruption law distinguishes between active bribery (giving
a bribe) and passive bribery (accepting a bribe).’* Active bribery is defined
as unlawfully promising, providing, or offering a gift or other advantage to a
person serving in a Danish, foreign, or international public office to induce
them to act or refrain from acting in their official duties.>® Active and passive
bribery include both acts and omissions occurring in the exercise of an official’s
course of duties.>® The definition for active bribery only includes bribes given
for future acts, not rewards given for past acts; however, passive bribery en-
compasses the unlawful receipt, demand, or acceptance of a gift or advantage,
implicitly including rewards for past acts.>” Therefore, Danish law criminalizes
more passive bribes than active bribes, focusing more on the public officials
who accept unlawful advantages. Many other member states criminalize active
and passive bribery equally, meaning that both giving a reward for a past act
and accepting a reward for a past act are crimes. However, the Danish defi-
nition of bribery does not require the exchange of an advantage for a specific
act, as many member states do. Because a bribe does not have to be linked to
a single, isolated act, Danish law encompasses broad patterns of more general
activity or favorable treatment given in exchange for a gift or advantage.

Like the Directive, Denmark criminalizes both active and passive bribery,
does not require a specific act, does not encompass rewards for past acts, and
requires the public official to benefit from the exchange. Denmark expands the
definition of bribery from the Directive, as it does not require defendants to act
with intent, meaning that public officials and private citizens or entities cannot
claim ignorance or innocent intentions as a defense to bribery. However, the
Danish definition of bribery is narrower than the Convention’s because the
Danish definition of bribery includes only acts within the scope of the official’s
duties, whereas the Convention criminalizes bribery for acts and omissions
both within and contrary to an official’s duties. Denmark is the only member
state that does not criminalize acts or omissions done in exchange for a bribe
that fall outside a public official’s designated duties.

2. Germany

Like Danish law, German law distinguishes between active and passive
bribery, requires that the public official benefit from the transaction, and does
not require a specific act. However, unlike Denmark, Germany criminalizes
both the gift and receipt of rewards for past actions.’® Like Denmark, Germany

54. Simon Evers Hjelmborg et al., Anti-Corruption 2026, CHAMBERS AND PARTNERs (Dec. 4,
2025), https://practiceguides.chambers.com/practice-guides/anti-corruption-2026/Denmark
[https://perma.cc/D77M-K6B4]; DLA Piper, Denmark — Global Bribery Offenses Guide
(Nov. 3, 2025), https://www.dlapiper.com/en-us/insights/publications/2019/09/global-bribery-
offenses-guide/denmark [https://perma.cc/3U8Y-6KNW].

55. Id.

56. Id.

57. Id.

58. Daniel Zapf & Joline Kuhn, Bribery & Corruption Laws and Regulations
2026 — Germany, GLoBAL LEGAL INsiGHTs (Dec. 18, 2025), https://www.globallegalinsights.
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does not include indirect bribes, meaning that a public official or private citi-
zen could escape liability by acting through a third-party.>

As long as his or her superior approves, a public official does not violate
German law for accepting a benefit or advantage for the lawful exercise of his
duties.®® This is unique among the surveyed member states; almost all mem-
ber states criminalize accepting or offering a bribe for acts or omissions per-
formed in accordance with an official’s duties, whether or not they are lawful.
Therefore, the German definition of bribery does not include general favorable
treatment, accelerating or delaying an action, or even omitting an action, as
long as the treatment, action, or omission does not violate the law. Under this
more lenient standard, an official may accept a reward for voting in favor of
a company’s interest, provided that his principal approves of the transaction.
Only those acts or omissions that already violate the official's duties will be
punished.

Germany aligns with the Directive because it criminalizes both passive
and active bribery, criminalizes acts done for a bribe that are outside the offi-
cial’s duties, and requires that the official benefit from the exchange. However,
Germany deviates significantly from the Directive in its overt acceptance of an
official who accepts an advantage for otherwise lawful actions within the scope
of his responsibilities. Germany also differs from the Directive because it does
not require intent, but it does criminalize granting rewards for past actions.

C. Achievers

The second category of member states are the achievers, which are coun-
tries that have consistently improved or maintained their corruption controls
through the years.®! Though the achievers have done fairly well, there is still
room for further progress in the fight against corruption.®? The achievers dis-
cussed below, France and Ireland, rank twenty-first and fifteenth, respectively,
on the World Justice Project’s Absence of Corruption Index.®® France and
Ireland have effective constraints on government power and decent protection
for fundamental rights, but they do not demonstrate the same top-tier good
governance as the role models.%*

com/practice-areas/bribery-and-corruption-laws-and-regulations/germany/ [https://
perma.cc/Q9SA-FT3G]; Andreas Lohner & Nicolai Behr, Anti-Corruption in Germany, GLOBAL
CompLIANCE NEws, https://www.globalcompliancenews.com/anti-corruption/handbook/
anti-corruption-in-germany/ [https://perma.cc/WF43-GGKB]; Willkie Compliance, Public
Sector Corruption, WILLKIE FARR & GaALLAGHER LLP, https://complianceconcourse.willkie.
com/resources/public-sector-corruption/ [https:/perma.cc/C3QE-Q729](last visited
Mar. 18, 2026).

59. Seeid.

60. Lohner & Behr, supra note 58.

61. Kartal, supra note 51, at 3.

62. Id

63. Overall Index Score — France, WorLD JusTICE ProjecT (2025), https:/worldjusticeproject.
org/rule-of-law-index/factors/2025/France/ [https://perma.cc/2WZL-MGRJ]; Overall Index
Score — Ireland, WorLD JusTicE ProjecT (2025), https://worldjusticeproject.org/rule-of-law-
index/factors/2025/Ireland/ [https://perma.cc/6BGN-Z43Q].

64. Seeid.



2026 Disparate Domestic Definitions 523

1. France

France defines bribery as offering (directly or indirectly) any gift, present,
or other advantage to induce a public official to perform or omit (or to reward
a public official for already having performed or omitted) any act within or fa-
cilitated by their position.®> Though the French definition for bribery requires
a specific act, the French anti-corruption legislation also notes that bribery
implies the improper use of authority associated with one’s position, expand-
ing the scope of activity beyond isolated acts.®® France also criminalizes both
passive and active bribery. The French definition of bribery explicitly includes
indirect bribes, meaning that public officials or private citizens offering bribes
cannot escape liability by acting through an intermediary.®” French public of-
ficials are criminally liable for passive bribery if they accept an offer, gift, or
advantage for performing their duties, even if those duties are otherwise lawful
and within the scope of their powers.®® Because the French definition of brib-
ery includes offers, promises, gifts, and advantages, the French official does not
even have to benefit from the transaction to be guilty of bribery. This means
that evidence of a mere consideration will suffice for a bribe, even if the official
does not receive an advantage.

The French definition of bribery is similar to the Directive’s in that they
both criminalize both passive and active bribery, explicitly include indirect
bribes, and encompass actions or omissions both in accordance with and con-
trary to an official’s duties. However, like most other member states, the French
definition of bribery does not have an intent requirement. Unlike the Directive,
France requires a specific, isolated act or omission, narrowing the scope of activ-
ity encompassed by bribery. However, France expands the definition of bribery
by criminalizing both rewards for past acts and transactions in which the public
official does not necessarily benefit.

2. Ireland

Ireland does not define bribery; rather, Irish law defines “corruption” in
terms comparable with other member states’ definitions of bribery.® First,
Ireland defines corruptly as “acting with an improper purpose personally or by
influencing another person, whether by. . . making a false or misleading state-
ment. . . withholding, concealing, altering, or destroying a document or other
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information, or by other means.””® Then, like France and most other member
states, Ireland distinguishes between active and passive activity, criminalizing
both forms of corruption. The Irish definition of corruption includes gifts,
consideration, and advantages given as either as an inducement or a reward,
encompassing both past and future acts.”! The inclusion of consideration is
rare among member states; most require a gift or an advantage, meaning that
the public official must benefit from the bribe. However, in Ireland, the defi-
nition of corruption includes mere consideration, or the exchange or promise
of one thing for another, without the additional requirement that the official
benefit from the transaction. This encompasses a broader range of activities,
since the exchange does not need to make the official better off in any way.
Moreover, the Irish definition for corruption includes all acts done in relation
to the public official’s office.”> Therefore, under Irish law, an official could be
prosecuted for accepting a gift or advantage for an act outside the scope of his
duties, as long as it is at least related to his position. However, like France,
Ireland requires that the gift, consideration, or advantage be given in exchange
for “an act,” rather than for general favorable treatment or exercise of influ-
ence. The Irish definition of bribery does not distinguish between direct or
indirect bribery, instead only referring to the “person who corruptly requests/
offers, or corruptly gives or agrees to give/accept, a gift, consideration, or ad-
vantage.””> Therefore, under Irish law, a defendant who uses an intermediary
to give or accept a bribe likely would not be guilty.

Both Irish anti-corruption law and the 2023 Directive criminalize ac-
tive and passive bribery, require a specific act, criminalize indirect bribes, and
include acts or omissions both within and outside the scope of the official’s
duties. Ireland also expands the Convention’s definition of bribery by not re-
quiring intent, criminalizing rewards given for past acts or omissions, and not
requiring the public official to benefit from the transaction.

D. Underperformers

The third group is composed of the underperformers, member states who
have shown little to no progress in corruption control over the last few de-
cades.” These member states, including Poland and Romania, struggle with
good governance and therefore have higher levels of corruption and dimin-
ished fundamental and civil rights.”” Systemic institutional corruption limits
both Poland and Romania’s efforts to strengthen the rule of law and combat
corruption.’®
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1. Poland

Poland distinguishes between active and passive bribery, encompassing
both the private citizen or entity who offers a bribe and the public official who
accepts it.”7 The Polish definition includes bribes given as inducement and
bribes given as rewards, covering both past and future acts.”® The actions must
be associated with or related to the official’s role, but they do not need to be
included in the official’s duties, as they do in Denmark or Germany. Polish law
does not stipulate whether indirect bribes or transactions conducted through
an intermediary are included in the definition of bribery.” Active bribery is
defined as “providing a public official with a financial or personal benefit” in
exchange for an act or omission, and it is unclear whether individuals or en-
tities who act through an intermediary are included in this definition.®° The
definition for passive bribery is clearer; it only encompasses a “public official
who accepts or demands a financial or personal benefit,” meaning that if a
public official acted through a third party, he would likely not be included un-
der the definition for active bribery8' Poland does require a benefit, meaning
that an exchange that did not benefit a public official would not constitute a
bribe.®? Like most member states, the Polish definition for bribery requires the
exchange of a benefit for a specific act or omission, meaning that the prosecu-
tor must link the bribe to an isolated action.®?

Poland aligns with the 2023 Convention in several key ways: both
criminalize active and passive corruption, require a specific act, include
acts or omissions in and outside the official’s scope of duties, and require
the official to benefit from the exchange. Additionally, Poland criminalizes
rewards for past acts and omissions and does not require intent, expanding
the Convention’s scope of bribery. However, Poland does not include indi-
rect bribes, meaning that an actor could potentially escape liability by acting
through an intermediary.

2. Romania

Romania’s definition of bribery is more expansive than most other sur-
veyed member states because in addition to acts and omissions, Romania ex-
plicitly includes accelerating or delaying the performance of an action either
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associated with or contrary to a public official’s duties.®* This means that a
public official can be punished for accepting a benefit to speed up the per-
formance of a lawful action, within the scope of his duties, that he already
intended to perform. Consequently, favorable treatment, rather than just dis-
tinct acts or omissions effectuated for the sole purpose of receiving a bribe, are
included under Romania’s bribery definitions. Like most other member states,
the Romanian definition for bribery distinguishes between passive and active
bribery.®> Romania’s definition also encompasses both direct and indirect brib-
ery, so public officials and private citizens and entities who act through third-
party intermediaries will still be guilty of bribery.8 It is likely that rewards for
past acts, in addition to promises for future acts, are also encompassed under
the definitions for passive and active bribery. Like most member states (but
unlike Ireland and France), Romania requires that the bribe make the official
better off in some way (“money or other benefits”), meaning an exchange that
does not benefit the official will not constitute bribery.®” Though Romania has
poor corruption control, its definitions for active and passive bribery have a
wider scope than almost all other surveyed member states.

Romania’s definition of bribery is also broader than the definition of
bribery in the Directive, as it includes rewards for past acts and omissions
and does not require intent. Like the Directive, Romania defines both active
and passive bribery, does not require a specific act or omission to be ex-
changed for an advantage, includes indirect bribes, encompasses acts outside
the scope of the official’s duties, and requires the official to benefit from the
exchange.

E. Backsliders

The fourth category of member states are the backsliders, member states
who have experienced significant declines in their corruption controls over
time.8 Many of the backsliders showed even further deterioration after their
accession to the EU, which is particularly concerning because candidates for
EU membership are supposed to meet baseline requirements for the rule of law
and democratic good governance. As mentioned above, Austria used to be a
role model for corruption controls, but a recent rise in corruption scandals led
to a deterioration in the rule of law and in Austria’s reputation for good gover-
nance. Although Greece was never a prime example of corruption control, it
experienced similar significant declines in corruption control through the last
few decades.
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1. Austria

Austria’s anti-corruption legislation is unique among the surveyed mem-
ber states in two ways. First, Austria is the only member state whose definition
of bribery requires intent.?* This means the person offering the bribe must
genuinely believe it is possible that they are offering or giving an advantage to
a public official in exchange for the performance or omission of an official act.
Lack of intent is therefore a defense to bribery, making it harder to prosecute
than in member states without an intent requirement.”® Second, Austria distin-
guishes between bribery and corruptibility, rather than between active and pas-
sive bribery. The definitions are similar to other member states’ definitions for
active and passive bribery, but the terms themselves are nonetheless different.
It is unclear whether the intent requirement extends to corruptibility (passive
bribery), or whether it is limited to bribery (active bribery). The Austrian defi-
nition of bribery/corruptibility includes rewards and incentives for both past
and future acts, as well as acts or omissions contrary to the official’s duties.”!
However, the act or omission must be specific, so offering a reward for general
favorable treatment without a discrete act would not fulfill the requirements for
bribery.®? Austria also does not distinguish between direct and indirect bribery,
so it is unclear whether bribes given through a third-party intermediary would
be included under the framework.”

Austria is the only surveyed member state that aligns with the Directive’s
intent requirement, at least for active bribery. Moreover, like the Directive,
Austria distinguishes between active and passive bribery (or corruptibility),
includes acts in and outside the scope of the official’s duties, and requires that
the official benefit from the exchange. Austria expands the scope of bribery by
including rewards for past acts, but narrows it by requiring a specific act and
not including indirect bribes.

2. Greece

Greece distinguishes between passive and active bribery, meaning that
both the private citizen or entity who offers the bribe and the public official who
accepts it are culpable.’* The Greek definition of bribery includes advantages
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given or promised for both past and future acts, as well as actions and omis-
sions in accordance with and against an official’s duties.”> However, the public
official must benefit or gain something from the transaction.”® Indirect bribes
are also included under the Greek legal framework.”” Like many member
states, Greek anti-bribery law requires the bribe to be exchanged for a specific
act or omission, rather than for mere favorable treatment, such as accelerating
or delaying an action.”®

Both the Greek definition of bribery and the Directive’s definition of brib-
ery criminalize active and passive corruption, include indirect bribes, require
an isolated act, include acts contrary to the official’s position, and require the
official to benefit from the exchange. However, Greece also prohibits giving
rewards for past acts or omissions and does not require intent.

IV. Bribery in the Directive: Strengths and Weaknesses

The Directive aims to combat corruption by harmonizing corruption of-
fenses across member states. However, where the Directive’s mandatory min-
imum standard definition aligns with the weakest definitions (in other words,
the lowest common denominators), rather than strengthening the definitions
for struggling member states, it fails to achieve its stated objective. A minimum
EU definition for bribery requiring less than the existing domestic definitions is
pointless, and certainly will not help prosecutors fight corruption.

A.  Strengths

Two main elements of the 2023 Directive will generally strengthen mem-
ber states’ definitions; the Directive doesn’t require an isolated act or omis-
sion and it includes indirect bribes.”® Five member states currently require
a specific act or omission, meaning that more generalized patterns of corrupt
behavior may not constitute bribery. Four member states do not include indi-
rect bribes in their definitions, meaning that individuals who act through third
parties may escape a guilty verdict.

In Greece, bribery requires proof of a specific act. This loophole, as well as
frequent acquittals of corruption defendants, may contribute to the staggering
90% of Greek citizens who believe that Greek society shows tolerance towards
corruption.1®
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For example, the Court of Appeals in Athens acquitted a Swiss banker on
corruption charges “in connection with an alleged bribery scheme involving
high-ranking officers. . . and intermediaries.”'®! This case highlighted the gaps
in Greece’s bribery definition that the Directive seeks to fill; it is more difficult
to prosecute defendants involved in broad schemes (rather than individual in-
stances of bribery). Acquittals like the one seen in Athens are also more com-
mon in countries where defendants can argue that they are innocent because
they acted through an intermediary. Prosecutors in member states that do not
include indirect bribes or require isolated acts are therefore less likely to be
able to capture the entire network involved in a bribery scheme, particularly
the higher-ups who may control the general operation but do not offer the
bribes or who cannot be traced to an individual transaction. The Directive’s
harmonized definition of bribery fills both gaps by explicitly including bribes
given or received through intermediaries and through its lack of a requirement
for an isolated act.

B. Weaknesses

Though the Directive has valuable strengths, they are outweighed by its
two major weaknesses: rewards for past acts or omissions (gratuities) are not
included and intent is required. First, seven of the eight surveyed member
states criminalize accepting rewards or gratuities in exchange for past acts or
omissions. However, the 2023 Directive criminalizes only accepting bribes to
“act or refrain from acting,” meaning that it does not encompass rewards or
kickbacks for given for prior acts or omissions. In most member states, the
adoption of the EU’s standardized definition would narrow the scope of bribery,
as prosecutors could no longer seek bribery convictions for people who offer or
accept rewards for past behavior.

The more concerning weakness is that the 2023 Directive requires bribery,
as well as all other enumerated corruption offenses, be committed intention-
ally. The first glaring issue with the EU’ intent requirement is that it is cur-
rently shared by only one other member state, Austria. Austria requires that
the perpetrator genuinely believe it is possible that he is offering an advantage
to the public official in exchange for the performance of an official act. The
other seven surveyed member states do not include a requisite mental state,
meaning that it does not matter if the perpetrator intends or genuinely be-
lieves that his bribe will result in the performance of an official act. If member
states added an mental state requirement like the Directive’, it would be more
difficult to prosecute corruption offenses. This is because, in addition to the
objective conduct elements of the crime, the government would also have to
prove that the defendant acted intentionally.

The consequences of an intent requirement have been on display in Austria,
where several high-profile corruption defendants were recently acquitted based on
their failure of proof defenses, where they, in part, argued the government failed
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to establish that they knew or intended, to partake in a bribe. In 2022, a Vienna
court acquitted former Vice Chancellor Heinz-Christian Strache on corruption
charges.!%? Strache’s party accepted cash donations from businessman Siegfried
Stieglitz, in exchange giving Stieglitz a position at Austria’s state-owned highway
management corporation, “which plans, finances, builds, maintains, and collects
tolls on the country’s freeways.”'%> However, Vice Chancellor Strache and Stieglitz
were acquitted because the Court could not conclusively prove that they was aware
of the bribery scheme, even though Strache’s party accepted the donations in ex-
change for Stieglitz’s new advantageous position. Although the conduct elements
of bribery were satisfied, Austria’s intent requirement prevented the Court from
holding either defendant accountable for their actions because the Court could not
prove that they intended to partake in a bribe.

The other issue with the EU’s intent requirement is that it does not define
the term “intentionally.” The only background offered for the term is, “This
Directive aims to [criminalize] corruption offenses when committed intention-
ally. Intent and knowledge may be inferred from objective and factual circum-
stances.”'%* Tt is therefore unclear whether the Directive’s corruption offenses
are general or specific-intent crimes. General intent crimes require “more than
amere voluntary act. At the very least, they require some basic knowledge — or
imputed knowledge — of the surrounding circumstances.”'®> For example, for
the general intent crime of being a felon in possession of a gun, the felon must
know that the thing he possesses is a gun, but not necessarily that his pos-
session is wrongful or unlawful.!% Specific-intent crimes require more than
knowledge of the surrounding circumstances; they usually require proof that
the “defendant intended to bring about the social harm at which the statute
is targeted.”'%” In other words, the broad distinction between general and
specific-intent offenses is the difference between someone who actively wants
to cause social harm and someone who “merely accepts the possibility of bring-
ing about social harm.”!%® Specific-intent crimes can also refer to offenses that
require proof that the defendant intends to do some further act.!®®

Under the Directive’s definition, bribery would be a general intent crime
if the government only had to prove that the defendant knew he was accept-
ing money or another advantage in exchange for an official act or omission.
Bribery would be a specific-intent crime if, for example, the government had
to meet the higher bar of proving the defendant knew he was accepting an
advantage for an official act or omission, and also knew that his actions were
in violation of anti-bribery laws targeting public sector corruption. However,
the Directive does not provide any guidance on whether corruption offenses,
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including bribery, are general or specific-intent crimes. Without further clar-
ification, the EU leaves the door open for defendants to argue that bribery
is a specific-intent crime, and therefore that the government must prove that
they knew their act was wrongful (e.g., furthering corruption) or that their act
furthered the social harm of corruption (e.g., violated the anti-bribery laws).
If member states modified their own definitions to match the Directive’s in-
tent requirement, their laws would be narrower and susceptible to the same
ambiguities.

A third, albeit less serious, flaw with the Directive’s bribery definition is
that it requires the official to benefit from the exchange.!'® Six of the eight
surveyed member states have the same provision, stipulating that for a public
official to be guilty of bribery, he must gain an advantage or personal benefit
from the transaction. However, Ireland and France require only that the official
receive something, a quid pro quo - not that he or she actually gain something
from the exchange. The French and Irish definitions, requiring mere consid-
eration instead of a benefit, would expand the scope of bribery and prevent
officials from arguing that they are not guilty of bribery because they did not
benefit from a transaction (e.g., they were merely receiving what was owed).
The Directive’s definition would be more effective if it required only a quid pro
quo, rather than an advantage.

Moreover, in December 2025, EU legislators agreed on a “watered down”
final version of the 2023 Directive’s original text.''! The biggest change from
the December 2025 negotiations is the removal of the explicit mention of
“abuse of office” crimes, which was replaced by a requirement that member
states criminalize “at least serious violations of the law in the performance of or
failure to perform an act by a public official in the exercise of his functions.”!1?
The abuse of office offense was removed due to strong opposition from Italy,
Germany, and the Netherlands.'!® The changes do not affect the bribery defi-
nition, but they include “much-reduced minimum penalties, many optional
clauses, and wording that leaves ample room for countries to forge their own
interpretations.”''* This assessment aligns with the weaknesses identified in
this section; a vague intent requirement and narrow provisions do little to ad-
vance the EU’s goal of harmonizing domestic definitions of bribery.

V. Other Offenses in the Directive
In addition to bribery, the 2023 Directive also proposed standardized defi-

nitions for misappropriation, trading in influence, abuse of functions, obstruc-
tion of justice, and enrichment from corruption offenses (illicit enrichment).!!>

110. See Commission, supra note 21, at 33.

111. Max Griera, EU Agrees Bare-Bones Anti-Corruption Law, Pouitico (Dec. 2, 2025),
https://www.politico.eu/article/eu-anti-corruption-law-negotiations-italy-giorgia-meloni/
[https://perma.cc/84PC-4F8L].

112. Id.

113. Id.

114. Id.

115. See Commission, supra note 21, at 33-35.
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Interestingly, the Directive does not mandate that member states criminalize
embezzlement. Bribery is the only offense currently covered by all eight sur-
veyed member states, although as discussed, these definitions vary greatly.
Misappropriation, trading in influence, and abuse of functions are criminalized
by all member states except for Germany.''® Obstruction of justice is not crim-
inalized in Ireland, and it is unclear whether it is criminalized in Poland. The
table noting which offenses are criminalized in the surveyed member states is
found in Appendix B.

A. Tllicit Enrichment

licit enrichment, or enrichment from corruption offenses, is not crimi-
nalized in Germany, Greece, and Romania. Notably, Greece is a backslider and
Romania is an underperformer, and both countries have high rates of perceived
corruption. The EU defines enrichment from corruption offenses as “the in-
tentional acquisition, possession or use by a public official of property that that
official knows is derived from the commission of [enumerated corruption of-
fenses].”117 Alternatively, illicit enrichment can be defined as “a significant in-
crease in the assets of a public official that he or she cannot reasonably explain
in relation to his or her lawful income.”!!8 The main idea of illicit enrichment
is that “any increase in property must have its legal basis.”*!? Illicit enrichment
criminalizes the behavior of those at the margins of corruption schemes who
seek to benefit without necessarily participating in the scheme itself, broaden-
ing the scope of anti-corruption legislation to encompass those who profit from
corrupt activities.

Member states that do not criminalize illicit enrichment may struggle to
prosecute defendants who benefit from the proceeds of corruption offenses,
but who cannot necessarily be linked to the offenses themselves. If direct evi-
dence of a suspicious asset’s origin is unavailable, illicit enrichment provisions
can expedite the confiscation and punishment proceedings.!?* Some scholars
argue that illicit enrichment provisions lower the bar for criminal liability to
the point that they risk infringing on the principles of due process and pro-
portionality.!?! For example, in its far-reaching illicit enrichment provision,
Lithuania criminalized “the unexplained enrichment of any person, including
enrichment without any links to criminal offenses.”'?? However, the Directive’s
definition is limited to public officials who know their property originated in

116. Explicit mentions of the abuse of function offense were removed from the Directive
during December 2025 negotiations due to opposition from several member states. See Max
Griera, EU Agrees Bare-Bones Anti-Corruption Law, Poritico (Dec. 2, 2025), https://www.
politico.eu/article/eu-anti-corruption-law-negotiations-italy-giorgia-meloni/ [https:/perma.
cc/84PC-4F8L].

117. See Commission, supra note 21, at 35.

118. Aleksandar Stevanovi¢ & Laura Maria Stanila, Illicit Enrichment as a Criminal Offense:
Possibility of Implementation in the National Criminal Legislations, INsT. AND PREVENTION OF FIN.
CriMEs 205, 208 (2021).

119. Id.

120. Skirmantas Bikelis, Confiscation Beyond the All-Crime Approach and the Proportionality
Principle — A Case of the Lithuanian Illicit Enrichment Offence Concept, 14 Laws 1-2 (2025).

121. See id. at 2; Stevanovi¢ & Stanila, supra note 118, at 207.

122. Bikelis, supra note 120, at 2.
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corrupt activities. Therefore, the EU’s narrow definition is unlikely to face ac-
cusations of disproportionality or violations of constitutional rights.!23

Member states that do not define enrichment from corruption offenses
will likely see more acquittals in corruption cases. For example, in 2022, the
Criminal Court of Appeal in Athens acquitted twenty defendants in a bribery
case regarding contracts for security systems for the 2004 Summer Olympics.!2*
The Court noted, “The illegal increase in the wealth of public servants did not
arise or was not proven.”!?> Greece’s lack of an adequate provision criminal-
izing illicit enrichment likely contributed to the acquittals; it was difficult for
the Court to find illegal enrichment from corruption offenses because such
enrichment is not explicitly criminalized.

Ilicit enrichment is the Directive’s most promising definition. Almost half
of the surveyed member states do not criminalize illicit enrichment, and its ad-
dition would likely strengthen corruption controls and enable the prosecution
to punish more of the corruption network. Moreover, the limited construction
of the offense will limit its application to corruption-related enrichment and
will not risk infringing on defendants’ constitutional rights.

Conclusion

The European Commission proposed the 2023 Directive to update the
EU’ existing framework and to “ensure that all forms of corruption are [crim-
inalized] in all Member States.”*?® This was a lofty goal, and one that the
Directive largely fails to achieve. The Directive offers standardized definitions
for public and private sector bribery, misappropriation, trading in influence,
abuse of functions, obstruction of justice, and enrichment from corruption of-
fenses.1?” These definitions are meant to harmonize the legal definitions for
corruption offenses across all twenty-seven EU member states, or at least to
set a minimum standard below which they may not fall.!?® Additionally, the
Directive provides minimum criminal penalties for the enumerated corruption
offenses, seeking to standardize enforcement and punishment for corruption
across the EU.1%

Although the Directive’s idea of a uniform body of anti-corruption law
is theoretically an effective method to combat member states’ inconsistent
and haphazard anti-corruption legislation, it fails in practice. Though the
Directive’s definition for public sector bribery has its strengths, namely that
it doesn’t require an isolated act or omission and includes indirect bribes, its
flaws will render it ineffective. The EU does not encompass gratuities given
for past official acts or omissions, it requires that the official benefit from the

123. The Directive’s definition is also likely to be less effective.

124. SIEMENS Scandal: Court of Appeals Acquits 20 Greek and German Executives, Keep
TaLkiNG GREECE (Sept. 26, 2022), https://www.keeptalkinggreece.com/2022/09/26/siemens-
scandal-greece-acquital-court/ [https://perma.cc/RXV2-MYHQ)].

125. Id.

126. See Commission, supra note 21, at 1-2.

127. Seeid. at 33-35.

128. See id. at 30.

129. Seeid. at 2.
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transaction, and it requires that bribery (and all other offenses) be committed
intentionally.

In almost all member states, both incentives for future acts and rewards
for past acts constitute bribery; however, under the Directive, member states
may relax their standards and only prosecute bribes given for future acts. The
Directive also requires that the official benefit from the transaction, meaning
that mere consideration or a quid pro quo will not suffice. Lastly, and most
importantly, only one member state shares the Directive’s intent requirement.
In all other member states, a public official who accepts a bribe or the private
entity who offers it may be held criminally responsible for bribery if the objec-
tive elements of the offense are met, regardless of the mental state of the actors.
However, the EU requires that bribery (and all other offenses) be committed
intentionally, opening the doors to a slew of failure of proof defenses from de-
fendants who claim they were unaware of either the law or the consequences
of their actions. Moreover, the EU creates further ambiguity by failing to de-
fine “intentionally,” meaning that even the intent requirement may be applied
inconsistently across member states, defeating the Directive’s goal of harmo-
nizing offenses.

The EU’s other proposed offenses show more promise than its definition
for bribery, particularly the addition of enrichment from corruption offenses.
Currently, only around half of surveyed member states have compatible provi-
sions for enrichment from corruption. This broad offense punishes the posses-
sion of property obtained through corruption offenses and will therefore help
member states prosecute those who benefit from corruption schemes without
necessarily carrying out the offenses themselves.

The Directive’s definition for bribery is ineffective and will not strengthen
corruption controls because it offers minimum provisions that are far weaker
than most member states’ existing domestic anti-corruption legislation. Best
case scenario, the Directive’s bribery definition will have little to no effect, and
most member states will not have to modify their own definitions much to
comply with the EU. Worst case scenario, the Directive’s weak definition opens
the door for member states to remain compliant by weaking their anti-bribery
legislation (e.g., adding an intent requirement or decriminalizing gratuities).
It will take time to determine just how ineffective, or even detrimental, the
Directive’s bribery definition will be, as member states have two years to imple-
ment the Directive and another year to present their domestic anti-corruption
plans and legislation to the EU.'3° However, analysis of the anti-bribery legisla-
tion in each member state reveals that the Directive will do little to help in the
arduous fight against corruption.

130. Max Griera, EU Agrees Bare-Bones Anti-Corruption Law, PoLitico (Dec. 2, 2025),
https://www.politico.eu/article/eu-anti-corruption-law-negotiations-italy-giorgia-meloni/
[https://perma.cc/84PC-4F8L].



535

Disparate Domestic Definitions

2026

S

ON

SIK.

SIX

SIX

SIX

S

ON

SIK

K])[puorudIul paruiuiod aq 1snu £iaquig

‘UOTIdUN] SEIYJO 1BY) JO ISTDIIXI

3y} Ul 10 AP SIY YIIM IDUBPIOIIE Ul FUIIOE WOIJ Ureljal o)
10 19 01 [eYjo d1iqnd a1 10§ 19p10 ut Kixed pary e 10y 10
[e1o1j0 Jey) 10j dFeIueApPE UR YONS Jo dstwoid Jy) 10 puny
Aue Jo aFeIueApe Ue Jo KIerpaurIalul ue y3nory) 10 AaIIp
‘Tedyjo d1pqnd e £q 1d19991 10 1sanbax Ay | :A19qrig dA1sseq
‘SUONIOUNJ S[LIOYJO JBY] JO ISIDIAXI ) UL 10 AINP SIY M
92UEPI0dJE Ul Junde WOy urejal 10 19e 01 [eyjo d1qnd ayp
10 19p10 Ul A1red PIIy) e 10§ I0 [eIOYJO Ter) 10f [edyjo orgqnd
© 01 puny Aue jo aejueApe ue jo Krerpaunraul ue yInoy
10 Apoarp ‘Gurard 10 19Jj0 ‘astwroxd YT :AI2qLIg JATIOY

(€200
aAndANa NA

Sk

ON

Sax.

SIX

E%

E%

S

ON

Sax

‘uondniiod IANOE AIMNSUOD [[BYS SINNP L0 SIY JO YIBI(
ul suondUNy S1Y JO ISIIIXI Y] UL 10 LIP SIY Y11 IUBPIOIIE
u1 3unoe woIj ureja1 10 19 01 wiy 10§ A1red pImy e 10§ 10
J[PsWiIy 10 [LIOYJO Uk 01 19A30STeym puny £ue jo agejueape
e ATLTPIUWLIANUI Ue YIN0IY) 10 AP ‘SIATIS J0 sasturord
19A30S0UM JO UOTOE .IdGIIP Y I :uondniiod 3andy
‘uondni10d aarssed 1NINISUOD

[[BYS SA1MP [BIDYJO SIY JO YILII] UT SUONIUNJ SIY JO ISIDIIX
3 Ut 10 AINP SIY YIIM DULPIOIIE Ul SUNDE UIOI] UTEIjal

10 19¢ 01 ‘aFerueape ue yons jo astwoid e s1dadde 10 Kred
PAIY] € I0] 10 Josuly 10j »h0>00mumﬂ>> puny Aue Jo mvwwﬁﬁmxrﬂvw
S9ATAD21 10 $1sanbax Krerpauriarur ue y3noiyy 10 APdv1rp
‘OYM ‘[eIDYJO UE JO UOTIOL IBIAQIIP 3 I :uondniiod JAlssed

(L661)
UOTIUIAUOD)

na

suontuydq Arquyg :y xipuaddy



Vol. 58

Cornell International Law Journal

536

S

ON

S

ON

SI{

ON

ON

ON

S

[eryjo Iy

01 PaIdJJ0 S1yaudq dqISueIul 10 J[qiSue] :3FeIULAPY 10 11D
a8erueApe 1910 10 1§13 € $1da0dk 10 ‘SpuBWIAP ‘SIATIIAI
A[myae[un 901j0 10 3514135 d1jqnd [eUONEUIAIUL 10 ‘US1210§
‘YSTUR(] JO 951X I ut ‘oym uosiad Auy :K1aqurg darsseq
sannp

[ero1yj0 IR ut SUNOE WoIj UTeIjal 10 1JB 01 WdY) dNPUT 01
320 d1yqnd [euoneurul 10 ‘uS1210] ‘Ysiue( B ul JuiA1ds
uos1ad e 01 3FeIUBAPE 1910 10 113 € S13JJ0 10 ‘sastwrord
‘sapraoid Anjmerun oym uosiad Luy :A1aqug 2a10y

SIeunRq

Sax

S

SIx

SIX

SIX

S

ON

S

S

'SaNMP S [eIdOYJO Y] YIIM 0UBPIOIIE Ul 10 %hNhu—hOU

I ST 1BY) 1€ [BIOLJO UB JO UOISSIWIO 10 Idueuriofiad

311 01 PIIIIUUOD ST Iy} IFBIUBAPE UE IATIIAI 0) SI213e 10
‘s1dadoe ‘spuewap [enyjo drqnd e uayAy Lipiqndniio)

108 [EDIJO UL JO UOTSSIWO 10 ddueuriojrad

1adoxdurt 3y 10§ Yo d17qnd € 01 3erUEApE UE FUnUEId 10
‘Burstwroxd ‘Suriagjo are Lot rey 1dadoe 01 Surjim aq pue
‘31qrssod 1se3] 1e S111 1ey) IA313q A[Pumudd 1snwt 101enadiag
'sannp s,[e1YJo

Y1 I DUBPIOIDE UL 10 A1eNU0D 1Y ST 1By 108 [eIOLJO
3]qBUIULIANIP 1583 18 10 OY1dads e 10] [eroyjo d1qnd e 01
a8erueape ue jo Sunueid 1o ‘Suistword ‘Fuidgjo Y :Araqug

eLsny




537

Disparate Domestic Definitions

2026

SIX

S

S

ON

ON

SIK.

ON

ON

S

"UOTIAIDSIP JO ISIIIXI INPUN Y} pue ‘saurapims

[ewra1ut 01 £1211U0 S19€ “S198 [S3[[1 dpn[oul SOV [BYIO
sanmp

s,Jeroyjo d1iqnd 3y Jo uone[oIA Ul 198 [BIYJO e 10} IFULYIXd
ut s1gauaq jo souerdaooe 10 puewd( :saqug Sundadoy
sanmp [e1YJO 13y 10 sy Sunejora

Aqa1a1) pue 21Ny Ay Ul 19k [ed1jo (AYy13ds) e Suruiojrad
10 pauwtojrad Suraey 10j uoneRpISUOd Ul [eroyjo d1qnd e
011auaq & Jo Juerd 1o ‘astuoxd 12JjQ :saquig jo Sunuein

Aueurran

ON

Sax

Sax

ON

S

S

24

Sax

Sax

aquiq e SuLRJjO :A1aqLIg ATIOY

aquiq e Sunsanbai 10 FurA1a09y :A13qLIg dAISSE]

uonounj Aeaud 1o d1qnd sauo

M paewosse Auoyine jo asn radoxdur oy sarjdurt A1qug
+901550 10 uonisod ‘wonednodo

194 10 sty £q parenn|ioe] 10 9dyjo 10 uonisod ‘uonedndoo
19 10 SIY unyim 1€ Lue (pauriojiad Suraey jou 10§ 10
pauwojiad Suraey 10§ [erdyjo dryqnd e premar 01 10) urojad
0110u 10 wioj1ad 01 eryjo d1yqnd € Imput 01 ‘saFejueape
Aue 10 syuasaxd ‘siyi8 ‘sasturoad ‘s1apjo Apoarrpur 10 A[30311p
quawowr Aue e 1S Aue oynm ‘Fuuagjord :Lraqug

dueI]




Vol. 58

Cornell International Law Journal

538

ON

S

S

ON

S

S

S

S

S

ssauisng

10 ‘uontsod “uawkojdwa 901j0 19y 10 SIY 01 UONIE[AI UT 108
ue Sutop uos1ad Aue ‘Jo TUNOIE UO ISIMIIYIO 10 ‘10 PIEmIL
10 ‘01 1UAUIINPUT UE S 9FLIUBAPE 10 ‘UOTNLIIPISUOD WIS ¥
“dadoe 01 s9a13e Adni1od 10 ‘sureiqo 10 sydadde Apdniiod
‘s1sanbar Apdniiod oym uosiad y :uondniio) aarsseq
ssaursnq 10 uonisod “yuawdordwa 9oyjo 19y 10 1y 01
uonea1 ut 19e ue Surop uosiad Aue ‘Jo 1UN022E U0 ISIMIAYIO
10 “10J PIEMII 10 ‘0) TUdWAdNPUT Ue Se uosiad e 01 dfeiueape
10 uoneIapisuod 18 e 9a13 01 saaxde 10 saa13 Apdniiod

10 ‘s1apj0 Apdnirod oym uosiad v :uondniiod) aandy
SULIW 19Y10 £q (9 10 ‘UOTILULIOJUT 1IYI0 10 TUIWNIOP

e urdonsap 10 ‘Sunae ‘Sureaduod ‘Juipjoyyiim jo suedw
4q (q YudwateIs Jurpeastu 10 Isfej e Funfew jo sueaw Aq
(e oYM ‘uosiad 1aypoue Furuanput £q 10 A[reuosiad
asodind radoxdur ue s Sunoe sopnpur Apdnirod

pue[aig

Sax

Sax

Sax

ON

SIX

SIX

Sax

S

S

sanmp sty IsureSe 10 SaNNP SIY JO ISINOD ) UT 108 UL
Summo 10 Jumruruod 10 [eryjo dryqnd e 01 ures 10 syyauaq
yamepun Sursturoxd 1o Surard jo 19e ay [ :A1aquig 2ANOY
SanMp SIY JO ISIIIX Y] Isurede 10 unpim ‘sed

AU} UT 10 AININJ Y} UT ‘UOTSSTUIO 10 UOTIOE Uk 10] dFULYIX

ut agerueape ue yons jo astwold 10 aeIueApe anpun jo puny
Aue SIA19991 10 S159NbaI OYM JUBAIDS DT[N :AIdqLIG JAISSE

923219




539

Disparate Domestic Definitions

2026

S

S

S

ON

SIX

SIX

S

ON

S

sannp [euotssajoid 1y 01 Arenuod

uonoe ue jo aoueur1oj1ad a1 01 19adsax YIm 10 sannp
Teuotssajoxd 119y Jo maramd Y 1puUN S[e] YITYM UOTIDE
ue Jo ddueuriojrad ay Suiefdp 10 Sunerdadoe ‘Sururiojrad
1ou ‘Surunrograd peniyjo orqnd e 10y 9Bueyoxd Ul SIYAUI]
19110 10 ASuout Jo Surrdpjo 10 Furald Ay :K1dqLIg ANDY
sannp [euotssajoid 1y 01 Arenuod

uonde ue Jo duewiojrad Y1 01 193dsa1 Yim 10 sanmp
Teuoissajoid 1Y) Jo matamd 1 pUN S[[E] YIIYM UOTIdE e
J0 2oueunio}iad a3 Suike[ap 10 Funers[adde ‘Surmiioyrod jou
‘Buruwiojaad 10§ 28ueydXa UI ‘s1JAUA( 10 Lduow jo dstwrord

© 51d300® 10 S1JAUIQ INPUN 13110 10 AFUOW SIALIIAIL 10
SIDT[OS ‘SIAYIO JO J[LYI] UO IO SIA[ISUIAY) 10] A[1DAIIPpUT 10
Apoaup ‘oym 1uea1ds orqnd e jo uonoe 3y :A13quig dA1ssed

BIUBWOY

S

S

Sax.

ON

E%

E%

ON

Sag

Sag

9quIq e £q pareAniow ‘dwn Y 1B JoU Sem

1B 19NPU0d Ised 10] PIPIEMII ST [BIOTJO UE JT UIAD (UOISIAP
Jqeroaej e 10§ Juduiked <39) sannp s enyjo driqnd a3 Jo
JdueuLI0}Iad YY) pue AqLIq YY) UIIMII] MUI] € 9] ISNU 1Y |
9101 [EIDYJO 1191 01 PIIB[AI SUOTIOL UTELIID WOI] FuTureljar

10 Suruwiojiad 10y 9FueydxXd Ul 1yauaq [euosiad 1o [eoueuly

& spuewap 10 $1dadde oym [eJo d1[qn :KI9qLIg JAISSE]
9101 1Y) YIIM PIILIDOSSE UOISSTWO

10 uonde ue 10j 3Zueyoxad ur dstwoid st 10 1YIudq [euosiad
10 [edueuy e Y [enyjo drqnd e Surpiaoig :£1aquig A0y

puejod




Vol. 58

Cornell International Law Journal

540

ON Sk Sk ON ON S Sk Sk Sk
S ON S SK. S Sk S Sk
S Sk Sk S ON S Sk S Sk
S Sk Sk S ON S Sk S Sk
S Sk Sk Sk ON Sk SK S Sk
S Sk SK Sk Sk Sk SK S Sk
BIUBWOY puejod puepaIg ESER)NES) Aueuran dueL] MTeurudq eLISNY [ AN €707 NA

SasURJJO WYIQ :g Xtpuaddy



	Structure Bookmarks
	511† St. Lawrence University, Class of 2024; Cornell Law School, J.D. Candidate, Class of 2027.NOTEDisparate Domestic Definitions: The EU’s Muddled Attempt to Harmonize Corruption OffensesEmma Birkitt†Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 512A. Research Question and Roadmap..................... 514 I . Current EU Anti-Corruption Framework.................. 515 II . Proposed Anti-Corruption Directive...................... 516 III . Directive De
	511† St. Lawrence University, Class of 2024; Cornell Law School, J.D. Candidate, Class of 2027.NOTEDisparate Domestic Definitions: The EU’s Muddled Attempt to Harmonize Corruption OffensesEmma Birkitt†Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 512A. Research Question and Roadmap..................... 514 I . Current EU Anti-Corruption Framework.................. 515 II . Proposed Anti-Corruption Directive...................... 516 III . Directive De
	511† St. Lawrence University, Class of 2024; Cornell Law School, J.D. Candidate, Class of 2027.NOTEDisparate Domestic Definitions: The EU’s Muddled Attempt to Harmonize Corruption OffensesEmma Birkitt†Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 512A. Research Question and Roadmap..................... 514 I . Current EU Anti-Corruption Framework.................. 515 II . Proposed Anti-Corruption Directive...................... 516 III . Directive De
	512 Cornell International Law Journal Vol. 58 IV . Bribery in the Directive: Strengths and Weaknesses.......... 528A. Strengths........................................ 528B. Weaknesses...................................... 529 V . Other Offenses in the Directive.......................... 531A. Illicit Enrichment................................. 532Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 533Appendices A & B  . . . . . . . . . . . . . . . . . . . 
	2026 Disparate Domestic Definitions 513of voter concern.10  Consequently, Bulgarian populist parties gained public support by campaigning on anti-corruption platforms and promising to fix the rampant corruption that their opposition and the EU failed to address.11  Likewise, in Cyprus, new populist party ELAM presented itself as a novel political group capable of fixing the corruption and economic crises that plagued traditional parties.12  Because decreased corruption control is linked to increased voter s
	514 Cornell International Law Journal Vol. 58A. Research Question and RoadmapThere are many complex, country-specific reasons for public corruption in the EU.  My goal in this Note therefore is not to discuss what causes corrup-tion, as the answer varies drastically across different member states.  Rather, this Note will explore the extent to which there is harmony, or a lack thereof, within the EU about what constitutes corruption, and whether the EU’s most recent tool for fighting corruption, its 2023 Dir
	2026 Disparate Domestic Definitions 515criminalized in all surveyed member states, making it a prime candidate for in-depth comparative analysis.However, with its 2023 Directive, the EU also wants to expand its scope of corruption offenses to cover other offenses, such as misappropriation, trad-ing in influence, abuse of functions, obstruction of justice, and illicit enrich-ment.23  Therefore, in addition to the more detailed analysis of legal definitions of bribery, I will also determine whether each surve
	516 Cornell International Law Journal Vol. 58as misappropriation or abuse of functions, and its narrow definition certainly does not encompass the wide range of corrupt activity occurring across the EU.  Moreover, the Convention lacked a cohesive enforcement plan, instead dele-gating responsibility for the criminal prosecution of corruption to domestic authorities.29  Consequently, the current type and severity of punishment for corruption offenses varies widely between member states.The Treaty of Amsterdam
	2026 Disparate Domestic Definitions 517controls has “inadvertently amplifie[d] an anti-EU sentiment across Europe.”37  Only recently did the EU take concrete steps to fight corruption, and even now, it continues to use methods that are proven ineffective, and to shift blame to the member states and their citizens.38However, the European Commission’s 2023 Directive aimed to strengthen the EU’s legal anti-corruption framework, stating that further EU action is nec-essary to “[approximate] criminal law of Memb
	518 Cornell International Law Journal Vol. 58The full table summarizing the elements in each member state’s brib-ery definition, as well as the definitions from the 1997 Convention and 2023 Directive, are found in Appendix A.  This table clearly shows which elements are present in each surveyed member state, as well as their compatibility with the Directive.A. Key Elements of Bribery DefinitionsMy statutory analysis of the legal definitions of bribery from the eight sur-veyed member states, the 2023 Directi
	2026 Disparate Domestic Definitions 519will also likely be guilty.  Member states that do not explicitly include indirect bribes will have a more difficult time prosecuting actors who give or receive bribes through intermediaries, as the defendants will argue that they did not personally accept or offer a bribe, and therefore fall outside the scope of the legal definition.  Failure to include indirect bribes may lead to the acquittal of higher-ups in bribery schemes, because they may orchestrate the plan bu
	520 Cornell International Law Journal Vol. 587. Incentives for Future Acts or OmissionsAll definitions of bribery, including the 2023 Directive’s definition, encompass bribes given for future acts or omissions.8. Rewards for Past Acts or OmissionsHowever, many definitions, including the 2023 Directive’s definition of bribery, do not cover rewards given for past acts or omissions.  Many bribery definitions are forward-looking and therefore do not encompass officials who accept bribes for something they have 
	2026 Disparate Domestic Definitions 5211. DenmarkDanish anti-corruption law distinguishes between active bribery (giving a bribe) and passive bribery (accepting a bribe).54  Active bribery is defined as unlawfully promising, providing, or offering a gift or other advantage to a person serving in a Danish, foreign, or international public office to induce them to act or refrain from acting in their official duties.55  Active and passive bribery include both acts and omissions occurring in the exercise of an 
	522 Cornell International Law Journal Vol. 58does not include indirect bribes, meaning that a public official or private citi-zen could escape liability by acting through a third-party.59As long as his or her superior approves, a public official does not violate German law for accepting a benefit or advantage for the lawful exercise of his duties.60  This is unique among the surveyed member states; almost all mem-ber states criminalize accepting or offering a bribe for acts or omissions per-formed in accord
	2026 Disparate Domestic Definitions 5231. FranceFrance defines bribery as offering (directly or indirectly) any gift, present, or other advantage to induce a public official to perform or omit (or to reward a public official for already having performed or omitted) any act within or fa-cilitated by their position.65  Though the French definition for bribery requires a specific act, the French anti-corruption legislation also notes that bribery implies the improper use of authority associated with one’s posi
	524 Cornell International Law Journal Vol. 58information, or by other means.”70  Then, like France and most other member states, Ireland distinguishes between active and passive activity, criminalizing both forms of corruption.  The Irish definition of corruption includes gifts, consideration, and advantages given as either as an inducement or a reward, encompassing both past and future acts.71  The inclusion of consideration is rare among member states; most require a gift or an advantage, meaning that the
	2026 Disparate Domestic Definitions 5251. PolandPoland distinguishes between active and passive bribery, encompassing both the private citizen or entity who offers a bribe and the public official who accepts it.77  The Polish definition includes bribes given as inducement and bribes given as rewards, covering both past and future acts.78  The actions must be associated with or related to the official’s role, but they do not need to be included in the official’s duties, as they do in Denmark or Germany.  Pol
	526 Cornell International Law Journal Vol. 58associated with or contrary to a public official’s duties.84  This means that a public official can be punished for accepting a benefit to speed up the per-formance of a lawful action, within the scope of his duties, that he already intended to perform.  Consequently, favorable treatment, rather than just dis-tinct acts or omissions effectuated for the sole purpose of receiving a bribe, are included under Romania’s bribery definitions.  Like most other member sta
	2026 Disparate Domestic Definitions 5271. AustriaAustria’s anti-corruption legislation is unique among the surveyed mem-ber states in two ways.  First, Austria is the only member state whose definition of bribery requires intent.89  This means the person offering the bribe must genuinely believe it is possible that they are offering or giving an advantage to a public official in exchange for the performance or omission of an official act.  Lack of intent is therefore a defense to bribery, making it harder t
	528 Cornell International Law Journal Vol. 58given or promised for both past and future acts, as well as actions and omis-sions in accordance with and against an official’s duties.95  However, the public official must benefit or gain something from the transaction.96  Indirect bribes are also included under the Greek legal framework.97  Like many member states, Greek anti-bribery law requires the bribe to be exchanged for a specific act or omission, rather than for mere favorable treatment, such as accelera
	2026 Disparate Domestic Definitions 529For example, the Court of Appeals in Athens acquitted a Swiss banker on corruption charges “in connection with an alleged bribery scheme involving high-ranking officers. . . and intermediaries.”101  This case highlighted the gaps in Greece’s bribery definition that the Directive seeks to fill; it is more difficult to prosecute defendants involved in broad schemes (rather than individual in-stances of bribery).  Acquittals like the one seen in Athens are also more com-m
	530 Cornell International Law Journal Vol. 58to establish that they knew or intended, to partake in a bribe.  In 2022, a Vienna court acquitted former Vice Chancellor Heinz-Christian Strache on corruption charges.102  Strache’s party accepted cash donations from businessman Siegfried Stieglitz, in exchange giving Stieglitz a position at Austria’s state-owned highway management corporation, “which plans, finances, builds, maintains, and collects tolls on the country’s freeways.”103  However, Vice Chancellor 
	2026 Disparate Domestic Definitions 531including bribery, are general or specific-intent crimes.  Without further clar-ification, the EU leaves the door open for defendants to argue that bribery is a specific-intent crime, and therefore that the government must prove that they knew their act was wrongful (e.g., furthering corruption) or that their act furthered the social harm of corruption (e.g., violated the anti-bribery laws).  If member states modified their own definitions to match the Directive’s in-t
	532 Cornell International Law Journal Vol. 58Interestingly, the Directive does not mandate that member states criminalize embezzlement.  Bribery is the only offense currently covered by all eight sur-veyed member states, although as discussed, these definitions vary greatly. Misappropriation, trading in influence, and abuse of functions are criminalized by all member states except for Germany.116  Obstruction of justice is not crim-inalized in Ireland, and it is unclear whether it is criminalized in Poland.
	2026 Disparate Domestic Definitions 533corrupt activities.  Therefore, the EU’s narrow definition is unlikely to face ac-cusations of disproportionality or violations of constitutional rights.123Member states that do not define enrichment from corruption offenses will likely see more acquittals in corruption cases.  For example, in 2022, the Criminal Court of Appeal in Athens acquitted twenty defendants in a bribery case regarding contracts for security systems for the 2004 Summer Olympics.124  The Court no
	534 Cornell International Law Journal Vol. 58transaction, and it requires that bribery (and all other offenses) be committed intentionally.In almost all member states, both incentives for future acts and rewards for past acts constitute bribery; however, under the Directive, member states may relax their standards and only prosecute bribes given for future acts.  The Directive also requires that the official benefit from the transaction, meaning that mere consideration or a quid pro quo will not suffice.  L
	2026 Disparate Domestic Definitions 535Appendix A:  Bribery DefinitionsMember State/EU LegislationLegal Definition of BriberyDoes the legislation define both passive and active bribery/corruption?Is a specific, isolated act or omission required?Are indirect bribes included?Are acts or omissions outside the scope of the official's duties included?Are benefits given for lawful acts within the scope of the official's duties included?Is intent required?Are incentives for future acts/omissions included?Are rewar
	536 Cornell International Law Journal Vol. 58Member State/EU LegislationLegal Definition of BriberyDoes the legislation define both passive and active bribery/corruption?Is a specific, isolated act or omission required?Are indirect bribes included?Are acts or omissions outside the scope of the official's duties included?Are benefits given for lawful acts within the scope of the official's duties included?Is intent required?Are incentives for future acts/omissions included?Are rewards for past acts/omissions
	2026 Disparate Domestic Definitions 537Member State/EU LegislationLegal Definition of BriberyDoes the legislation define both passive and active bribery/corruption?Is a specific, isolated act or omission required?Are indirect bribes included?Are acts or omissions outside the scope of the official's duties included?Are benefits given for lawful acts within the scope of the official's duties included?Is intent required?Are incentives for future acts/omissions included?Are rewards for past acts/omissions inclu
	538 Cornell International Law Journal Vol. 58Member State/EU LegislationLegal Definition of BriberyDoes the legislation define both passive and active bribery/corruption?Is a specific, isolated act or omission required?Are indirect bribes included?Are acts or omissions outside the scope of the official's duties included?Are benefits given for lawful acts within the scope of the official's duties included?Is intent required?Are incentives for future acts/omissions included?Are rewards for past acts/omissions
	2026 Disparate Domestic Definitions 539Member State/EU LegislationLegal Definition of BriberyDoes the legislation define both passive and active bribery/corruption?Is a specific, isolated act or omission required?Are indirect bribes included?Are acts or omissions outside the scope of the official's duties included?Are benefits given for lawful acts within the scope of the official's duties included?Is intent required?Are incentives for future acts/omissions included?Are rewards for past acts/omissions inclu
	540 Cornell International Law Journal Vol. 58Appendix B:  Other Offenses EU 2023 DirectiveAustriaDenmarkFranceGermanyGreeceIrelandPolandRomaniaBribery  (public sector)YesYesYesYesYesYesYesYesYesMisappropriationYesYesYesYesNoYesYesYesYesTrading in influenceYesYesYesYesNoYesYesYesYesAbuse of functionsYesYesYesYesNoYesYesYesYesObstruction of justiceYesYesYesYesYesYesNoUnclearYesEnrichment from corruptionYesYesYesYesNoNoYesYesNo1 Birkitt note ready for printer.indd   5401 Birkitt note ready for printer.indd   5




