MAKING STATE CIVIL PROCEDURE

Zachary D. Cloptont

State courts matter. Not only do state courts handle more
than sixty times the number of civil cases as federal courts,
but they also represent an important bulwark against the ef-
fects of federal procedural retrenchment. Yet state courts and
state procedure are notably absent from the scholarly
discourse.

In order to evaluate state procedure—and in order to un-
derstand the states’ relationship to federal procedural re-
trenchment—this Article presents the first comprehensive
study of who makes state civil procedure. This project begins
with a systematic review of the formal processes by which
states make their rules of procedure. Many of the relevant
sources were not publicly accessible, so this project not only
collects important data but in so doing also makes state proce-
dure more accessible.

Formal rulemaking authority is only part of the story. At
the federal level, scholars have focused on the Advisory Com-
mittee on Civil Rules: an elite committee of mostly judges and
practitioners, selected by the Chief Justice, that plays a pri-
mary role in proposing amendments to the Federal Rules of
Civil Procedure. Critics have argued that the advisory commit-
tee favors corporate interests, and they have attributed these
effects to committee membership. Since the 1960s, there has
been a dramatic decline in the share of practitioners on the
committee and, simultaneously, an increased homogeneity
among its members—i.e., Republican judges and corporate
defense attorneys.

State advisory committees have gone virtually unstudied.
Indeed, in many states, advisory committee membership is
not readily accessible. I collected membership information for
every state advisory committee, and this Article compares
these little-studied state committees to the well-known federal
committee. In brief, state committees are notably more di-
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verse. They have far greater representation of practitioners
than the federal committee, and those practitioners are more
evenly divided between plaintiff- and defense-side lawyers
and between individual and corporate lawyers. Partisan ef-
fects are less severe among state judge members than at the
Jederal level. State committees have much greater female rep-
resentation than the federal advisory committee, and at least
equal representation of racial and ethnic minorities. But at the
same time, many state committees are less accessible to the
public than the federal committee is.

This Article then makes at least three contributions. First,
although these data do not support causal inference, they
permit normative engagement with the design of rulemaking
institutions. This analysis connects with interdisciplinary re-
search on decision-making that suggests that epistemic diver-
sity can produce better and more durable outputs. Second, I
argue that civil rulemaking can unite accessibility and diver-
sity. States can be more accessible, and federal rulemaking
can be more diverse. Finally, as state procedure becomes
more important, this Article helps ensure that relevant infor-
mation is not limited to those with privileged access and the
resources to use it.
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In the 1980s, the Federal Rules of Civil Procedure were in
crisis.! Critics zeroed in on the Advisory Committee on Rules of

1 See STEPHEN B. BURBANK & SEAN FARHANG, RIGHTS AND RETRENCHMENT: THE
COUNTERREVOLUTION AGAINST FEDERAL LITIGATION 103-12 (2017) (describing this
period and collecting sources).
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Civil Procedure, an elite group of judges and lawyers appointed
by the Chief Justice, that has primary responsibility for
drafting amendments to the Federal Rules.? Critics charged
that this unelected committee pursued narrow corporate
interests without meaningful process.? In response, Congress
debated amendments to the Rules Enabling Act that would
increase the transparency of the Advisory Committee and
would require that committee membership reflect a balanced
cross section of the bench and bar. The final legislation
required transparency, but at the last minute, the “balanced
cross section” language was dropped with little explanation.4

Today, concerns about the Federal Rules and the federal
advisory committee are on the rise again. The 2015 discovery
amendments,> and the famous (or infamous) “Duke
Conference” that launched them,® have been criticized as too
focused on the interests of large corporate defendants.”
Defenders of the rulemaking process point to its transparency.®
But what good are open meetings and public comments, the
critics say, if the same conservative judges and corporate
lawyers make the final decisions?

Unnoticed by virtually all procedure scholars, the states
are pursuing a different course. State advisory committees are
more diverse, though sometimes less accessible, than the
federal advisory committee.

Indeed, the lack of accessibility is part of the reason that
state procedure-making has been understudied.® But state

2 I use “federal advisory committee” to refer to this body throughout this
Article.

3  BURBANK & FARHANG, supra note 1, at 65-67; see 28 U.S.C. § 2073 (2018)
(authorizing federal advisory committees).

4  See 28 U.S.C. § 2073 (2018) (as amended); 134 CONG. REC. 31,067 (daily
ed. Oct. 14, 1988) (Senate); 134 CONG. REC. 31,861-74 (daily ed. Oct. 19, 1988)
(House); see also infra note 254.

5 See FED. R. CIv. P. 26, advisory committee’s note to 2015 amendment.

6 REPORT FROM THE TASK FORCE ON DISCOVERY AND CIVIL JUSTICE OF THE AMERICAN
COLLEGE OF TRIAL LAWYERS AND THE INSTITUTE FOR THE ADVANCEMENT OF THE AMERICAN
LEGAL SYSTEM TO THE 2010 CIVIL LITIGATION CONFERENCE (2010), http://
www.uscourts.gov/sites/default/files/actl_task_force_iaals_report_to_the_2010_
civil_litigation_conference.pdf [https://perma.cc/FUM4-HRNG].

7 See Brooke D. Coleman, One Percent Procedure, 91 WASH. L. REv. 1005,
1022-23 (2016); see also infra notes 89 & 214 (collecting sources).

8  See infra notes 246-49 and accompanying text.

9 This is not the only reason, of course. See, e.g., Brian J. Ostrom, et al.,
Examining Trial Trends in State Courts: 1976-2002, 1 J. EMPIRICAL LEG. STUD. 755,
756-57 (2004) (“The perennial difficulty in compiling accurate and comparable
data at the state level can in large measure be pinned on the fact that there are 50
states with at least 50 different ways of doing business and 50 different levels of
commitment to data compilation.”).
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courts matter. Not only do state courts handle more than sixty
times the number of civil cases as federal courts,!© but they
also represent an important bulwark against the effects of
federal procedural retrenchment on substantive rights. As
decisions such as Twombly, Igbal, and Wal-Mart v. Dukes make
federal courts less amenable to certain claims and claimants,!!
those interested in the vigorous enforcement of important
rights can (and should) look to state courts for redress.!2
Regardless of one’s views on the merits of these procedural
decisions, they may have the effect of pushing more (and more
important) cases into state courts.

If state procedure becomes a more significant vehicle for
vindicating important rights, it will likely become a more
important site for political contestation as well.13 In fact, state
civil procedure is starting to get some attention. In Arkansas, a
“tort reform”-inspired constitutional amendment is on the
ballot in 2018 that would increase the legislature’s role in
judicial rulemaking.'* The Conference of Chief Justices has
issued a major “Call to Action” on state procedure.!'> And the
American College of Trial Lawyers—a group that played an
important role in the aforementioned Duke Conference—has
taken up the cause of state civil procedure reform.'¢ All sides,
it seems, should be paying more attention to the states.

10 NAT'L CTR. FOR STATE COURTS, CIVIL JUSTICE INITIATIVE: THE LANDSCAPE OF CIVIL
LITIGATION IN STATE COURTS 6 n.36 (2015), https://www.ncsc.org/~/media/Files/
PDF/Research/CivildJusticeReport-2015.ashxashx [https://perma.cc/2JRV-
C3EM].

11 Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007); Ashcroft v. Igbal, 556
U.S. 662, 687 (2009); Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 366-67
(2011).

12 See infra Parts I & IIl. States also can be breeding grounds for procedural
reform. For example, the federal courts are currently engaged in a pilot project on
automatic discovery based on an innovation in Arizona state civil procedure. See
ARr1z. R. Cv. P. 26.1.

13 See also Zachary D. Clopton, Procedural Retrenchment and the States, 106
CALIF. L. REV. 411, 467-70 (2018) (collecting sources). Another possible effect is
that, if interest groups do not get their way in the states, they might push for
expanding federal jurisdiction instead.

14 See S.J.R. 8, 91st Gen. Assemb., Reg. Sess. (Ark. 2017).

15  NAT'L CTR. FOR STATE COURTS, CALL TO ACTION: ACHIEVING CIVIL JUSTICE FOR
ALL: RECOMMENDATIONS TO THE CONFERENCE OF CHIEF JUSTICES BY THE CIVIL JUSTICE
IMPROVEMENTS COMMITTEE (2016), http://www.ncsc.org/~/media/microsites/
files/civil-justice /ncsc-cji-report-web.ashx [https://perma.cc/5CET-U2DG].

16 See generally Judiciary Committee, AM. C. TRIAL LAW., https://
www.actl.com/home/committees/general-committees/judiciary-committee
(noting committee membership and mandate) [https://perma.cc/NONN-U3HV].
For examples of recent academic interest, see generally Symposium, The Least
Understood Branch: The Demands and Challenges of the State Judiciary, 70 VAND.
L. REv. 1701 (2017); Linda Sandstrom Simard, Seeking Proportional Discovery:
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In order to evaluate state procedure—and in order to
understand the states’ relationship to federal procedural
retrenchment—this Article presents the first systematic study
of who makes state civil procedure. This project first surveys
the mechanisms by which every state makes rules of civil
procedure. The results are described herein and documented
in detail in the comprehensive appendix, including identifying
documents not previously accessible to the public.!” These
results, therefore, are not only of scholarly interest but also can
help make state procedure more accessible by collecting these
details all in one place.

To illustrate the states’ varied processes, this project also
documents the role of state rulemaking on two issues that have
dominated procedural scholarship in recent years: pleading
and class actions. This Article includes the first systematic
study of the process by which states made their law on these
topics (and more).'®8 These surveys demonstrate the variation
in state procedure-making and the continued importance of
court-based rulemaking in particular. They also suggest that
state rulemakers do more than simply mirror the federal
rules.19

Then, inspired by pathbreaking work on federal
rulemaking,?° this project examines the actors involved in state
rulemaking. Although proceduralists are well aware of the
importance of the federal advisory committee, state advisory
committees have gone virtually unstudied.?! In light of the
federal experience, I collected membership information for
every state civil advisory committee. I then compared

The Beginning of the End of Procedural Uniformity in Civil Rules, 71 VAND. L. REV.
1919 (2018); Stephen N. Subrin & Thomas O. Main, Braking the Rules: Why State
Courts Should Not Replicate Amendments to the Federal Rules of Civil Procedure,
67 CASE W. RES. L. REv. 501 (2016).

17 See infra subpart [.A & Part II and Appendices (collecting information and
sources on the formal rulemaking processes and the role of advisory committees
(if any)). The appendices are maintained online by the Cornell Law Review at
http://www.cornelllawreview.org.

18  See infra subparts 1.B-D and Appendix Tables C-E (discussing pleading,
class actions, discovery, forms, offers of judgment, work product, and sanctions).

19 This work connects with prior studies of state procedure, see infra note 44,
though my focus on procedure-making institutions varies from those earlier
treatments.

20 This project owes an enormous tangible and conceptual debt to the work of
Stephen Burbank, described in detail infra notes 108-13 and accompanying text.

21 For a notable exception, studying the advisory-committee process in
western states, see Thomas Main, Civil Rulemaking in Nevada: Contemplating a
New Advisory Committee, 14 NEV. L.J. 852, 853-62 (2014).
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empirically these little-studied state committees to the well-
studied federal committee.

In short, federal and state advisory committees vary
substantially. Critics of the federal advisory committee have
noted a dramatic decline in the share of practitioners and,
simultaneously, an increased homogeneity in committee
membership—i.e., defense-side corporate attorneys and judges
appointed by Republican presidents.??2 State committees have
far greater representation of practitioners than the federal
committee. Those state practitioners are more evenly divided
between plaintiff- and defense-side lawyers and between
individual and corporate lawyers. Partisan effects exist among
state judge members, though they are seemingly less severe
than at the federal level. (State committees also have much
greater female representation than the federal committee, and
at least equal representation of racial and ethnical minorities.)
Consider, for example, the composition of today’s state
committees and the federal committee since 2000.23

STATE AND FEDERAL COMMITTEES
State Committees (2017)

Other
(Acad./Gov.)
17%

Federal Committee (since 2000)

Judge Other
(Republican)  practitioner (Acad./Gov.)
15% (Ind./Plaint.) 17%

26%

(Ind. /Plaint.)

Judge
(Republican)
40%

22 See BURBANK & FARHANG, supra note 1, at 19; see also infra note 119 and
accompanying text.

23  The sources and methods for compiling these tables are provided infra Part
II.
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This Article then makes at least three contributions. First,
this Article contextualizes its empirical findings in light of re-
cent research on diversity and group decision making. Episte-
mic diversity among state rulemakers may have consequences
for the content of civil procedure. This is especially important
in an era of federal procedural retrenchment: state courts are
becoming even more important vehicles for protecting substan-
tive rights, so if we did not care about state procedure-making
before, we must now.

Second, as state procedure becomes more important, this
Article helps ensure that relevant information is not limited to
those with resources and privileged access. Collecting state-
level information took a considerable investment in time, and I
was substantially aided by a network of contacts to rely upon,
the experience to know where to look, and a willingness to be a
squeaky wheel. By sharing this information, this Article di-
rectly contributes to the state procedure-making accessibility
that I find lacking—and hopefully helps to level the playing field
among those interested in civil procedure and access to justice.

Third and finally, this Article calls for federal and state
rulemakers to learn from one another. Diversity and accessi-
bility are not mutually exclusive. State rulemaking can be
more accessible, and federal rulemaking can be more diverse.
This Article shows how.24

The balance of this Article proceeds as follows. Part I, in
conjunction with the Appendix, describes the rulemaking pro-
cess in all fifty states. This includes a description of formal
rulemaking authorities and a series of studies on rulemaking
in action, the latter focusing on the law of pleading and class
actions. Having identified judicial rulemaking as a central

24 This paper does not advocate for court-based rulemaking, but assumes it
is here to stay. Compare Robert G. Bone, The Process of Making Process: Court
Rulemaking, Democratic Legitimacy, and Procedural Efficacy, 87 GEo. L.J. 887,
890 (1999) [hereinafter Bone, Process of Making Process] (defending “a view of
court rulemaking that sees its central function as developing and maintaining a
system of rules that reflects the best principled account of procedural practice”),
and Catherine T. Struve, The Paradox of Delegation: Interpreting the Federal Rules
of Civil Procedure, 150 U. PA. L. REV. 1099, 1103-15 (2002) (identifying positive
features of judicial procedure-making), with Martin H. Redish & Uma M.
Amuluru, The Supreme Court, the Rules Enabling Act, and the Politicization of the
Federal Rules: Constitutional and Statutory Implications, 90 MINN. L. REv. 13083,
1305-08 (2006) (articulating accountability critique of judicial rulemaking). Note,
too, that state rulemaking may not be susceptible to the same constitutional
critique as federal rulemaking. Redish & Amuluru, at 1319-27.
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form of procedure-making, I then turn to the state advisory
committees. Part II documents their creation, selection, and
membership. Part III evaluates these results and offers norma-
tive conclusions about the making of civil procedure at the
state and federal levels. Although there will always be disa-
greement about the content of procedural rules, perhaps there
is some common ground on the way we should go about mak-
ing those rules in the first place.

I
MAKING STATE PROCEDURE

As most lawyers and law students are aware, the Rules
Enabling Act authorizes the Supreme Court of the United
States to make the Federal Rules of Civil Procedure.?5> Impor-
tant changes to federal procedure also may result from legisla-
tion26 or from common-law adjudication in the federal courts.2?

This Part describes the process of making state rules of
civil procedure beginning with a survey of the formal proce-
dure-making authorities in all fifty states.?® It then describes
the ways that states have made procedural law on important
issues such as pleading, class actions, and more.2® While

25 See 28 U.S.C. 8§ 2071-2077 (2018) (Rules Enabling Act); see generally
Stephen B. Burbank, The Rules Enabling Act of 1934, 130 U. PA. L. REv. 1015,
1018-27 (1982) [hereinafter Burbank, Rules Enabling Act]; Leslie M. Kelleher,
Taking “Substantive Rights” (in the Rules Enabling Act) More Seriously, 74 NOTRE
DAME L. REV. 47, 49 (1998); Linda S. Mullenix, Federal Judicial Independence
Symposium: Judicial Power and the Rules Enabling Act, 46 MERCER L. REvV. 733,
735 (1995); Martin H. Redish & Dennis Murashko, The Rules Enabling Act and the
Procedural-Substantive Tension: A Lesson in Statutory Interpretation, 93 MINN. L.
REV. 26, 26-27 (2008); A. Benjamin Spencer, Substance, Procedure, and the Rules
Enabling Act, 66 U.C.L.A. L. Rev. (forthcoming 2019).

26  See, e.g., Private Securities Litigation Reform Act of 1995 (PSLRA), Pub. L.
No. 104-67, 109 Stat. 737 (codified in scattered sections of 15 U.S.C.); Prison
Litigation Reform Act (PLRA), 42 U.S.C. § 1997¢(a) (2018).

27 E.g., Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 366-67 (2011); Ash-
croft v. Igbal, 556 U.S. 662, 687 (2009); Bell Atl. Corp. v. Twombly, 550 U.S. 544,
570 (2007); see also BURBANK & FARHANG, supra note 1, at 21 (“In marked contrast
to its substantial failure in Congress and modest success in the domain of
rulemaking, the counterrevolution against private enforcement of federal rights
achieved growing rates of support, especially over the past several decades, from
an increasingly conservative Supreme Court.”).

28 See infra subpart .LA. This part of my project connects with (and updates)
important prior studies on state procedure-making. See John B. Oakley & Arthur
F. Coon, The Federal Rules in State Courts: A Survey of State Court Systems of
Civil Procedure, 61 WASH. L. REV. 1367, 1424-26 (1986); Charles Alan Wright,
Procedural Reform in the States, 24 F.R.D. 85, 85-88 (1959); see also infra note 44
(discussing studies of federal and state procedure).

29  See infra subparts I.B-D (discussing pleading, class actions, “proportional-
ity,” offers of judgment, work-product doctrine, and sanctions). For more exam-
ples of state-law procedural variation, see the magisterial appendices to BENJAMIN
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much ink has been spilled on the federal versions of these
questions, and scholars occasionally dip into the states, there
has not been a concerted effort to examine the mechanisms by
which states have made procedure in these areas.3°

A. State Procedure-Making Authority

There are two broad types of state procedure-making ar-
rangements: “rules states” primarily rely on court-made rules
and “code states” primarily rely on legislatures.

Forty-one states have followed some version of the federal
model of court-based rulemaking.3! More specifically, of the
forty-one rules states, all but three empower the highest court
to make the rules of civil procedure,32 occasionally with legisla-
tive involvement.33 In Delaware and Rhode Island, lower
courts take the lead on procedural drafting, subject to the au-
thority of the state high court.3#4 In Oregon, a Council on Court
Procedures—made up primarily of judges and lawyers—has
the power to make rules of civil procedure directly, subject to

V. MADISON, CIVIL PROCEDURE FOR ALL STATES: A CONTEXT AND PRACTICE CASEBOOK
(2010).

30 I cite these scholarly treatments throughout this Part. Note that my study
of state procedure-making emphasizes the process of making state procedure, not
just its content, though I discuss that topic too. Cf. Stephen B. Burbank, The
Class Action Fairness Act of 2005 in Historical Context: A Preliminary View, 156 U.
PA. L. REV. 1439, 1500-09 (2008) [hereinafter Burbank, Class Action Fairness Act]
(focusing on content as opposed to process); Clopton, supra note 13, at 445-53
(same); Scott Dodson, The Gravitational Force of Federal Law, 164 U. PA. L. REv.
703, 711-17 (2016) (same); Subrin & Main, supra note 16, at 501-06 (same).

31  See infra Appendix Table A.

32 The rules states are: Alabama; Alaska; Arizona; Arkansas; Colorado; Flor-
ida; Hawaii; Idaho; Indiana; Iowa; Kentucky; Maine; Maryland; Massachusetts;
Michigan; Minnesota; Mississippi; Missouri; Montana; Nebraska; Nevada; New
Hampshire; New Jersey; New Mexico; North Dakota; Ohio; Oregon; Pennsylvania;
South Carolina; South Dakota; Tennessee; Texas; Utah; Vermont; Virginia; Wash-
ington; West Virginia; Wisconsin; and Wyoming. See infra Appendix Table A.

33 For example, under Tennessee law, the Supreme Court has the power to
make rules of civil procedure, but such rules only become effective with approval
of the legislature. TENN. CODE ANN. §§ 16-3-401 to -408 (2018). In Montana, the
legislature may “disapprove” court-adopted rules. MONT. CONST. art. 7, § 2(3). In
Iowa, the Supreme Court must submit proposed rules “to the legislative council
and shall at the same time report the rule or form to the chairpersons and ranking
members of the senate and house committees on judiciary.” IOWA CODE ANN.
§ 602.4202 (West 2018). The proposed rule or amendment takes effect sixty days
after submission to the legislative council, unless the council delays the rule. Id.
The council may delay the rule to give the General Assembly time to supersede the
proposed rule with legislation. Id.

34 In Delaware, the Superior Court promulgates its own rules of civil proce-
dure, DEL. CODE ANN. tit. 10, § 561 (2018), subject to the supervisory authority of
the Delaware Supreme Court. DEL. CONST. art. 4, § 13. In Rhode Island, the
Superior Court makes rules of civil procedure, subject to approval of the Supreme
Court. R.I. GEN. LAWS § 8-6-2(a) (2018).
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legislative change.?5 Distinct from Oregon’s rulemaking coun-
cil, an additional thirty-five rules states employ a standing “ad-
visory committee” made up of judges, lawyers, academics, and
government officials to advise the court rulemakers.3¢ These
state committees are the subjects of Part II.

Meanwhile, California, Connecticut, Georgia, Illinois, Kan-
sas, Louisiana, New York, North Carolina, and Oklahoma are
“code states.”37 In these nine states, the rules of procedure—
and any rule amendments—are primarily promulgated
through the usual legislative process.38

In addition to rulemaking, state legislatures and state
courts may affect procedure through other means. In all but a
few states,3° the legislature could address procedural ques-
tions through the normal lawmaking process.4® Procedural
change also might result from judicial decisions. These deci-
sions may reflect a court’s discretion to manage litigation, or
they might be acts of statutory or rule interpretation that are

35 OR. REv. STAT. § 1.735 (2018). A statute specifies the members of the
Council: “(a) One judge of the Supreme Court, chosen by the Supreme Court. (b)
One judge of the Court of Appeals, chosen by the Court of Appeals. (c) Eight
judges of the circuit court, chosen by the Executive Committee of the Circuit
Judges Association. (d) Twelve members of the Oregon State Bar, appointed by the
Board of Governors of the Oregon State Bar. . . . (e) One public member, chosen by
the Supreme Court.” OR. REV. STAT. § 1.730 (2018). I classify Oregon as a “rules
state” because its process better approximates court-based rulemaking and be-
cause its Council includes ten judges and no legislators.

36  See infra Part II; see also infra Appendix Tables A & B. New Hampshire
also formally requires lay participation. See infra Appendix Tables A & B.

37  See, e.g., Oakley & Coon, supra note 28, at 1383, 1385, 1392, 1394, 1397,
1399, 1411-13 (describing each state’s procedure-making). This use of “code
states” is distinct from whether the state relies on “code pleading,” an unfortunate
overlap in terminology. See id.

38  Statutory procedure also plays an important role, alongside court-promul-
gated rules, in at least Nebraska, New Hampshire, and Virginia. See infra Appen-
dix Table A. Meanwhile, in some code states, there are court rules that govern
some aspects of procedure. See, e.g., ILL. SUP. CT. R. art. I

39 In Alaska, Florida, South Carolina, and Utah, the legislature can alter
procedural rules by legislation, but it must satisfy a higher threshold than normal
legislation. ALASKA CONST. art. IV, § 15; FLA. CONST. art. 5, § 2; S.C. Code § 14-3-
950; Utah C. Ann. § 78A-3-103. See also Ark. Joint Sen. Res. 8 (2017) (proposing
constitutional amendment to allow the legislature by three-fifths vote to amend or
repeal rules of procedure).

40  Despite this authority, state legislatures (at least outside of code states) do
not seem to routinely focus on civil procedure. For example, on May 15, 2018, I
queried the LexisAdvance and Westlaw legislation and legislative history
databases for state legislative sources referring to Twombly or Igbal. 1 returned
zero relevant results. That said, I have noted elsewhere examples of state legisla-
tors responding to the Supreme Court’s recent personal-jurisdiction jurispru-
dence. See Clopton, supra note 13, at 442 (discussing proposals in New York).
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functionally equivalent to rulemaking.4! In the federal system,
many of the most well-known procedural changes in recent
years have been the result of adjudication, not rulemaking.42
In the states, too, procedural decisions have been important.43

B. Making the Law of Pleading

The previous section demonstrated that states have formal
authority to make procedure by legislation, court rule, and
judicial decision. The next few sections demonstrate that this
division of labor exists in practice too.44

I begin with pleading. Although I worry that an overem-
phasis on pleading has distracted recent procedure scholar-
ship, it is just too perfect a fit for the goals of this Article. I will
not, though, wade into overcrowded debates about the effect of
different pleading standards or their normative conse-
quences.*5 Instead, I will use the law of pleading to illustrate
how procedure is made.46

Briefly, during most of the 20th century there were two
dominant modes of pleading. Initially, “fact pleading” was par-

41 For well-known examples of each, see AT&T Mobility L.L.C. v. Concepcion,
563 U.S. 333, 336 (2011) (interpreting the Federal Arbitration Act); Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 545 (2007) (interpreting Rule 8); Piper Aircraft Co. v.
Reymno, 454 U.S. 235, 257 (1981) (articulating the discretionary doctrine of forum
non conveniens).

42 See, e.g., infra subpart 1.B (discussing pleading).

43 See infra subpart I.B-D and Appendix Tables C-E; see also Clopton, supra
note 13, at 442-45 (collecting examples of state courts accepting or rejecting
federal decisions on pleading, class actions, summary judgment, and others).

44 My analysis connects with a long line of studies focused on the relationship
between federal and state procedure. In a series of studies beginning with Profes-
sor Charles Alan Wright in 1960, see Wright, supra note 28, at 85-88, and build-
ing on earlier observations of Judge Charles E. Clark and others, see id., scholars
have examined the effect of the Federal Rules on the content of state rules of civil
procedure. E.g., Main, supranote 21, at 852-54; John B. Oakley, A Fresh Look at
the Federal Rules in State Courts, 3 NEV. L.J. 354, 355-59 (2003); Oakley & Coon,
supra note 28, at 1367-69; Subrin & Main, supra note 16, at 501-06; see also
Clopton, supra note 13, at 442-45 (addressing the related question of the influ-
ence of federal procedure on state procedural jurisprudence); Dodson, supra note
30, at 707 (same).

45 See, e.g., David Freeman Engstrom, The Twigbal Puzzle and Empirical
Study of Civil Procedure, 65 STAN. L. REV. 1203, 1230-34 (2013) (collecting empiri-
cal sources); Jonah B. Gelbach, Material Facts in the Debate over Twombly and
Igbal, 68 STAN. L. REV. 369, 376 (2016) (same); Clopton, supra note 13, at 416-17
(collecting sources critical of Twombly and Igbal).

46 Professor Wright and later Professors Oakley and Coon were at the fore-
front of studying the fact-notice distinction in state courts—and I am incredibly
indebted to their herculean efforts. See supra note 28. Neither study, though,
focused on exactly the question asked here: How did states switch from fact to
notice pleading (and later to plausibility pleading)?
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amount.4” Fact pleading requires pleaders to state the ulti-
mate facts upon which relief can be granted.4® Fact pleading’s
chief rival was “notice pleading.” In order to survive a motion to
dismiss in a notice-pleading jurisdiction, a complaint must
provide no more than “‘a short and plain statement of the
claim’ that will give the defendant fair notice of what the plain-
tiff's claim is and the grounds upon which it rests.”49

By the end of the 20th century, notice pleading dominated
U.S. civil procedure. In federal court, the Federal Rules of Civil
Procedure catalyzed the rise of notice pleading,5° later exempli-
fied in cases such as Conley v. Gibson and Swierkiewicz v.
Sorema.5! In the states—perhaps owing a debt to the gravita-
tional pull of the Federal Rules52—notice pleading also took
hold, though some states stayed loyal to fact pleading.53

I reviewed the process by which each state adopted notice
pleading.5¢ As in the federal system, the most common route
was that a state would adopt notice pleading as part of its
introduction of court-made rules of procedure. With some vari-
ation, this reasonably describes the process in thirty states.55

47 Any subtle distinctions between “fact pleading” and “code pleading” are not
relevant to this inquiry.

48  See, e.g., Sierocinski v. E.I. Du Pont De Nemours & Co., 103 F.2d 843, 844
(3d Cir. 1939) (holding that averment of certain claims was sufficient for plead-
ings); see also Kevin M. Clermont, Three Myths about Twombly-Igbal, 45 WAKE
FOREST L. REV. 1337, 1355-57 (2010) (distinguishing fact pleading from the “plau-
sibility pleading” described below); Martin H. Redish, Pleading, Discovery, and the
Federal Rules: Exploring the Foundations of Modern Procedure, 64 FLA. L. REV.
845, 860-63 (2012) (same).

49  Conley v. Gibson, 355 U.S. 41, 47 (1957) (internal footnote omitted) (quot-
ing FED. R. CIv. P. 8(a)(2)).

50 See FED. R. CIv. P. 8.

51  Conley, 355 U.S. at 47-48; Swierkiewicz v. Sorema N.A., 534 U.S. 506,
512-13 (2002).

52 See generally Dodson, supra note 30.

53  See, e.g., Oakley & Coon, supra note 28, at 1378 (describing states that
retained some version of fact pleading); Wright, supra note 28, at 85-88 (discuss-
ing the effect of the Federal Rules on state procedure). At least eleven states
require fact pleading today: Arkansas, California, Connecticut, Florida, Illinois,
Louisiana, Maryland, Missouri, Oregon, Pennsylvania, and South Carolina. See
infra Appendix Table C.

54 Note that this analysis focuses on the courts’ formal approach to pleading,
not necessarily how every court decides cases in practice.

55 Those states are Alabama, Alaska, Arizona, Delaware, Hawaii, Idaho, Indi-
ana, Kentucky, Maine, Massachusetts, Michigan, Minnesota, Mississippi, Mon-
tana, Nebraska, Nevada, New Mexico, North Dakota, Ohio, Oregon, Rhode Island,
Tennessee, Texas, Utah, Vermont, Washington, West Virginia, Wisconsin, and
Wyoming. I have summarized and cited these changes in Appendix Table C.

Note, however, that the move to a rule-based system did not necessarily
involve an immediate switch to notice pleading. In Arkansas, Florida, Iowa, Mary-
land, Missouri, New Jersey, Oklahoma, and South Carolina, the initial set of
court-promulgated rules retained fact pleading from earlier regimes. See infra
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The remaining notice states followed other paths.5¢ In
Iowa, it was not the original promulgation of rules, but a rule
amendment that led to notice pleading.5” In four states—Geor-
gia,58 Kansas,5° New York,6° and North Carolina®!—the legisla-
ture accomplished this goal. In New Jersey (and perhaps New
York as well), it appears that notice pleading developed as a
result of judicial drift.62 In sum, judicial rulemaking was the
primary way that notice pleading arose in the states, but it was
not alone.

Notice pleading versus fact pleading was the major split in
the 20th century, but the 21st century saw the entry of a new
contender: “plausibility pleading.”®3 In the famed decisions
Twombly and Igbal, the Supreme Court held that to survive a
motion to dismiss, the well-pleaded allegations in a complaint,
taken as true, must plausibly show the pleader’s entitlement to
relief.64 The Court thus seemed to change the accepted plead-
ing standard not by rule amendment but by judicial decision.6%

Appendix Table C. I have more to say about Iowa and New Jersey shortly. On the
flipside, it appears that Colorado had a version of notice pleading before it adopted
its rules-based system. See infra Appendix Table C.

56  As noted supra note 53, eleven states use fact pleading today.

57 See Iowa CT. R. 1.402 Official Comment.

58  See Oakley & Coon, supra note 28, at 1392 (collecting sources on Georgia).

59  See KAN. STAT. ANN. § 60-208 (2018).

60  There is some dispute on this point. Some sources attribute the shift to the
legislative adoption of the Civil Practice Law and Rules (CPLR), see DAVID D.
SIEGEL, NEW YORK PRACTICE §§ 207-08 (5th ed. 2011), while others suggest judicial
decisions are responsible. See infra Appendix Table C. Still others dispute
whether New York is properly characterized as “notice” or “fact” pleading. See,
e.g., Edward D. Cavanagh, The Impact of Twombly on Antitrust Actions Brought in
the State Courts, 12 ANTITRUST SOURCE, Feb. 2013, at 1, 6 (“The New York standard
is thus a hybrid of notice pleading and fact pleading that requires a pleader not
only to put the defendant on notice of the claim, but also to set forth the elements
of its cause of action.”).

61 See 1967 N.C. Sess. Laws 954; N.C. R. CIv. P. 8 cmts.; Sutton v. Duke, 176
S.E.2d 161, 164 (N.C. 1970); see also Oakley & Coon, supra note 28, at 1412
(“North Carolina switched from a conventional fact pleading code of procedure
when its legislature enacted the North Carolina Rules of Civil Procedure.”).

62 The New Jersey rule refers to the pleading of facts, but later decisions
applied notice pleading. See infra Appendix Table C. For a discussion of New
York, see supra note 60.

63  See Clermont, supra note 48, at 1355-59.

64 See Bell Atlantic v. Twombly, 550 U.S. 544, 556 (2007); Ashcroft v. Igbal,
556 U.S. 662, 678 (2009).

65  See, e.g., Patricia W. Hatamyar, The Tao of Pleading: Do Twombly and Igbal
Matter Empirically?, 59 AM. U. L. REv. 553, 557 (2010); see generally BURBANK &
FARHANG, supra note 1 (arguing that this method of federal procedural change has
been the most important in recent decades). Of course, it may have been the
federal courts before Twombly were misapplying Rule 8, and this decision brought
them back in line. See generally Redish, supra note 48.
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Like notice pleading, plausibility pleading has made its way
to the states, but the institutional story of plausibility differs
profoundly from the notice-pleading precedent.66 Plausibility
entered state pleading law by judicial decision. State courts in
at least Colorado, Massachusetts, Nebraska, South Dakota,
and Wisconsin adopted plausibility pleading without formal
changes to the state rules.6” Meanwhile, as I have documented
elsewhere, courts in at least nineteen states have expressly
rejected plausibility pleading.6® Indeed, some of these states
rejected plausibility pleading on institutional grounds, sug-
gesting that such a change should be the product of the state’s
usual procedure-making process, not a court decision.®® Al-
though no state rulemaking body has in fact adopted plausibil-
ity pleading in this way, it seems plausible—if not likely—that
one or more will do so eventually.

C. Making the Law of Class Actions

A second major example of procedure-making relates to
class actions. Though the class-action device has deeper
roots,”® the modern damages class action arrived in federal
court with the 1966 amendments to Federal Rule of Civil Proce-
dure 23.7! In other words, in the federal system, rule amend-

66  Note also that the process by which federal procedure shifted to plausibility
complicates how states should “mirror” the Federal Rules—if federal courts rein-
terpret a rule but do not amend it, what is a state court interpreting identical
words in a state rule to do? See Dodson, supra note 30, at 711-17.

67  See infra Appendix Table C.

68  See Clopton, supra note 13, at 413 (citing cases from state courts in Ala-
bama, Arizona, Delaware, Georgia, lowa, Kansas, Minnesota, Montana, Nevada,
New Mexico, New York, North Carolina, Ohio, Oklahoma, Tennessee, Texas, Ver-
mont, Washington, and West Virginia).

Note also that mere partisan affiliation does not explain these results. To
determine partisanship, I used the method identified infra section I1.B.4 as ap-
plied to all of the judges participating in the opinion adopting (or rejecting) plausi-
bility, cited in Appendix Table C. Of the five state courts adopting plausibility,
Democrats controlled two, Republicans controlled two, and one was selected
through nonpartisan elections. Meanwhile, of the state courts rejecting plausibil-
ity pleading, I was able to categorize seven as Democratic-controlled and five as
Republican-controlled.

69  See, e.g., Central Mortg. Co. v. Morgan Stanley Mortg. Capital Holdings
LLC, 27 A.3d 531, 537 (Del. 2011) (“[W]e emphasize that, until this Court decides
otherwise or a change is duly effected through the Civil Rules process, the gov-
erning pleading standard in Delaware to survive a motion to dismiss [is un-
changed].” (emphasis added)).

70  See generally STEPHEN C. YEAZELL, FROM MEDIEVAL GROUP LITIGATION TO MOD-
ERN CLASS ACTION (1987).

71  See FED. R. CIv. P. 23; FED. R. CIv. P. 23 advisory committee’s note to 1966
amendment.
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ment was the mechanism for this important procedural
change.”2

In an early assessment of the Class Action Fairness Act of
2005,73 Professor Stephen Burbank identified state versions of
the 1966 amendments, concluding that all but a few states
eventually adopted equivalent rules.”# There is ample space to
debate what would constitute “adopting” those highly signifi-
cant amendments, but for present purposes, it is sufficient to
rely on Burbank’s characterization.”> Instead, the issue for
this survey—not reported in these terms by Burbank—is by
what mechanism states made this change.

Updating Burbank’s study, I determined the mechanism
by which each state adopted the 1966-style class action.?¢
Tracking the federal approach, the most common way for
states to introduce the 1966-style class action was by judicial
rule amendment, which occurred in twenty-four states.”” In
ten more states, the 1966-style class action arrived when the
state first introduced judicial-rule-based procedure sometime
after 1966.7¢ Meanwhile, in the code-based states of Kansas,
New York, Oklahoma, and Oregon, legislative amendment of
the procedure code introduced the modern class action.”® In at
least five states, judicial decisions introduced the 1966-style
class action, with later ratification by legislation or rule amend-
ment.8° Two states have no equivalent class-action rule, and
four have class-action approaches that predate, and did not
incorporate, the 1966 amendments.8!

72 See David Marcus, The History of the Modern Class Action, Part I: Sturm
und Drang, 1953-1980, 90 WasH. U. L. Rev. 587, 615-19 (2013).

73 See Pub. L. No. 109-2, 119 Stat. 4 (2005) (codified in scattered sections of
28 U.S.C)).

74 Stephen B. Burbank, Class Action Fairness Act, supra note 30, at 1544-51.

75 See id.

76  Further documentation is available in Appendix Table D.

77  See infra Table A & Appendix Table D.

78  See id.

79  See id.; see also supra subpart I.A (identifying states that rely on legislation
versus judicial rulemaking).

80  See infra Table A & Appendix Table D.

81  Mississippi and Virginia have no equivalent class action rule, while Califor-
nia, Nebraska, North Carolina, and Wisconsin have class-action rules that pre-
date, and did not incorporate, the 1966 amendments. See infra Table A &
Appendix Table D. Note though that these states may allow similar types of class
actions without having a formal rule. See, e.g., TIMOTHY D. COHELAN, COHELAN ON
CALIFORNIA CLASS ACTIONS §§ 1:2-3 (2017-2018 ed.) (describing federal Rule 23 “as
guidance on novel class certification issues” under California law).
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TABLE A — STATE ADOPTION OF 1966-STYLE CLASS ACTION

Rule Amendment New Rules
Alaska Nevada Alabama
Arizona New Hampshire Idaho
Colorado New Jersey Indiana
Connecticut New Mexico Maryland
Delaware North Dakota Massachusetts
Florida Pennsylvania Michigan
Hawaii Rhode Island Ohio
Iowa South Dakota South Carolina
Kentucky Texas Tennessee
Maine Utah Vermont
Minnesota Washington
Missouri Wyoming
Montana
Legislative Judicial Decision No Formal
Amendment 1966-Style Rule
Kansas Arkansas California
New York Georgia Mississippi
Oklahoma [linois Nebraska
Oregon Louisiana North Carolina
West Virginia Virginia
Wisconsin

In sum, for state versions of the 1966 class action amend-
ments, judicial rulemaking was the most common, but not the
only, method of procedural change.

In case one suspects that this is purely a question of tim-
ing—that the 1960s were more amenable to rulemaking than
recent years—I also checked the 2003 amendments to the fed-
eral class action rule, which were among the most important
Rule 23 amendments since 1966.82 Building on an important
study by Professors Subrin and Main,83 I identified seventeen
states that updated their rules consistent with the 2003 federal
amendments.®* Thirteen states did so by judicial rule amend-

82  See FED. R. CIv. P. 23; FED. R. CIv. P. 23 advisory committee’s note to 2003
amendment.

83  Subrin & Main, supra note 16, at 536.

84 ] updated Subrin and Main’s findings to reflect my reading of current law.
These results, along with the 1966 results, are reported in Appendix Table D.
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ment.8> Five did so by legislative code amendment.8¢ Again,
rule amendment remains a viable method for significant proce-
dural reform.87

D. More Examples

Pleading and class actions, of course, are not the only im-
portant procedural issues. In recent years, significant contro-
versy arose regarding amendments to Federal Rule 26 that
emphasized that the scope of discovery should be “proportional
to the needs of the case.”®® Criticism of “proportionality” has
been sharp.8®

As of April 2018, seven states have adopted the new “pro-
portionality” language.®® Five of these seven states used judi-
cial rule amendment, while two used statutes.®!’ Meanwhile,
the Standing Advisory Committee on the Massachusetts Rules
of Civil and Appellate Procedure considered but expressly de-
clined to recommend adding this language to the Massachu-
setts rules.®2 Even before “proportionality,” Utah’s Advisory
Committee announced in 2011 that it no longer found mirror-
ing the Federal Rules to be appropriate for the state.93

85 The states are Arizona, Arkansas, Idaho, lowa, Kentucky, Minnesota, Mon-
tana, New Jersey, North Dakota, Ohio, Texas, and Wyoming. See infra Appendix
Table D.

86 The states are California, Connecticut, Kansas, Louisiana, and Oklahoma.
See infra Appendix Table D.

87  Adoption of 2003-style class action amendments, which were understood
to be pro-defendant, had a partisan tilt. None of the eleven rules states with high
courts controlled by Democrats adopted versions of the 2003 class actions
amendments, while six of nineteen Republican-controlled rules states did.

88 See FED. R. CIv. P. 26(b)(1); FED. R. CIv. P.26 advisory committee’s note to
2015 amendment. Note, though, that the language of proportionality predated
the 2015 amendment in another part of Rule 26. FED. R. CIv. P. 23, 26 advisory
committee’s note to 2015 amendment.

89 E.g., BURBANK & FARHANG, supra note 1, at 6; Coleman, supra note 7, at
1009-10; Simard, supra note 16, at 11; Adam N. Steinman, The End of an Era?
Federal Civil Procedure after the 2015 Amendments, 66 EMORY L.J. 1, 28 (2016);
Subrin & Main, supra note 16, at 531; Suja A. Thomas & Dawson Price, How
Atypical Cases Make Bad Rules: A Commentary on the Rulemalking Process, 15
NEv. L.J. 1141, 1150 (2015); Elizabeth Thornburg, Cognitive Bias, the “Band of
Experts,” and the Anti-Litigation Narrative, 65 DEPAUL L. REv. 755, 759-60 (2016).

90  Arizona (ARiZ. R. CIv. P. 26(b)(1)(A)); Colorado (CoLo. R. Cwv. P. 26(b)(1));
Kansas (KAN. STAT. ANN. § 60-226(b)(1) (2018)); Minnesota (MINN. R. Civ. P.
26.02(b)); Oklahoma (OKLA. STAT. tit. 12 § 3226(B)(1)(a) (2018)); Vermont (VT. R.
Cwv. P. 26(b)(1)); Wyoming (Wyo. R. Civ. P. 26(b)(1)).

91  See rules and statutes cited supra note 90.

92 See Mass. R. CIv. P. 26, Reporters Note — 2016.

93  See NAT'L CTR. FOR STATE COURTS, UTAH: IMPACT OF THE REVISIONS TO RULE 26
ON DISCOVERY PRACTICE IN THE UTAH DISTRICT COURTS 1 (2015), https://www.ncsc
.org/~/media/Files/PDF /Topics/Civil%20Procedure/Utah%20Rule%2026%20
Evaluation%20Final%20Report(2015).ashx [https://perma.cc/HSJ4-ZZE6]
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Civil proceduralists also will be familiar with the conster-
nation surrounding proposed amendments to Federal Rule 68
on offers of judgment.®# In brief, in order to encourage settle-
ment, the federal advisory committee proposed strengthening
the penalties associated with rejecting an offer of judgment that
ultimately exceeded the final award, including by charging at-
torney fees to the rejecting side.®> Significant backlash led this
proposal to be dropped.®¢

I reviewed every state’s rules on offers of judgment.®” Eight
states include attorney-fee provisions in their offer of judgment
rules,?8 with legislatures being responsible for four of the eight
provisions.®? Thirty-six states do not include attorney fees,
and six states do not have trans-substantive rules on offers of
judgment.100

I could go on.!°1

(quoting a memorandum filed by the Utah Supreme Court Advisory Committee on
the Rules of Civil Procedure with the Chief Justice); see also Simard, supra note
16, at 27 (discussing proportionality in state courts and Utah in particular).

94  FED. R. CIv. P. 68.

95  See, e.g., BURBANK & FARHANG, supra note 1, at 132-33 (noting that the
federal advisory committee “advanced proposals to amend Rule 68 that would
have measurably increased the risks of declining offer of judgement”); Robert G.
Bone, “To Encourage Settlement”: Rule 68, Offers of Judgment, and the History of
the Federal Rules of Civil Procedure, 102 Nw. U. L. REv. 1561, 1609 (2008) [herein-
after Bone, “To Encourage Settlement”] (“The 1983 proposal . . . included fees in
the sanction subject to the court’s discretion.”).

96  See, e.g., BURBANK & FARHANG, supra note 1, at 132-33; Bone, “To En-
courage Settlement,” supra note 95, at 1609.

97  See infra Appendix Table E.

98 The states are Alaska, Connecticut, Florida, Georgia, Michigan, Nevada,
New Jersey, and Texas. See ALASKA R. CIv. P. 68; CONN. GEN STAT. § 52-192a
(2018); FLA. STAT. ANN. § 768.79 (West 2018); FLA. R. CIv. P. 1.442; GA. CODE ANN.
§ 9-11-68 (2018); MICH. CT. R. 2.405; NEV. R. CIv. P. 68; N.J. R. CT. 4:58-1 to -6;
TEX. CIv. PRAC. & REM. CODE ANN. § 42.004 (West 2018); TEX. R. CIv. P. 167.4.
South Carolina does not include fees but adds an 8% penalty. S.C. R. CIv. P. 68.

99  Connecticut and Georgia are states with legislative procedure codes, and
Florida and Texas are states with judge-made procedural rules but with statutes
addressing offers of judgment. See FLA. STAT. ANN. § 768.79; FLA. R. CIV. P. 1.442;
TEX. CIv. PRAC. & REM. CODE ANN. § 42.004.; TEX. R. CIv. P. 167.4.

100  See infra Appendix Table E.

101 In 2015, the Supreme Court abrogated Federal Rule 84, which meant that
the “Appendix of Forms to the Civil Rules” were no longer authoritative. See FED.
R. Cv. P. 84 advisory committee’s note to 2015 amendment. See generally Brooke
D. Coleman, Abrogation Magic: The Rules Enabling Act Process, Civil Rule 84, and
the Forms, 15 NEV. L.J. 1093 (2015) (describing and lamenting this development).
At least five states have rescinded their “forms” rules this decade. Ky. R. CIv. P. 84
(omitted); N.Y. C.P.L.R. § 107 (repealed 2016); Administrative Order of the Chief
Administrative Judge of the Courts, AO/119/16 (May 23, 2016); Mass. R. Civ. P.
84 (repealed 2017), Reporter’s Notes—2017; UTAH R. CIv. P. 84 (repealed 2017);
Wyo. R. Civ. P. 84 (forms removed); see also DEL. SUP. CT. R. 84 (omitted). Yet
during the same period, Illinois added a rule on forms, Arizona reaffirmed its
commitment to forms, and Rhode Island amended its rule to direct people to the
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II
STATE ADVISORY COMMITTEES

The broad strokes of state procedure-making have much in
common with the federal system. In most states, the highest
court promulgates rules of civil procedure. Legislatures can
exercise lawmaking authority to affect procedure, and judges
may make decisions in their judicial capacity that effect proce-
dural changes. These observations are not just theoretical—
they describe important procedural decisions about pleading,
class actions, discovery, settlement, and more.102

forms website. Ariz. R. CIv. P. 84 cmt.; ILL. SuP. CT. R. 10-101; R.I. Sup. CT. R. 84.
In total, I count at least twenty-four states with general rules providing for the
sufficiency of their forms. ALA. R. CIv. P. 84; ARIZ. R. CIv. P. 84; CoLO. R. CIv. P. 84;
FLA. R. CIv. P. 1.900; GA. CODE ANN. § 9-11-84 (2018); Haw. R. CIv. P. 84; ILL. SUP.
CT. R. 10-101; IND. TRIAL P. R. 82; IowA R. Civ. P. 1.1901; ME. R. CIv. P. 84; MINN.
R. Cwv. P. 84; Miss. R. Civ. P. 84; Mo. Sup. CT. R. 49.01; MoNT. R. CIv. P. 84; N.C. R.
Civ. P. § 1A-1, Rule 84; N.D. R. CIv. P. 84; N.J. R. 6:1; NEV. R. CIv. P. 84; OHIO R.
Civ. P. 84; OKLA. ST. ANN. tit. 12, § 2026 (2018); R.I. SUPER. R. CIv. P. 84; S.D. R.
CIv. P. § 15-6-84 (also found at S.D. CODIFIED LAWS § 15-6-84 (2018)); VT. R. CIv. P.
84; W. VA. R. CIv. P. 84.

In Hickman v. Taylor, the Supreme Court declared a new work-product doc-
trine for federal courts, rather than proceeding by rule amendment. 329 U.S.
495, 514 (1947); see Richard L. Marcus, Reform Through Rulemalking?, 80 WASH.
U. L.Q. 901, 922-23 (2002) (discussing Hickman). Following that decision, a prior
edition of Wright & Miller documented about two dozen states dissenting from the
Hickman approach through procedural rule or statute. 8 CHARLES ALAN WRIGHT &
ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2022, n.24 (2d ed. 1994). It
identified eighteen states that adopted a version of the proposed (but not adopted)
Federal Rules amendment from 1946, and five other states that adopted a version
of the proposed (but not adopted) Federal Rules amendment from 1955. Id. Nota-
bly, after Rule 26’s work-product provision was amended in 1970, thirty-four
states adopted a verbatim copy of the rule and ten more adopted functional
equivalents. Id. § 2023, nn.27-28.

On sanctions, Professor Madison observed that twenty-five states adopted a
version of “good faith” pleading rules that look like the post-1983 Federal Rule 11
(“majority approach”); nineteen adopted versions that look like the post-1993
Federal Rule (“minority approach”); and six states do not have Rule 11 equivalents
at all (“nonconforming state”). See MADISON, supra note 29, at 296-97; see also
Stephen N. Subrin, Federal Rules, Local Rules, and State Rules: Uniformity, Diver-
gence, and Emerging Procedural Patterns, 137 U. PA. L. REv. 1999, 2037 (1989)
(discussing state responses to the Rule 11 amendments). Note that code and rule
states behave roughly equally in Madison’s count. There are four code states
adopting the majority approach, three adopting the minority approach, and two
are nonconforming. MADISON, supra note 29, at 296-97.

102 One area where states differ markedly from the federal system, and from
each other, is in their method of selecting judges. Whether those mechanisms
have direct effects on the content of state law is a difficult question beyond the
scope of this project, though it sets up nicely for future research on comparative
state law. Cf. Brian T. Fitzpatrick, The Ideological Consequences of Selection: A
Nationwide Study of the Methods of Selecting Judges, 70 VAND. L. REv. 1729, 1733
(2017) (discussing judicial selection methods and partisanship).
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But these descriptions are only part of the story. In the
federal system, the Supreme Court’s exercise of rulemaking
authority depends heavily on a system of “advisory commit-
tees” made up primarily of judges and practitioners.'°3 The
Advisory Committee on Civil Rules considers and proposes
amendments to the Federal Rules of Civil Procedure.'°* The
advisory committee’s proposals are transmitted to the Judicial
Conference through its Committee on Rules of Practice and
Procedure (known as the “Standing Committee”) and if ap-
proved, they are ultimately sent to the Supreme Court for con-
sideration and potential adoption.105

At the forefront of attention to—and criticism of—the Advi-
sory Committee on Civil Rules has been Professor Stephen
Burbank. In the 1980s, Professor Burbank zeroed in on the
lack of transparency in the advisory committee process.!°¢ His
criticisms led to the transparency-enhancing reforms de-
scribed in the Introduction and taken up again below.107

In more recent work, Burbank and political scientist Sean
Farhang have examined empirically the work and composition
of the federal advisory committee.'°® Burbank and Farhang
analyzed proposed amendments to the Federal Rules that had
consequences for private enforcement. They found a dramatic
trend toward pro-defendant proposals from 1960 to 2014:
“[TIlhe predicted probability that [a proposed amendment]
would favor plaintiffs went from highly likely at the beginning of

103 See also BURBANK & FARHANG, supra note 1, at 77-82 (collecting member-
ship). See generally 4 CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE
AND PROCEDURE § 1007 (4th ed. 2013) (describing the history of the advisory com-
mittees); Burbank, Rules Enabling Act, supra note 25, 1131-37 (same). The fed-
eral advisory committee also includes academics and government officials.
BURBANK & FARHANG, supra note 1, at 77-82.

104  See 28 U.S.C. 8§88 2071-2077 (2018) (Rules Enabling Act). See generally
WRIGHT & MILLER, supra note 103 (collecting sources); Struve, supra note 24, at
1103-19.

105  See sources cited supra note 104.

106  As former Rules Committee Reporter Paul Carrington put it, Burbank “had
been temperately critical of the 1934 establishment of a rulemaking process that
lacked full transparency and sensitivity to potential substantive consequences.”
Paul D. Carrington, Politics and Civil Procedure Rulemalking: Reflections on Experi-
ence, 60 DUKE L.J. 597, 615 (2010).

107 See Tobias Barrington Wolff, Managerial Judging and Substantive Law, 90
WasH U. L. REv. 1027, 1032 (2013) (“[T]he committee reluctantly embraced greater
transparency and public participation in the rulemaking process, a reform ac-
complished largely as a consequence of the scholarly critiques of Professor Ste-
phen Burbank.”); see also supra note 4 and accompanying text; infra note 259
and accompanying text.

108 BURBANK & FARHANG, supra note 1, at 77-82; see also Stephen B. Burbank
& Sean Farhang, Litigation Reform: An Institutional Approach, 162 U. PA. L. REV.
1543, 1587-88 (2014).
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the series to highly unlikely at the end.”'°® Burbank and
Farhang also studied committee membership.'1°© The share of
judges on the committee relative to practitioners has increased
substantially over time.!!'! Among committee members, the
vast majority of judges had been appointed to the bench by
Republican presidents.112 Practitioners on the committee
skewed heavily toward corporate, defense-side lawyers, espe-
cially in recent years.!13

This Part describes the states’ use of civil rules advisory
committees and presents the results of a large empirical study
of state advisory committee membership.'!4 In brief, state ad-
visory committees are quite common. Their selection processes
often mirror the federal advisory committee, but the member-
ship of state committees differs on various dimensions from
federal membership today: there are substantially more practi-
tioners, and there is more balance among members of each
professional group. On the other hand, I find that states are
not always publicly accessible in their procedure-making
processes.

A. State Advisory Committee Procedures

Researching state courts is decidedly more challenging
than researching the federal courts, but I have endeavored to
determine the process by which every state court system
adopts rule changes. Of the forty-one rule-based states, it ap-
pears that at least thirty-five states have advisory committee-
like structures.!!'> This total does not include Oregon, which
as noted above, authorizes a committee to adopt rule changes

109 BURBANK & FARHANG, supra note 1, at 95.

110  Id at 77-82. I discuss their results in more detail below as I survey the
state results.

111 Id. at 79.

112 Id. at 84-85.

113 Id. at 81.

114  This inquiry was entirely absent from the otherwise highly detailed studies
of state procedure mentioned supra note 44.

115  Alabama; Alaska; Arizona; Arkansas; Colorado; Delaware; Florida; Hawaii;
Idaho; Indiana; Iowa; Kentucky; Maine; Maryland; Massachusetts; Minnesota;
Mississippi; Missouri; Montana; Nebraska; Nevada; New Hampshire; New Jersey;
New Mexico; North Dakota; Ohio; Pennsylvania; South Carolina; Tennessee;
Texas; Utah; Vermont; Virginia; Wisconsin; and Wyoming. For citations to rele-
vant authorities, see Appendix Table A.

Note that, in South Carolina, a state court rule calls for the creation of a Rules
Advisory Committee and specifies a selection mechanism. See S.C. App. CT. R.
609. I have collected the most recent membership, but there is some evidence
that the committee is no longer active. See infra Appendix Table A.



22 CORNELL LAW REVIEW [Vol. 104:1

directly.''¢ Michigan, Rhode Island, South Dakota, Washing-
ton, and West Virginia seemingly do not employ standing rules
committees.117

The next question is who appoints committee members. In
the federal system, the Chief Justice has the authority to ap-
point members of the advisory committee.!!'® It has not es-
caped notice that since 1953, every Chief Justice has been
appointed by a Republican president, and the Republican
chiefs have exercised their appointment authority in ways that
have drawn criticism regarding balance.!19

Turning to the states, committee members are selected by
the state high court in at least twenty-three of the thirty-five
states with committees: Alabama, Arkansas, Colorado, Idaho,
Indiana, Iowa, Maine, Maryland, Massachusetts, Minnesota,
Missouri, Montana, Nebraska, Nevada, New Jersey, New Mex-
ico, Pennsylvania, South Carolina, Tennessee, Texas, Utah,
Vermont, and Wyoming.!2° Four states expressly authorize se-
lection by the Chief Justice: Alaska, Hawaii, North Dakota, and
Virginia.'?! Among the states in these two groups, I cannot
establish the de facto division of authority, meaning that it is
possible that some of these states in practice rely on the entire
court while others effectively delegate authority to the Chief
Justice.

116  See supra note 35 and accompanying text.

117 For citations to relevant authorities, see Appendix Table A.

118  See supra notes 103-104 (collecting sources).

119  See, e.g., BURBANK & FARHANG, supra note 1, at 83-91 (studying judge
members since 1970). The Chief’s potential partisan inclinations have been rele-
vant to other administrative functions too, though not all of them. See, e.g.,
Andrew D. Bradt & Zachary D. Clopton, MDL v. Trump: The Puzzle of Public Law in
Multidistrict Litigation, 112 Nw. U. L. REV. 905, 925-26 (2018) (noting that recent
Chief Justices have selected Republican-appointed judges for the advisory com-
mittees and the Foreign Intelligence Surveillance Court, but not for the Judicial
Panel on Multidistrict Litigation); James E. Pfander, The Chief Justice, the Ap-
pointment of Inferior Officers, and the “Court of Law” Requirement, 107 Nw. U. L.
REV. 1125, 1135 (2013) (noting some scholars belief that Chief Justice Rehnquist
took a partisan approach to judicial appointments); Judith Resnik & Lane Dilg,
Responding to a Democratic Deficit: Limiting the Powers and the Term of the Chief
Justice of the United States, 154 U. PA. L. REv. 1575, 1604 (2006) (same); Theodore
W. Ruger, The Judicial Appointment Power of the Chief Justice, 7 U. PA. J. CONST.
L. 341, 390-95 (2004) (examining empirical evidence regarding the appointments
of Chief Justices Burger and Rehnquist).

120  For citations to relevant authorities, see Appendix Table A. I do not include
Kentucky here because, despite numerous requests, the Clerk of the Supreme
Court of Kentucky declined to provide the relevant information.

121  For citations to relevant authorities, see Appendix Table A.
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The remaining states have varied approaches. In Ari-
zona'2?2 and Florida,!2?3 a standing committee is appointed by
the State Bar Association.'2¢4 Delaware courts rely on two bod-
ies: one appointed by the trial court and one appointed by the
high court.'?5 Four states have mixed-appointment systems
specified by rule or statute, such that appointment authority is
shared among some combination of the high court, the lower
courts, bar associations or other professional groups, the state
public defender, the governor, the attorney general, the legisla-
ture (or some subset of legislators), and law school deans.!2¢

Among the states with “standard” advisory committees, at
least three formally constrain membership otherwise selected
by the state high court:

e Minnesota: The Supreme Court must appoint an advisory
committee comprised of “eight members of the bar of the
state, one judge of the Court of Appeals, and two judges of
the district court . . . .”127

e South Carolina: The members shall be “(1) a circuit court
judge who shall serve as the chair of the Committee; (2) a
circuit court judge or a master-in-equity; (3) a family court
judge; (4) a probate judge; (5) a magistrate or municipal
court judge; (6) four regular members of the South Caro-
lina Bar; and, (7) a non-voting reporter.”128

e Vermont: The members shall be “two Superior and/or Dis-
trict Court Judges, one superior court clerk, the chair of
the Vermont Bar Association corresponding standing

122 See ARIZ. REV. STAT. § 12-110; see also Main, supra note 21, at 860 (citing
STATE BAR OF ARIZ., STANDING COMMITTEE GUIDELINES 1 (2013)).

123 FL. R. JUD. ADMIN. 2.140.

124 Arizona also has a Task Force appointed by its Chief Justice. See SUPREME
COURT OF THE STATE OF ARIZ., Order No. 2014-116, IN THE MATTER OF: ESTABLISHMENT
OF THE TASK FORCE ON THE ARIZONA RULES OF CIVIL PROCEDURE, ADMIN. ORDER (2014).

125 The Delaware Superior Courts established a Civil Rules Advisory Commit-
tee appointed by the president judge of the Superior Court. See SUPERIOR COURT
OF THE STATE OF DEL., IN RE: POLICY, TIME STANDARDS, AND PROCEDURES RELATING TO
CiviL CASE DISPOSITION, CIVIL ADMINISTRATIVE ORDER (2000), http://
courts.delaware.gov/superior/pdf/civiladmord.pdf [https://perma.cc/BZU7-
B2FN]. At the same time, under the Delaware Constitution, the Supreme Court
has constitutional supervisory authority over the superior court rules. DEL.
CONST. art. 4, § 13. Pursuant to that authority, the Supreme Court Rules call for
the creation of a permanent Advisory Committee on Supreme Court Rules, Rules
of Civil Procedure, and Rules of Evidence, with members appointed by the Su-
preme Court. DEL. SUP. CT. R. 93.

126 These states are Mississippi, New Hampshire, Ohio, and Wisconsin. See
Miss. CODE ANN. § 9-3-65; N.H. Sup. CT. R. 51; OHIO R. PrRAC. & P. COMMISSION § 3;
WIS. STAT. ANN. § 758.13; see also infra Appendix Table A (quoting these provi-
sions in full).

127 MINN. STAT. ANN. § 480.052 (West 2018).

128 S.C. Arp. CT. R. 609.
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committee (to the extent that one exists), and seven other
members to be appointed by the Supreme Court.”129

Finally, Iowa has a court rule announcing a policy of gen-
der balance that seems to apply here: “It is a policy of the
judicial branch that all boards, commissions, and committees
to which appointments are made or confirmed by any part of
the judicial branch shall reflect, as much as possible, a gender
balance.”!3° Jowa’s committee today is comprised of more wo-
men than men.!3!

B. State Advisory Committee Membership

Advisory committee membership may have meaningful
consequences for civil procedure. Therefore, in addition to un-
derstanding the mechanisms for state committee appointment,
I also have endeavored to determine the composition of state
committees.

I have been able to determine the members of thirty-four of
the thirty-five state advisory committees, comprising 682 total
observations.132 Although the most thorough study would col-
lect data over time, this task is both significantly more difficult
for state courts than their federal equivalent, and it would in-
volve substantially more observations. For comparison, taking
yearly measurements of the federal advisory committee, one
would need about fifty years of federal data to equal the num-
ber of state observations in this paper.

Having collected the identities of the current members of
state advisory committees, I coded each observation across a
range of dimensions including profession, race, sex, and parti-
san affiliation.!33 This research relied first on Westlaw’s
“profiler” tools (including its “reports” feature), followed by vari-
ous publicly available sources. I also contacted by email vari-
ous practitioner and academic members of state committees.
These data are not spotless—some characteristics for some
individuals were not available or were ambiguous—but the

129 VT. SUPREME COURT, ADVISORY COMMITTEE ON THE RULES OF CIVIL PROCEDURE,
Admin. Order 17 (1979) (on file with author).

130 Jowa CT. R. 22.34.

131  See infra Appendix Table A.

132 T use membership as of July 1, 2017. As noted above, I lack membership
data for Kentucky. See supra note 120.

133 I will say more about these coding decisions as they come up.



2018] MAKING STATE CIVIL PROCEDURE 25

gaps are not systematic and thus general descriptive observa-
tions are still possible.134

I should note that this study cannot account for the rela-
tive weight of each member’s contribution. It may be that on
some committees the chair controls the agenda, while on
others the law professor serving as “reporter” plays a major
role. But this first-cut analysis can help shed light on compar-
ative procedure-making in the federal and state systems.!35

1. Profession

Tracking Burbank and Farhang, the first level of analysis is
the professional category. In particular, committee members
are typically judges, practitioners, academics, or government
officials. 136

In the federal system, Burbank and Farhang observed a
dramatic increase over time in the proportion of judges relative
to the other categories. In particular, prior to Chief Justice
Burger’s reconstitution of the federal advisory committee in
1971, judges represented about 18% of the committee.!37 This
describes, for example, the committee that took the lead on the
important 1966 amendments to Rule 23.138 The proportion of
judges jumped to almost 70% under Burger and has remained
at about this level.139 Practitioners, who had been the majority
before Burger, have since hovered around 25%.14° Burbank
and Farhang explained that the increase in judicial member-
ship was linked with a desire to protect the institutional inter-
ests of the judiciary and, perhaps, to the Chief Justice’s
perception that he would have more influence over judicial
members. 141

134 The one exception is race, for which I suspect the gaps are systematic.
Below, I explain further how I interpret these results. See infra note 155 and
accompanying text.

135  See, e.g., Peter G. McCabe, Renewal of the Federal Rulemalking Process, 44
AMm. U. L. REV. 1655, 1658-64 (1995); Procedures for the Conduct of Business by
the Judicial Conference Committees on Rules of Practice and Procedure, 195
F.R.D. 386, 386-87 (2000).

136  For Burbank and Farhang, “government official” meant the ex officio fed-
eral government representative on the committee. See BURBANK & FARHANG, supra
note 1, at 77. For states, I include any government employee, which could include
court employees other than judges (such as the clerk of court), high officials (such
as the state attorney general or a state legislator), or other government employees
(such as lower-level attorneys in the state AG’s office).

137  See id. at 78-79.

138  See id. at 72-77; see also supra subpart I.C (discussing class actions).

139  See BURBANK & FARHANG, supra note 1, at 78-79.

140 See id.

141 See id. at 98; see also infra Part III.
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In the states, practitioners vastly outnumber judges. My
data reveal that state advisory committees are on average 56%
practitioners, 27% judges, 13% government, and 4% academ-
ics.142 (New Hampshire also requires lay membership.!43)
Comparing these results to the federal system, the state ratios
are closer to Chief Justice Warren’s 1960 appointments than
anything we have seen since that time.!44

I also find that state partisanship does not seem to affect
the relative proportions of committee-member professions. The
data do not vary meaningfully with either the partisan results
in the 2016 presidential election'45 or the partisan control of
the state high court.146

2. Gender and Race

Gender and race are the next relevant categories. Though
Burbank and Farhang’s book analyzed gender and race for
judges only,'47 they kindly shared their collection of data on
the full membership of the federal advisory committee.'4® Be-
cause diversity norms have changed over time, I used Burbank
and Farhang’s results only since 2000 (rather than from the
entire existence of the federal committee). From these data I
determined that women represented only 13% of committee
years since 2000 and nonwhite members represented less than
7% of committee years since 2000.14°

142 Of the government officials, about 50% are state executive branch officials
or attorneys, 40% are court or other administrative staff, and 10% are legislators
or legislative staff.

143 See infra Appendix Table A. Wisconsin requires the governor to appoint
members of the public to the Judicial Council, though they do not necessarily
serve on the civil rules committee. See WIS. STAT. ANN. § 758.13; see also Wiscon-
sin Judicial Council, https://www.wicourts.gov/courts/committees/judicial
council/index.htm [https://perma.cc/2BDD-JVYM]. Oregon requires lay mem-
bership on its rulemaking council as well. See supra note 35 (discussing Oregon).

144 See BURBANK & FARHANG, supra note 1, at 71, 77-79.

145  States voting for Hillary Clinton were 52% practitioners, 28% judges, 15%
government, and 4% academics. States voting for Donald Trump were 58% prac-
titioners, 26% judges, 12% government, and 5% academics.

146 Among states for which I could identify partisan control of the high court,
Democratic states were 62% practitioners, 24% judges, 11% government, and 2%
academics. Republican states were 54% practitioners, 27% judges, 14% govern-
ment, and 5% academics.

147 See BURBANK & FARHANG, supra note 1, at 86.

148 Their data-collection method is described in id. at 84-85. To determine
race and gender, I used my methods described above.

149  Looking at the entire history of the federal committee, Brooke Coleman
finds that more than 85% of members have been white men. Brooke D. Coleman,
#SoWhiteMale: Federal Civil Rulemaking, 113 Nw. U. L. REv. 52, 62 (2018).
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Turning to the states, although I was unable to identify the
sex and race of every committee member, I can report on those
members for which information was available. On gender, I
was able to identify 205 female members, 15° meaning that state
committees are at least 30% female.!5! This is consistent with
the proportion of female state judges overall,'52 and it is sub-
stantially more representative than the federal advisory com-
mittee (only 13% since 2000).153 The professional categories of
the female committee members were at parity with state com-
mittees overall. 54

For race and ethnicity, white committee members were not
routinely identified as “white.” However, based on publicly
available information, I was able to identify fifty-four nonwhite
members, 55 meaning that state advisory committees are no
less than 8% nonwhite.!56 These results are roughly in line
with the federal advisory committee.!57 State committees are
less representative than state judiciaries overall, though I
would note that my race data are particularly imprecise.!58
Finally, like women, nonwhite members of state committees

150  For example, many media sources identify female lawyers and many em-
ployer biographies use gendered pronouns. I treat these as accurate for purposes
of this study. Though there may be errors, I do not see any reason that they would
be systematic.

151 1 say at least 30% because I am dividing the 205 women by the total
number of members (including some for whom I have not been able to identify
gender).

152 See Tracey E. George & Albert H. Yoon, Measuring Justice in State Courts:
The Demographics of the State Judiciary, 70 VAND. L. REv. 1887, 1908 (2017)
(finding that women hold about 30% of state judgeships).

153 According to data provided by the Federal Judicial Center, women occu-
pied approximately 26% of federal judgeships in 2017. See Federal Judicial
Center, Gender, https://www.fjc.gov/history/exhibits /graphs-and-maps/gender
[https://perma.cc/SETW-8B7K].

154 Female committee members were 51% practitioners (versus 56% overall),
30% judges (versus 26% overall), 17% government (versus 13% overall), and 3%
academics (versus 4% overall).

Women were slightly more likely to be selected in states that voted for the
Republican presidential candidate in 2016 (32% female) than the Democratic
candidate (30% female).

155  For example, members occasionally self-identify race in publicly available
documents, or they are characterized as belonging to a certain racial or ethnic
group in public reports.

156  As above, I say at least 8% because [ am dividing by the total number of
committee members even though I have not identified every member’s race.

157 Again, using Burbank and Farhang’s data I find that the federal committee
included 7% nonwhite members since 2000. See supra note 148 and accompany-
ing text.

158 See George & Yoon, supra note 152, at 1908 (finding about 20% of state
judgeships are held by nonwhites). According to data provided by the Federal
Judicial Center, nonwhites occupied approximately 20% of federal judgeships in
2017. See Federal Judicial Center, Race and Ethnicity, https://www.fjc.gov/his
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are distributed proportionately among professional
categories. 159

3. Practitioners

Further analysis requires subdividing the members by pro-
fessional category. For various reasons, not least of which are
their small numbers, government officials and academics are
the least interesting categories, so I will not analyze them fur-
ther.160 Instead, this subsection discusses practitioners and
the next subsection discusses judges.

To better understand practitioners, Burbank and Farhang
classify practitioner members along two dimensions: plaintiff-
side versus defense-side, and individual clients versus corpo-
rate clients.'6! In their federal data, Burbank and Farhang
find rough parity on both measures in 1960, trending dramati-
cally toward defense-side and corporate since that time.162
This decade, the ratios are around two-to-one on both mea-
sures, favoring defense-side and corporate lawyers.163 Though
they are careful about making causal claims, these trends co-
incide with their observation that the federal advisory commit-
tee’s work product has trended toward anti-plaintiff proposals
during this period.!64

Turning to the states, I identified 381 practitioner mem-
bers in the sample. Using Westlaw’s litigation history reports,
and occasionally other sources, I coded practitioners (when
possible!65) along Burbank and Farhang’'s two dimensions.!66
For practitioners who could be coded as primarily plaintiff-side
or defense-side, I find 43% plaintiff-side and 57% defense-

tory/exhibits/graphs-and-maps/race-and-ethnicity [https://perma.cc/B9HH-
YAAN].

159  The nonwhite state members represent about 8% of all judge members and
10% of practitioner members. Among nonwhite members, 29% are judges and
69% are practitioners.

160  For limited analysis on state government members, see supra note 136.
161  See BURBANK & FARHANG, supra note 1, at 79-82. Note that individual
clients include attorneys representing classes of individuals. In addition to these
two categories, I also coded for sex and race. State practitioner members are at
least 27% female and at least 10% nonwhite.

162 See id.

163 See id.

164 See id. at 91-103.

165 If practitioner data were unavailable, or if practitioners represented
roughly equal numbers of the two categories, I did not code them.

166  Of course, there are shortcomings in these reports, but again, the goal here
is not causal inference, so these imperfections are not problematic.
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side.167 Using the same sources, I identified 42% of practition-
ers as having client bases that were primarily individual, and
58% that were primarily corporate. Standardizing for commit-
tee membership, these latter results are even closer: 47% indi-
vidual and 53% corporate.'6® Note also that every state
committee had a mix of practitioners representing corporate
and individual clients.'6® Anecdotally, a substantial number of
practitioner members themselves represented a mix of corpo-
rate and individual clients, and a mix of plaintiffs and
defendants.17°

Though these data do not account for the pool of potential
practitioners—and, of course, this is just a snapshot of state
committees—these percentages give us a rough picture of the
practitioners who help make state rules of civil procedure. In
short, corporate and defense-side lawyers outnumber individ-
ual and plaintiff-side lawyers in state committees, but their
numbers are close to even—and they are much closer to even
than we have observed in the federal advisory committee in
recent years.171

In addition, recall that practitioners are a significant ma-
jority on state advisory committees.'”2 So not only is there
closer parity between individual and corporate lawyers and be-
tween plaintiff and defense lawyers on state committees, but
individual and plaintiff lawyers make up an even larger propor-
tion of total committee membership in the states as compared
with the federal system.!73

167  Standardizing for committee size, I also find that state committees are, on
average, 57% defense-side and 43% plaintiff-side. To standardize for committee
size, I determined the proportion of plaintiff-side and defense-side attorneys
within each committee and then averaged across them.

168 To standardize for committee size, I determined the proportion of attorneys
with primarily corporate and individual clients within each committee, and then
averaged across them.

169  All but three had a mix of practitioners with primarily defense-side and
plaintiff-side clients. Committees in the three outlier states included multiple
attorneys with mixed client bases of their own.

170  For example, state-court family-law practitioners (rare in federal court)
routinely represent plaintiffs and defendants; small-scale commercial litigators
also may represent plaintiffs or defendants and corporate or individual clients.
See, e.g., Simard, supra note 16, at 8 (contrasting federal- and state-court litiga-
tion). Burbank and Farhang also observed that committee members with mixed
client bases were much more common in the early years of the federal advisory
committee than today. See BURBANK & FARHANG, supra note 1, at 82.

171 See supra note 158 and accompanying text.

172 See supra section I1.B.1.

173 If my practitioner data were representative of state committees, then we
would expect roughly one-quarter of all state committee members to be plaintiff-
side and individual-client lawyers.
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4. Judges

The other significant category of committee members is
judges. Burbank and Farhang report on the appointing presi-
dent, race, and gender of Article III judges serving on the fed-
eral advisory committee.'74 Burbank and Farhang report that
Republican-appointed judges held 70% of the judge seats from
1970-2014, and were a majority on the committee in forty-one
of forty-three years.175 To put it another way, Republican-ap-
pointed judges are 150% more likely to be appointed to the
federal advisory committee than Democratic appointed
judges.'”¢ Burbank and Farhang also find that nonwhite
judges are significantly less likely to be appointed—they com-
prise only 2% of committee years.'7”” Looking only since 2000,
nonwhite judges comprise about 7% of the judge years.!78
Burbank and Farhang’'s data also reveal that women judges
made up about 12% of the all committee years, and 18% since
2000.179

Turning to the state data, I first report information on the
sex and race of judge members. Using the same methods as
above, I find that about one-third of judges on state committees
are female.'8° [ was able to identify 9% of state judges as
nonwhite, though again, the data on race are far from com-
plete. These data compare favorably to the federal results.!8!
Indeed, female judges are much more likely to serve on state
committees than the federal equivalent.82

Ideology is somewhat more complicated to report, given the
manifold mechanisms by which state judges are appointed. In

174 See BURBANK & FARHANG, supra note 1, at 83-91. Their work was aided by
the fact that every Article III judge has been appointed in the same manner (and
necessarily by a single president of one of two political parties), see U.S. CONST.
art. II, § 2, and that the Federal Judicial Center produces a publicly available
biography for each judge. Federal Judicial Center, Biographical Directory of Article
IIl Federal Judges, 1789-present, https://www.fjc.gov/history/judges [https://
perma.cc/CJ6H-RXYA].

175 See BURBANK & FARHANG, supra note 1, at 84-91.

176 See id.

177 See id. During the same period, nonwhite judges comprised 11% of overall
judge years. Id.

178 These race data were not published in the text but provided to the author
by Burbank and Farhang. See supra note 144.

179  These gender data were not published in the text but provided to the
author by Burbank and Farhang. See supra note 144.

180 My finding of 34% is slightly higher than the 30% overall share of state
judgeships occupied by women. See George & Yoon, supra note 152, at 1907.

181 See supra notes 177-178 and accompanying text.

182  Recall that women represented 12% of federal committee years and 18%
since 2000. Women represent 22% of judges on the current federal committee.
See supra note 179 and accompanying text.
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the sample, I coded judges for political party based on a combi-
nation of two factors. First, I identified the political party of the
governor (or legislative majority) that initially appointed the
judge to her current seat. Second, I identified the political
party associated with any partisan candidacy of the judge her-
self—often a partisan judicial election to the judge’s current
appointment, but not limited to those elections.!83 Of the 181
judges, 52% were coded as Republican, 32% as Democratic,
2% as Independent, and 14% as nonpartisan. Excluding the
nonpartisan judges, state committee judges are 61% Republi-
can, 37% Democratic, and 2% Independent. Finally, standard-
izing by committee membership, Republicans are 57% of
partisan judges, Democrats are 40%, and Independents are
30/0'184

Again, the state data seem to be skewed in the same direc-
tion as the federal data—here, toward Republican judges as
committee members—but the magnitude of the effect is
weaker. Recall that Republican judges make up 70% of the
federal committee!85 but only about 60% of state committees.
Or, while Republican judges were a majority in 95% of federal
committee years, 186 Republican judges are a majority on 63%
of state committees, tied on 7%, and a minority on 30%.

Moreover, while Democratic and Republican appointees re-
present roughly equal shares of the federal judiciary,'8? the
Republican skew of elected state officials suggests that the pool
of state judges may skew Republican as well.188 As a result,

183 So, for example, if a judge previously ran for state senate as a Democrat
and later won a nonpartisan election as a judge, she would be coded as a Demo-
crat. Similarly, if a judge is appointed by a partisan governor, but then wins
reelection as a nonpartisan candidate, I code the judge to match the appointing
governor’s party.

184 To standardize for committee size, I determined the proportion of judges
from each party within each committee, and then averaged across them. So, for
example, the fact that Texas has a large committee (including eleven of twelve
judges with Republican affiliations) would not skew these data.

185  See supra notes 175-176 and accompanying text.

186  See supra notes 175-176 and accompanying text.

187  See Federal Judicial Center, supra note 174.

188 See, e.g., National Conference of State Legislatures, State Vote 2016,
http://www.ncsl.org/research/elections-and-campaigns/statevote-2016.aspx
[https://perma.cc/GDC9-YCDA] (noting that after the 2016 election, “Republi-
cans will control 66 of the 98 partisan state legislative chambers”); Reid Wilson,
Republicans Will Completely Control 26 States, THE HILL (Aug. 3, 2017), http://the
hill.com/homenews/state-watch/345232-republicans-will-completely-control-a-
quarter-of-the-states [https://perma.cc/9JNT-YJUB] (“[T]he GOP now controls all
levers of government in 26 states across the country . . . .”). Brian Fitzpatrick took
up a different task, studying the ideology of state appellate judges relative to their
electorates. See Fitzpatrick, supra note 102, at 1732. Fitzpatrick finds that, in


https://perma.cc/9JNT-YJUB
http://the
https://perma.cc/GDC9-YCDA
http://www.ncsl.org/research/elections-and-campaigns/statevote-2016.aspx
https://hill.com/homenews/state-watch/345232-republicans-will-completely-control-a
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state advisory committees are likely more representative of the
population of available judges than the federal committee is.

5. Modeling Practitioners and Judges

The foregoing analysis compared the state committees to
their federal counterpart, but we also might wonder whether
there are interstate effects that predict the identities of practi-
tioners and judges.

I do not find a partisan effect in the selection of practition-
ers. The results on plaintiff versus defense and individual ver-
sus corporate are about the same if we separate states based
on the 2016 presidential election,'8® the partisan affiliation of
the Chief Justice,'®° or the partisan affiliation of the high
court.'®! Using various statistical techniques, none of the dif-
ferences is statistically significant.92

There is, however, a partisan effect for judge selection.
Looking first at the 2016 presidential results, judge members
in red states are 67% Republican while judge members in blue
states are only 54% Republican. Looking at control of the state
high court, the results are even starker.'93 In states where I

virtually every state, judges are to the political left of the general public when
measured by the judges’ campaign contributions. Id. at 1745. He also finds that
this effect is weakest in states that use partisan elections. Id. at 1748; see also
Adam Bonica & Maya Sen, The Politics of Selecting the Bench from the Bar: The
Legal Profession and Partisan Incentives to Introduce Ideology into Judicial Selec-
tion, 60 J.L. & ECON. 559, 560 (2017) (comparing judges to lawyers).

I attempted to use Bonica and Sen’s “campaign finance score” (“cf scores”)
data to assess the partisan affiliation of state judge members, see id. at 561, but cf
scores were available for only about 30% of judge members in this study. There-
fore, I do not find those results trustworthy. For reader interest, the average cf
score of judges for whom scores were available was about -.20, with negative
referring to liberal. This result is to the left of state judges overall. See id.

189 In Democratic states, practitioners are 57% corporate and 57% defense-
side; in Republican states, practitioners are 58% corporate and 57% defense-side.

190 In states with Democratic Chief Justices, practitioners are 57% corporate
and 56% defense-side; in states with Republican Chief Justices, practitioners are
55% corporate and 58% defense-side.

191 In Democratic-controlled states, practitioners are 55% corporate and 62%
defense-side; in Republican-controlled states, practitioners are 61% corporate
and 57% defense-side.

192 Using a chi-squared test, the p values are as follows: corporate by presi-
dent (p = .8473); defense by president (p = .8936); corporate by chief justice (p =
.5335); defense by chief justice (p = .7913); corporate by high court (p = .2512);
defense by high court (p = .4271). Similarly, using a two-sample t test, there is not
a significant difference in the share of defense-side or corporate attorneys based
on any of the measures of state partisanship. There, the p values are as follows:
corporate by president (p = .5128); defense by president (p = .5685); corporate by
chief justice (p = .7102); defense by chief justice (p = .7035); corporate by high
court (p = .8776); defense by high court (p = .6608).

193  See supra note 183 (describing the method).
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can identify partisan control of the high court, Democratic
committee judges outnumber Republicans about 60-40 in
Democratic-controlled states, while Republicans outnumber
Democrats 70-30 in Republican-controlled states.!94

More formally, I ran a regression with the outcome variable
being the share of Republican judges on the committee, and
predictor variables for the partisan outcome of the 2016 presi-
dential election and partisanship of the high court and chief
justice. There was a significant relationship (p = .033) only
between partisan high court and Republican share.195

These results track the federal data. Republican judges
dominate the federal committee, and it has been Republican
Chief Justices who have selected federal committee mem-
bers.196 In the states, Republican high courts (and Republican
chiefs) are more inclined to pick Republican judges, and the
same is true for Democrats. Though, again, the magnitudes of
the effects—and their comparison to the overall populations—
are less substantial for state committees. 97

In short, therefore, state committees exhibit some partisan
tilt in the selection of judges but no partisan effects in the
selection of practitioner members.1°8 And, again, practitioners
comprise a more substantial share of state committee member-
ship overall.19°

194 Similarly, states with Democratic chiefs are 53% Republican while states
with Republican chiefs are 64% Republican. See supra note 183 (describing
method).

195 A comparison of means (two-sample t test) also reveals a statistically signif-
icant difference between states with high courts controlled by Democrats and
Republicans (p = .0136).

196  See supra notes 118-19 and accompanying text.

197  See supra note 188 and accompanying text.

198 1t is more challenging to evaluate the consequences of these results, both
due to the complexity of the legal system and the infrequency of outputs. I ran
logistic regressions where the outcomes were the state rules on pleading, the 2003
class-action amendments, the fee-shifting provisions in offer of judgment rules,
and the “proportionality” standard for discovery. See supra subparts [.B-D. Ex-
planatory variables were the proportion of Republican versus Democratic judges,
proportion of corporate versus individual attorneys, proportion of defense-side
versus plaintiff-side attorneys, the current partisan orientation of the high court
and chief justice, and the partisan results of the 2016 election. The only statisti-
cally significant association I identified was between the 2003 class-action
amendments and state partisanship (i.e., the 2016 presidential results). None of
the measures of committee composition was significantly associated with any of
the outputs.

199  See supra section I1.B.1.
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6. Data Summary

Like the federal system, most states use advisory commit-
tees, and most advisory committees are appointed by state high
courts or chief justices. But when it comes to advisory commit-
tee membership, state committee members today differ sub-
stantially from their federal counterparts.

Consider a comparison between the state committees in
2017 and the federal committee since 2000:

FEDERAL VERSUS STATE COMMITTEES

45%
40% 40%
(0] —
[0 Federal Committee (since 2000)
35%
31%
30% ] [0 State Committees (2017)
26%
25% ]
20%
17% 17% 17%17%
15% ] 15% ] ][]
11%
10% 9%
5%
0%
Practitioner Practitioner Judge Judge Other
(Corp./Def.) (Ind. /Plaint.) (Republican) (Democrat) (Acad./Gov't)

Or, we could consider just 2017. The 2017 federal commit-
tee was comprised of eight judges, four practitioners, an aca-
demic, and a government official.2°© Were we to create a
composite 2017 state committee, the most striking difference is
that we would need to double the number of practitioners and
halve the number of judges. More granularly, on the federal
committee, 25% of practitioners represent primarily individual
clients; on our state committee, that share should be ap-
proaching 50% of practitioners. Around 70% of the federal
judge members are Republican; the state committee would
have only two Republicans among four judges.

200  See United States Courts, Committee Membership Selection, http://www.
uscourts.gov/rules-policies/about-rulemaking-process/committee-membership-
selection [https://perma.cc/W4VB-ZX6P].
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C. State Rulemaking Accessibility

Before leaving the study of state advisory committees, I
should also address the issue of accessibility. As mentioned
above, criticism of the federal advisory committee reached a
boiling point in the 1980s.201 Congress responded by amend-
ing the Rules Enabling Act to require more process, including
requiring that the federal advisory committees hold open meet-
ings after sufficient notice and requiring that all proposed rules
are subject to notice and comment,2°2 though not “Notice and
Comment.”203

My review of state rulemaking reveals that there is sub-
stantial variation among the states. For every state with an
advisory committee, I inquired whether committee meetings
were open to the public. For all 41 rules states, I inquired
whether proposed rule changes were published before they
were adopted. (Whether code states should be considered ac-
cessible is a question for another time.)

Among the thirty-five states with advisory committees,
fourteen states have public meetings with centralized notice
procedures.?%4 At least twenty-one states either do not typi-
cally open their meetings to the public or do not routinely give
notice to the public of upcoming meetings.?°5 On proposed
rules, most rules states publish their proposed rules before
adoption, but at least four states do not.2°¢ I describe these
results in detail in Appendix B. For interested parties, Appen-
dix B also includes information on where to find proposed rules
and committee meetings.2°7

201  See, e.g., BURBANK & FARHANG, supra note 1, at 103-12.

202 See Judicial Improvements and Access to Justice Act, Pub. L. No. 100-702
8§ 401 & 403 (1988) (codified as amended at 28 U.S.C. §§ 2071(b), 2073(c)(2), (d)
(2018)); see also BURBANK & FARHANG, supra note 1, at 103-12.

203 (Cf 5 U.S.C. § 553 (2018) (requirements for notice-and-comment rulemak-
ing under the Administrative Procedures Act). The APA does not apply to the
Federal Rules, though some think it should. See Lumen N. Mulligan & Glen
Staszewski, The Supreme Court’s Regulation of Civil Procedure: Lessons from Ad-
ministrative Law, 59 UCLA L. REv. 1188, 1188 (2012).

204 See infra Appendix Table B. Oregon also has public meetings for its
rulemaking Council. See supra note 35 and accompany text (discussing Oregon).
For the reader’s benefit, I have included information on Oregon’s meetings in
Appendix Table B.

205  See infra Appendix Table B. Twelve states do not have open meetings;
seven states have open meetings but no centralized location for notices; and one
state does not advertise meetings and does not have a policy on whether a mem-
ber of the public would be permitted to attend. Additional variation is docu-
mented in Appendix Table B.

206  See infra Appendix Table B.

207  See infra Appendix Table B.
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STATE RULEMAKING ACCESSIBILITY

o ® - Code States A
» Y Meeti :
eetings open & Meetings not open &
- * D [:] Rules published I:I Rules published

No committee & Meetings not open &
D Rules published - Rules not published

Finally, my anecdotal experiences with this project re-
vealed additional hurdles to accessibility. Accessing the rele-
vant information was a substantial challenge. To the best of
my knowledge, the membership of the advisory committees in
eleven states was not available online, and multiple online lists
were out of date until I alerted relevant record keepers.2°8 Even
the court orders and other formal legal documents authorizing
various stages of rulemaking were not easily accessible in
many states (at least for an out-of-town researcher).2%° I was
able to collect these documents only through substantial effort,
leveraging existing contacts and my willingness to be a pest.

III
DISCUSSION

The foregoing analysis reveals important differences be-
tween federal and state procedure, and between federal and
state procedure-making. These differences are meaningful in
their own right, and they point to potential reforms for proce-
dure-making at all levels.

208  See infra Appendix Table A.
209  See infra Appendix Table A.



2018] MAKING STATE CIVIL PROCEDURE 37

First, as demonstrated in Part I, state procedure differs in
content from federal procedure.21° For those critics of federal
procedural retrenchment, the states represent a meaningful
alternative.21! A litigant filing a federal civil-rights claim, for
example, might prefer a state with notice pleading to a federal
court applying Twombly and Igbal.?2'2 The content of civil pro-
cedure also differs among the states.2!3 Whatever forces ex-
plain these interstate differences, it appears that state
procedure-making has tapped into the experimentalist virtue of
federalism2!4—a virtue that, in practice, is often unfulfilled.215

Turning to procedure-making, the most striking difference
is the substantially greater role for practitioners on state advi-
sory committees.21¢ Critics of the federal process have worried
that a committee stacked with judges will over-privilege judicial
interests and will be too easily controlled by the Chief Justice,
who might manipulate that control for ideological ends.2!7

210  See supra sections 1.B-D; see also Clopton, supra note 13, at 424-42
(collecting examples).

211 Clopton, supranote 13, at 424-45. Of course, reasonable people can disa-
gree about the propriety of various packages of procedural rules. That is why I
address this claim to audiences critical of federal procedure.

212  See id. at 426 (collecting sources on state courts applying state notice
pleading to Section 1983 claims after Twombly).

213 See id. at 424-42.

214  See, e.g., Heather K. Gerken, Foreword: Federalism All the Way Down, 124
HARv. L. REV. 4, 74 (2010) (virtues of federalism); Larry Kramer, Understanding
Federalism, 47 VAND. L. REV. 1485, 1492-93 (1994) (same); Michael W. McCon-
nell, Federalism: Evaluating the Founders’ Design, 54 U. CHI. L. REV. 1484, 1491
(1987) (same). I do not mean to suggest that states are consciously experimenting
in a scientific way, only that they are producing diverse policy mixes that may
permit learning. For a similar inquiry into state administrative independence, see
generally Miriam Seifter, Understanding State Agency Independence, 117 MICH. L.
REV. (forthcoming 2019).

215 See, e.g., Brian Galle & Joseph Leahy, Laboratories of Democracy? Policy
Innovation in Decentralized Governments, 58 EMORY L.J. 1333, 1338 (2009) (dis-
cussing political-science literature on policy diffusion and noting that states ex-
periment less than is optimal); Susan Rose-Ackerman, Risk Taking and
Reelection: Does Federalism Promote Innovation?, 9 J. LEGAL STUD. 593, 594 (1980)
(discussing theoretical problems with relying on federalism for experimentation).
216  See supra Part II.

217 See BURBANK & FARHANG, supra note 1, at 78-79; Janet Cooper Alexander,
Judges’ Self-Interest and Procedural Rules: Comment on Macey, 23 J. LEGAL STUD.
647, 648-49 (1994); Mark W. Bennett, Essay: The Grand Poobah and Gorillas in
Our Midst: Enhancing Civil Justice in the Federal Courts—Swapping Discovery
Procedures in the Federal Rules of Civil and Criminal Procedure and Other Reforms
Like Trial by Agreement, 15 NEv. L.J. 1293, 1312-13 (2015); Coleman, supra note
7, at 1017-19; Brooke D. Coleman, Recovering Access: Rethinking the Structure of
Federal Civil Rulemaking, 39 N.M. L. REv. 261, 290 (2009); Patricia W. Hatamyar
Moore, The Anti-Plaintiff Pending Amendments to the Federal Rules of Civil Proce-
dure and the Pro-Defendant Composition of the Federal Rulemaking Committees,
83 U. CIN. L. REv. 1083, 1140-44 (2015); Struve, supra note 24, at 1109-10;
Thomas & Price, supra note 89, at 1157 (2015); Thornburg, supranote 89, at 755;



38 CORNELL LAW REVIEW [Vol. 104:1

Both of these concerns may be allayed by the presence of prac-
titioners on committees.

First, practitioners are a natural check on judicial
rulemakers’ institutional interest in aggrandizing judge au-
thority to the detriment of parties’ interests or other values.218
Famously articulated by Professor Judith Resnik,2!® a major
concern with “managerial judges” is that their case-manage-
ment authority will erode due-process protections built into
ordinary adjudication.?2° Although lawyers in theory can pro-
tect their clients’ interests, lawyers in active litigation are ham-
pered in their ability to resist judicial overreach because the
same judge they would challenge also would decide their
case.?2! But attorney rulemakers should be less constrained—
and, indeed, rulemaking has been identified as an important
way to regulate managerial judging.?2?2 The simple claim here
is that rule-based responses to judicial overreach may be more
vigorous when there are more attorneys participating in
rulemaking.

Second, critics of federal rulemaking have worried about
excessive control by the Chief Justice. Burbank and Farhang,
for example, explained that Chief Justice Burger might have
been inclined to appoint judges to the federal advisory commit-
tee as a “control strategy” with ideological goals.?23 Practi-
tioner members may be better insulated from the sway of their
state’s high court.224 There are also reasons to suspect that
practitioners will be more ideologically independent than judge

Stephen C. Yeazell, Judging Rules, Ruling Judges, 61 LAW & CONTEMP. PROBS. 229,
231 (1998).

218 See BURBANK & FARHANG, supra note 1, at 79.

219  Judith Resnik, Managerial Judges, 96 HARv. L. REv. 374 (1982).

220  See id. at 424-30.

221 Resnik refers to this as a problem with “repeat adjudicators.” Id. at 429.

222  See id. at 432-33. Similarly, Professor Nora Freeman Engstrom calls for
rulemaking responses to the trend of “judges . . . increasingly, and, to my mind,
inexplicably, using strict time limits to shorten the trial time of the small smatter-
ing of litigants who defy all odds to get their day in court.” See generally Nora
Freeman Engstrom, The Trouble with Trial Time Limits, 106 GEO. L. J. 933, 936
(2018).

223 See BURBANK & FARHANG, supra note 1, at 104 (“The 1980s Advisory Com-
mittee was a group chiefly distinguishable from their predecessors in the 1970s
by reason of the greater representation of judges appointed by Republican presi-
dents, whose presumed ideological preferences made them more likely to favor
retrenchment and thus to take their lead from a Chief Justice who was not shy
about telling them what he wanted.”).

224  This is Burbank and Farhang’s claim at the federal level, for example. See
id. at 243.
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members.225 It must be true, for example, that practitioners
weigh client interest (and their own pecuniary interests)
against ideology more heavily than judges do.?26 And because
state committee members have diverse client bases, these cli-
ent interests will not be monolithic either.227 State practition-
ers are also more independent of the Chief Justice of the United
States, meaning that states should be willing to reject Federal
Rule amendments such as “proportionality”228 and federal pro-
cedural decisions such as Twombly and Igbal.22° And they
have been.230

A final issue relates to competence. This Article’s compari-
son of federal and state rulemakers recalls Professor Burt
Neuborne’s 1977 article The Myth of Parity.23! Neuborne’s
most famous claim was that federal courts were superior to
state courts in technical competence: “Stated bluntly, in my
experience, federal trial courts tend to be better equipped to

225 See supra note 217 and accompanying text; see also Fitzpatrick, supra
note 102, at 1731 (discussing the ideologies of lawyers and judges). As noted
above, I find partisan effects among judicial committee members in the states. See
supra section I1.B.5.

226 Indeed, the notion that attorney rulemakers have some pecuniary motive is
the premise of the critique about practitioner homogeneity on the federal advisory
committee. See supra notes 89 & 217 (collecting sources).

227 See supra subpart I1.B. I expand on the theme of diversity below.

228  Professors Subrin and Main advocate for exactly this position. See Subrin
& Main, supra note 16, at 503.

229 See Clopton, supra note 13, at 425-27. Again, it is a normative question
whether these differences are for better or for worse, but this paper suggests
reasons that the differences might be meaningful.

230  See supra subparts 1.B-D.

231 90 HARv. L. Rev. 1105 (1977). For more on the “parity debate,” see gener-
ally, for example, Erwin Chemerinsky, Parity Reconsidered: Defining A Role for the
Federal Judiciary, 36 U.C.L.A. L. REv. 233, 233 (1988); Martin H. Redish, Judicial
Parity, Litigant Choice, and Democratic Theory: A Comment on Federal Jurisdiction
and Constitutional Rights, 36 U.C.L.A. L. REv. 329, 329 (1988). See also Michael
Heise, Preliminary Thoughts on the Virtues of Passive Dialogue, 34 AKRON L. REV.
73, 88 (2000); Susan N. Herman, Why Parity Matters, 71 B.U. L. REv. 651, 651-53
(1989); William B. Rubenstein, The Myth of Superiority, 16 CONST. COMMENT. 599,
599-600 (1999); Michael Wells, Beyond the Parity Debate: The Decline of the Legal
Process Tradition in the Law of Federal Courts, 71 B.U. L. REV. 609, 609-12
(1991). Though Neuborne focused on constitutional adjudication, many have
applied his indictments of state courts more broadly. See, e.g., HART & WECHS-
LER’'S THE FEDERAL COURTS AND THE FEDERAL SYSTEM 299-303 (7th ed. 2015); RICH-
ARD POSNER, THE FEDERAL COURTS: CHALLENGE AND REFORM 216 (2d ed. 1996); Brian
Bix, Considering the State Law Consequences of an Allegedly Improper Bankruptcy
Filing, 67 AM. BANKR. L.J. 325, 336 (1993); David Marcus, Erie, the Class Action
Fairness Act, and Some Federalism Implications of Diversity Jurisdiction, 48 WM. &
MARY L. REv. 1247, 1251-52 (2007); Richard L. Marcus, Assessing CAFA’s Stated
Jurisdictional Policy, 156 U. PA. L. REv. 1765, 1774-76 (2008); Michael Ashley
Stein, The Domestic Relations Exception to Federal Jurisdiction: Rethinking an
Unsettled Federal Courts Doctrine, 36 B.C. L. REV. 669, 670-71 (1995). At a
minimum, scholars routinely apply the “parity” lens to federal rights generally.
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analyze complex, often conflicting lines of authority and more
likely to produce competently written, persuasive opinions
than are state trial courts.”232

As applied to procedure-making, the question is not a gen-
eral federal-state comparison, but instead whether the handful
of judges and practitioners selected to serve on state advisory
committees are more or less competent than their federal coun-
terparts. I have not seen any evidence casting doubt on the
individual competence of federal or state committee members.

However, the composition of state procedure-making insti-
tutions may have consequences for group competence. The
federal advisory committee has been criticized as insufficiently
diverse.233 Some have gone as far as to suggest that this lack of
diversity has consequences for its output.234

This Article demonstrates that state rulemakers are more
diverse on a range of dimensions, and it is possible that this
diversity can contribute to decision-making competence. In
addition to the well-known benefits of group decision-making
generally,235 there are reasons to value diverse group decision-
making in particular. For one thing, the fact that state commit-
tee members come from different professional groups (and
sometimes from different demographic groups) might improve
their ability to resolve complicated questions of procedural pol-
icy.236 Unlike homogenous groups, diverse groups can aggre-
gate different perspectives and skill sets to solve complex
problems.237 Indeed, some research suggests that adding a
diverse decision-maker to a group will improve the overall qual-

232 Neuborne, supra note 231, at 1120. Neuborne attributes these effects not
only to judge competence but also to clerk competence and caseload burdens. Id.
at 1121-24. Caseloads and clerks are seemingly less important for rulemaking.
For example, even if judge rulemakers have “rules clerks” or involve them in their
rulemaking activities, this involvement seems less significant than the overall role
of clerks in typical adjudication.

233 See supra note 217 (collecting sources).

234 [Id.

235 For example, there is the “wisdom of crowds” claim that additional deci-
sion-makers improve the overall efficacy of statistical estimates by flattening out
random errors. See JAMES SUROWIECKI, THE WISDOM OF CROWDS: WHY THE MANY ARE
SMARTER THAN THE FEW AND HOW COLLECTIVE WISDOM SHAPES BUSINESS, ECONOMIES,
SOCIETIES AND NATIONS 3-22 (2004).

236  One could think about this in the negative (avoiding systematic bias by
adding participants with different biases) or in the affirmative (improving out-
comes by aggregating perspectives).

237 See ScoOTT E. PAGE, DIVERSITY AND COMPLEXITY 9 (2010) [hereinafter PAGE,
DIVERSITY AND COMPLEXITY]; SCOTT E. PAGE, THE DIFFERENCE: HOW THE POWER OF
DIVERSITY CREATES BETTER GROUPS, FIRMS, SCHOOLS, AND SOCIETIES 9 (2007) [herein-
after PAGE, THE DIFFERENCE]; Lu Hong & Scott E. Page, Problem Solving by Hetero-
geneous Agents, 97 J. ECON. THEORY 123, 143, 146 (2001); see also Elizabeth



2018] MAKING STATE CIVIL PROCEDURE 41

ity of decision-making even when that new decision-maker is of
lower individual competence.?38 So even if Neuborne were cor-
rect that federal courts are more “competent” than state
courts,?3° the result still might be that state rulemakers are
more competent as a group.

State committee diversity also might improve information.
A major challenge for rulemaking is the acquisition of accurate
information. Indeed, the federal advisory committee has been
criticized for its lack of reliable, empirical support for some of
its decisions.?40 [ have no evidence that state rulemakers are
more likely to acquire the “big data” that some critics are seek-
ing. But at a minimum, the anecdotal experiences of diverse
practitioners should be more representative than the anecdotal
experiences of a few elite corporate defense attorneys.24! And
these diverse practitioners likely have access to more diverse
professional networks from which they can gather information.
Moreover, because states often consider previous federal
amendments,242 they have the benefit of all of the information

Chamblee Burch, Judging Multidistrict Litigation, 90 N.Y.U. L. Rev. 71, 71 (2015)
(applying similar logic to multidistrict litigation).

Page has taxonomized cognitive diversity along four dimensions: (i) “Diverse
Perspectives: ways of representing situations and problems”; (ii) “Diverse Interpre-
tation: ways of categorizing or partitioning perspective”; (iii) Diverse Heuristics:
ways of generating solutions to problems”; (iv) “Diverse Predictive Models: ways of
inferring cause and effect.” PAGE, THE DIFFERENCE at 7. Although most federal and
state committee members are lawyers and judges—and thus may be less “diverse”
on these dimensions than equally sized pools of citizens at large—state commit-
tees evince more cognitive diversity by including attorneys that work in different
settings (e.g., solo practitioners versus big firms) and judges that work at different
levels of adjudication (e.g., state high court versus small claims court).

238  See, e.g., llan Yaniv, The Benefit of Additional Opinions, 13 CURRENT DIREC-
TIONS IN PSYCHOL. ScI. 75, 75 (2004) (collecting sources).

239  See Neuborne, supra note 231, at 1120-24.

240  See, e.g., Stephen B. Burbank, Ignorance and Procedural Law Reform: A
Call for a Moratorium, 59 BROOK. L. REV. 841, 845-46 (1993) (“What the Commit-
tee’s ‘study’ involved, other than thought experiments by judges and law profes-
sors and consideration of some anecdotal experiences . . . are not clear.”
(footnotes omitted)); Linda S. Mullenix, Hope Over Experience: Mandatory Informal
Discovery and the Politics of Rulemaking, 69 N.C. L. REv. 795, 816-21 (1991)
(raising process-related concerns about the level of empirical study the federal
advisory committee should conduct before it promulgates a new rule).

241 See, e.g., JON ELSTER, SECURITIES AGAINST MISRULE: JURIES, ASSEMBLIES, ELEC-
TIONS 279 (2013) (noting that diverse agents may contribute specialized knowl-
edge); PAGE, DIVERSITY AND COMPLEXITY, supra note 237, at 3 (discussing the value
of “collective knowledge” in diverse groups). Professor Struve has specifically
highlighted the value of practitioner members (versus judges) for information
acquisition. See Struve, supra note 24, at 1137-38. And, again, state committees
have a dramatically larger share of practitioners. See supra subpart II.B.

242 See supra Part I; see also, e.g., Dodson, supra note 30, at 723 (describing
states consciously adopting or rejecting federal rule amendments); Subrin &
Main, supra note 16, at 506 (same).
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available to federal rulemakers plus any new federal experience
since the rule changes.?43 When Massachusetts rejected “pro-
portionality” in 2016, its advisory committee suggested that the
state “wait and see.”244

Including potentially conflicting interests on state commit-
tees also could positively contribute to their outputs. State
committees are less monolithic than the federal advisory com-
mittee with respect to plaintiff- and defense-side lawyers, indi-
vidual and corporate lawyers, and Republican and Democratic
judges.245 The products of their deliberations should be those
ideas that can achieve cross-cutting support?46—and it would
not take a major leap to suggest that such ideas might be more
durable and perhaps better in some qualitative sense.24” Even
if these groups do not agree on first principles, like Sunstein’s
“incompletely theorized agreements,” their compromises can
promote stability while demonstrating mutual respect.24®8 And
even if they do not agree on final outcomes, the presence of

243 State rulemakers thus are often offering a “second opinion.” See Adrian
Vermeule, Second Opinions and Institutional Design, 97 VA. L. REV. 1435, 1436-42
(2011).

244  Mass. R. Cv. P. 26, Reporter’s Notes—2016.

245  See supra Part 1II.

246 The claim here is based on the unexceptional notion that parties make
agreements consistent with their interests. It is possible that diverse preferences
could produce irrationality, such as vote cycling. But I have not seen evidence
that state rules are constantly in flux. On the other hand, it is possible that
diverse preferences lead to inaction. Professor Bone, for example, is not optimistic
about “logrolling” in procedure-making because he believes it will lead to paraly-
sis. See Bone, Process of Making Process, supra note 24, at 922. This is an
empirical claim that is difficult to test, but I would note that this Article demon-
strated that diverse state committees—by logrolling or otherwise—have continued
to make important procedural decisions despite seemingly conflicting interests.
See supra Part I; see also infra note 248 (discussing incompletely theorized agree-
ments). And even if these observations obtained, it is possible that the benefits of
diversity outweigh its costs. See, e.g., PAGE, DIVERSITY AND COMPLEXITY, supra note
237, at 255 (making this point about diversity generally).

247 See, e.g., PAGE, DIVERSITY AND COMPLEXITY, supra note 237, at 196-248
(listing ten mechanisms by which diversity contributes to robustness of complex
systems).

248 Cass R. Sunstein, Incompletely Theorized Agreements, 108 HARvV. L. REV.
1733, 1735-36 (1995) (“Participants in legal controversies try to produce incom-
pletely theorized agreements on particular outcomes. They agree on the result
and on relatively narrow or low-level explanations for it. They need not agree on
fundamental principle. They do not offer larger or more abstract explanations
than are necessary to decide the case. When they disagree on an abstraction,
they move to a level of greater particularity. The distinctive feature of this account
is that it emphasizes agreement on (relative) particulars rather than on (relative)
abstractions. This is an important source of social stability and an important way
for diverse people to demonstrate mutual respect, in law especially but also in
liberal democracy as a whole.” (emphasis and footnotes omitted)).
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dissenters can improve decision-making by resisting
“groupthink.”249

Of course, committee membership is but one way to access
diverse viewpoints.?5¢ Formally, the amendments to the fed-
eral Rules Enabling Act and other changes by the judiciary
itself resulted in federal rulemaking becoming more accessi-
ble.251 As documented above, many states fall short on this
measure.?52 The public would have difficulty accessing the
meetings of more than half of state advisory committees, and in
some states proposed rules are never published for public
consideration.253

The federal committee also is likely more accessible in
practice. In response to the proposed 2015 amendments, for
example, the federal advisory committee received more than
2,300 comments and heard from more than 120 testifying wit-
nesses.254 Even in states with formal accessibility, I doubt that
state committees receive anything close to this breadth of pub-
lic participation.255 Anecdotally, when I queried state
rulemakers about public access, committee members from
multiple states remarked that their meetings were open but
that no member of the public had ever attended.

It is not obvious to me whether procedure-making is better
served by public access or by committee-member diversity.
But, importantly, public access and diversity should not be
seen as mutually exclusive. One could easily imagine an acces-
sible and diverse procedure-making process.25¢ And the fore-
going discussion suggests that such a process would have a lot
going for it.

249 See CASS R. SUNSTEIN, WHY SOCIETIES NEED DISSENT 1-13 (2003).

250 Iam using “accessibility” rather than “transparency” in order to emphasize
the public’s ability to contribute to the rulemaking process, rather than whether
committee members have opportunities for private deliberations or decisions.
251 See supra note 4 and accompanying text.

252 See supra subpart 11.C; Appendix Table B.

253  See supra subpart I1.C; Appendix Table B.

254  See Proposed Amendments to the Federal Rules of Civil Procedure, Docket
ID: USC-RULES-CV-2013-0002, https://www.regulations.gov/#!docketDetail;D=
USC-RULES-CV-2013-0002 [https://perma.cc/Q8M2-JJHR] (last visited Sept.
11, 2018); Transcripts and Testimony, United States Courts, http://www.us
courts.gov/rules-policies/records-and-archives-rules-committees/transcripts-
and-testimony [https://perma.cc/SD8Q-WK55]. This was an unusually high
level of public attention, but in general the federal process seems to receive more
public attention than the states, and the 2015 experience may be a sign of things
to come in federal rulemaking.

255  See supra subpart II.C; Appendix Table B (documenting accessibility).
256  Some states are both diverse and accessible, though I cannot speak sys-
tematically to whether the public takes advantage of its access in these states.
Such questions are left for further study.


https://perma.cc/SD8Q-WK55
http:http://www.us
https://perma.cc/Q8M2-JJHR
https://www.regulations.gov/#!docketDetail;D
https://courts.gov/rules-policies/records-and-archives-rules-committees/transcripts
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With that in mind, I end this Article with a call for accessi-
ble diversity in federal and state rulemaking. For federal
rulemaking, this Article demonstrated that more diversity
among rulemakers is not only possible but in fact exists right
now in the states.?57 This Article highlighted some formal
mechanisms to increase diversity,258 such as divided appoint-
ment authority, specifically allocated seats, and requirements
on gender balance.259 It also suggested that informal norms
matter too.26° More directly, this Article has identified a pool of
hundreds of potential rulemakers whose expertise could be of
value to the federal process.26!

For state rulemaking, one major barrier is the lack of pub-
licly available information about state rulemaking. I have en-
deavored personally to make much of that information more
accessible. For example, simply documenting the formal state
rulemaking process in each state required me to access numer-
ous legal documents that were not heretofore accessible re-

257  See supra subpart I1.B.

258 Burbank and Farhang offer their own prescriptions for federal rulemaking
as well. See BURBANK & FARHANG, supra note 1, at 242-47.

259  See supra subpart II.LA. As suggested above, Congress considered an
amendment to the Rules Enabling Act requiring that the federal committees in-
clude “a balanced cross section of bench and bar.” See, e.g., H.R. 3550, 99th
Cong. (1st Sess. 1985) (proposing this language); H.R. 4807, 100th Cong. (2d
Sess. 1988) (continuing to include this language through House adoption and
calendaring in Senate). On October 14, 1988, by unanimous consent, Senator
Byrd amended H.R. 4807 by substituting the full text of S. 1482, which among
other things dropped the “balanced cross section” language. 134 CONG. REC.
31,067 (daily ed. Oct. 14, 1988). The amended bill was adopted by the House.
134 CoNG. REC. 31,861-74 (daily ed. Oct. 19, 1988). Today the relevant section
says only that the “committee shall consist of members of the bench and the
professional bar, and trial and appellate judges.” See Judicial Improvements and
Access to Justice Act, Pub. L. No. 100-702 § 403 (1988) (codified as amended at
28 U.S.C. § 2073(a)(2) (2018)); see also Paul D. Carrington, Making Rules to Dis-
pose of Manifestly Unfounded Assertions: An Exorcism of the Bogy of Non-Trans-
Substantive Rules of Civil Procedure, 137 U. PA. L. REV. 2067, 2076-77 n.50 (1989)
(“The Committee is now more diverse than it was, but representativeness in this
context may be illusory.”); Mullenix, supra note 240, at 832 (“Thus, what open-
ness advocates lost in committee representativeness, they gained in participatory
process.”). Note, though, that Representative Kastenmeier, the primary reformer
in Congress, described this change as a “technical amendment,” 134 CONG. REC.
31,873 (daily ed. Oct. 19, 1988), but at a minimum there is symbolic value in this
statutory change.

260 Most states do not have formal requirements, yet still have more balanced
committees. See supra Part II.

261  See supra subpart II.B. This would be a cousin of Professor Nash’s “judi-
cial laterals.” Jonathan Remy Nash, Judicial Laterals, 70 VAND. L. REv. 1911,
1911-14 (2017). Though in recent years state high-court judges have served on
the federal advisory committee, that says nothing about state-court practitioners
(or state lower-court judges).
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motely. I have cataloged those documents in this Article’s
Appendix.262

In addition, by drawing attention to the importance of state
rulemaking, I hope that this work will increase public interest
in state procedure. Indeed, it was public interest that led to
increased accessibility in the federal process in the 1980s.263
Perhaps this project also can inspire the state rulemakers
themselves to take further steps toward accessibility. Anecdot-
ally, since beginning this project, dozens of practitioners have
reached out to me to express their interest in knowing more
about state rulemaking. I am happy to oblige.

v
APPENDICES

As described in the text, this Article includes extensive
appendices, available online, related to the making of state
rules of civil procedure and related to the content on state rules
on particular topics. To view the appendices online, please visit
the Cornell Law Review online. Online appendices are as
follows:

262 See infra Appendix Tables A & B. These include, for example, some of the
orders establishing and governing advisory committees. Id.
263  See supra notes 4 & 259 and accompanying text.



[Vol. 104:1

CORNELL LAW REVIEW

46

"9[qe} STY} WIOJ] PIPN[OXs 9Te—EBWOYER[O PUE ‘eurjore) YLION SI0X MIN ‘BUBISINOT] ‘Sesuey] ‘SIOUI[]
“BI81090) ‘INOTIOAUUO0Y) “BIULIOJ[E)—SITEIS PO SUIU YL, *2INPI0Id Jo S9pou paseq-San YIM S9)e)S 9U0-ALI0J ) Ul WSTUBYIIUW 3} SICLIDSIP
9[qe} SIY, "aanpadoid [IAID Jo S9[NI Suryew Ioj sainpadold sajels oy Soreyeo 03 syduwepie s[ge) SIY} ‘IXd] UTBW I} Ul PIQLIOSIP SY 19z

(eL61

‘e uep "e[y) 2Inpadold
[TATD JO SO[IY BUIRqE[Y

a3 Sundopy 19p10 {(GL61)
(¥)L-2-21 § 40D VIV

*(Sunyewanu Teanpadold ewedely surure[dxa)

(€261) 20T AT 1 QIOJNVS-"dINND ¥ ‘2INpa20.d Nax) JO sapy]

DWDD]Y MAN Y, “UIJoH [[PMOH {[SOII-FINAX /00 eurrad/ /:sdny]

Jpd' 17 g dad1/soma/soop /03 eureqere repnl/ /:dnyg

‘("eIv) C10¢ ‘9T UDIBIA ‘IopIQ “'H°2 ‘osIp 292s ‘(1I0Une

YA 91 U0) (§261 ‘S "Uer "Bly) G- eXed ‘9Inpadold [1AID JO s3]
eureqey 9} sundopy IopIQ "2Inpadoid [IALD JO SNy BWEJE[Y 9}

U0 9910 surpue)g 1no) sweidng eureqery 2y} syurodde 11no)H
sunidng eureqery oYL ‘(G261) (¥)2-2-CT § A0 VIV 0S]p 225 0GT § ‘IA
1Ie "ISNOD VIV 225 "2anpadoad [ jo soma ayegnuwoid o) romod oy

1mo) swxdng | ‘0GT § ‘IA "1e "ISNOD 'VIV| Sey 1mno)) suwaidng oY) ‘s9injels pue uonninsuo)) eweqey 9yl Iopun eureqey
sjuaurjyurodde suorjeIr) uor}drIosap wWSIueyIaN ayels
2913 TWIwo)

+9zSHTINAIO0Yd DNDVINTINY HLVLS 'V 19V ], XIANIddY

HINAIADO0HUd TIAID HIVLS ONIMVIA



MAKING STATE CIVIL PROCEDURE 47

2018]

Lomsnp
JoIyD :92104 JSeL

SJIOULISAOY) JO
preog a3 jo reaoxdde
UM ‘Teq 91e)S 1)) Jo
JUIPISAIJ (991 IWIUIO))

‘bas 10
601-21 § "LVILS AT ZNV
‘G § ‘9 "B "ISNOD ZNMV

-omsnp Jory) 9y} Aq payurodde are 9010, ySe], 9] JO

SIDQUIDIA “(F10% “ZHMV) 9T 1-$ 10 "ON JopPIQ "UIPY ‘9INpadoid [IALD JO
SO} BUOZLIY 9]} UO 30I0 YSEBJ, 9]} JO JusatuysI[gelsy :Jo Jo1eA 9U) U]
*21Npad0.d [IAID JO SO[NI SUNSIXD AU} MIIAII 0} INPIV0IJ [IAID JO SO
BUOZLIY 9] UO 90104 3¥SEe], e Wﬁﬁdwwho I9PIO Ue pansst 1amo) @E@HQ—AW
BUOZLIY 9] ‘$ 10T Ul "((£107) T SIUIPPIND 93)1uwo) suipue)s

“*ZIIy JO Teq 91e)S SUNID) Pl 995 "SIOWLIDAOK) JOo preod 9y} jo Teaoxdde
UM “Teq 9)e)s 9} Jo Juaplsaid ayy £q payurodde oxe sioquisi “(¥107)
TG8 P71 "AAN F1 ‘@apunuo) fliosiapy man v bunpidwaiuo) :pppasay
up bupwa)y] pax) “urejy SeWoy L, 0S| 225 “(810¢) OT1-3T § "LVIS
*ATY “ZRIY “SO[ILI U0 1INO0D 9} ISIAPE ‘99)3IUII0) Je( B I0 ‘Ieq BUOZLIY
oy} yeyy saxmbar me[ BUOZLIY (8107) 601-31 § "LVIS AT "ZMV ‘G

§ ‘9 "}1e "ISNOD "ZRIV 21npadoid [ap jo somu ayesmuoid o3 1omod ot}
sey 11no) awaidng 9y} ‘s9jnjels pue UuonNIISU0) BUOZLIY ) Jopun)

vuozLy

onsnp Joryd

1474

URUPY ‘10 " BYSBIV ‘GT

§ ‘Al "}1e "ILSNOD VISVIY

*(I0UINE YA I UO0) 991 IWIWI0))

JO SISQUIdIA 225 9INPad0.d [IAID JO SI[NI 9} UO ISIAPE 0} 990D
SO 1AL € sey AJuorLind eysely [LdeG-6HDA/d0 ewrad/ /:sdny]
Jjpd-wpe/soop/sany/qam/A0g essere symoo-onqnd/ /:sdnyg

‘T ¥ NINAY LD ¥ VMSVIY . suosiad paygirenb

I9Y)O PUE ‘UOTIBII0SSY Jeq BYSe[y ‘Arerorpn( oy) Jo SIoquIau,, WOIJ
UMEIp ‘S9N IuIwod 0} sjusunurodde oxewr 01 20nsn( Jaryd oY) szLoyne
PUE S9913IWIWIO0D SI[NLI YSI[qe)Sa 0} 2onsn( Joryo oy a1mbar s9[n 1anod
BYSBIV "(£961 "BIV) L¥¥ PE'd 6LE ‘UNIB ‘A 989977 295 'PJ "9snoy Yyoe
JO 9)0A SpITY}-om) Aq ATUO N ‘SIMNI ISAY) 25Ueyo, Ued dINJe[SI5[
UL "GT § ‘Al "ME "ISNOD VMSVTY 9Inpadoid [IAID JO SO[NLI oeul

0} Jomod oy} sey 1no) saweidng 9y} ‘UoNNINSU0) BYSe[Y 9U) Iapu)

eysery

sjuaurjurodde
293TWIWIO)

suorye)

uor)dLIOSIp WSTURYIIN

ajelrs




[Vol. 104:1

CORNELL LAW REVIEW

48

1no) swidng

(8107) 801
-C-€1 § "LVIS "Am] '010D
‘12 8§ ‘9 "11e "ISNOD 010D

TVX-9NAZ

/90 eurrad/ /:sdNy] G= I 29RO U 99)IIUIWOY) /SIFIUIWO))
/1no) awaIdng /s1ano) /sn-0d:91e)s s3Inod mma / /:sdny ‘FaLLINNOD
SATNY TIAID ‘HONVAY TVIOIANL OAVIOTO) 225 "2Inpadoid [IAID JO SI[NI
U] JoA0 UONOIPSLIN{ YIM 997110 S9Ny [IAI) Surpuels e sjurodde
1no) sweardng opeIo[o) YL *(810¢) 80T1-¢-C1 § "LVLS AR "010D ‘1%
§ ‘9 "}e "ISNOD 0100 ‘21npadoid [1a10 Jo sorni ojesnuword 03 1emod o)
seq 1no) awaidng ay) ‘s9jnyels pue UuonNSuo)) opeIo[o) Y} Jopun

opeIrojo)

11no) suwidng

€
§ ‘08 ‘pPULAUE "ISNOD RV

‘[6£De-1ZEeV /20 ernrad/ /:sdny] ypd-syusunyuroddegzyed T
-9%-9/S9[1J/1NeJop /sa)1s /A0§ sesueyIe's1Inoo/ /:sdnyg

‘FT0T ‘G1 ANp) 9919.Id [TALD U0 3910 0 SASUIONY

sjuroddy 11no) swaidng ‘sesuesIy Jo 1Ino) awaidng ‘9sea[ay]

$sa1q ‘(IToyINne ym [ uo) (wrermd I19d) (8861 ‘G AN "MIy) sase)

[TATD UI 9INPID0IJ Pue ‘9o1n0eld ‘Surpes[d Jo S9Ny U0 9)TWWOY) 3}

03 syusurjutoddy jo I9RIAL 93 U] 995 *(L107) 8 SN "USG JUIOL NIy 992G
*2Inpa201d Jo so[nI [eadal J0 puauIe 0} ‘930A SYYY-92IY) AQ ‘9INJE[SISo[
9U} MO[[E 0} JUSWPUIWE [BUONNIIISU0D B 10] [esodoid JuaLImd

' ST oI (£007) 69 § ‘G811 19V ‘€00G JO SV fiq paadal ‘gog

-11-91 § 'NNV @doD Iy 225 ‘pareadar uaaq sey uonezroyjne A1o0jnyejs
Jold "¢ § ‘08 'pPULWE ‘ISNOD MY "2Inpadoad [IAID Jo so[na oayesmuword
01 1omod 23 sey 11no) awaIidng 2y} ‘UoNNINSU0) SeSUBIY 9} Iopuf

sesueyIy

sjuaurjurodde
293TWIWIO)

suorye)

uor)dLIOSIp WSTURYIIN

ajelrs




MAKING STATE CIVIL PROCEDURE 49

2018]

‘¥ ¥ 1D "dNS "MVH :(8107)
¥-109 § "LVIS "AT "MVH

‘(TomIne Y 91y uo) (9861 ‘7 1dv "meH) S9[my [1AID 1IN0D JNNDII) pue
9INPID0IJ [IAID JO SO[MY UO 99 TUWIO)) JUIULULISJ ) JO SIOQUISIA oY)
Jjo yuaunuroddy 9y} Jo I9NEBIA 9U) U] 929G "SI[MY [IALD 1IN0 JINIIL) pue
9INPID0IJ [IAID JO SIMY U0 99)[WUI0)) JUIUBULIDJ 9Y) sjutodde aonsnp
JoIyD UL ‘Z § ‘IA ‘3e "ISNOD "MVH ‘2Inpadoid [IAID JOo S9N axeut

opsnpJeryd| ‘2 § ‘IA }Te "ISNOD "MVH 01 Tamod o) sey 11no) swaIdng ay) ‘uonninsuo) reme 3y} Iopun memeq
‘O71°C 'NINAY
‘ane Yy 'vid -sogpnl pue sAourone uo pasLduiod 991 Io)) SOy
2mpadoid A1) e sjurodde uonenossy Ieq epLIO[] 9} ‘9[NI 1IN0d I3J
‘pI "asNoY Yyoea Jo 910A SPIIY}-om} Aq A[Uo Jng ‘so[niI asayy  eadal, ueo
OY1°¢ 'NINAY "dnf  "'vid QINJB[SIS] QYL "G § ‘G “Me "ISNOD 'VIJ "2Inpadod [IAID JO SO[NI yewl
Teq ‘T § ‘G "1re "ISNOD 'VId 01 1omod o) sey 3ano) auweIdng 9y} ‘UONNINSUOY) BPLIO[] ) IopU) epLIoL]
TNS-vadaa/ooewtad/ /:sdyy]
Jpd-piowperia/jpd/1otradns /03 areme[ap s3anod / /:dyny
‘(000% ‘8T "TeA) YAQIO JAILVIISININAY TIAID ‘NOILISOdSI( dSVD
TIAID OL DONILVIHY STINATI0Yd ANV ‘SAIVANVILS FNL], ‘ADIT0Od &Y NI
‘INNOD YONAINS MIVMVIA( 295 }INno) Joradng oty jJo agpn( jusprsaxd
oy} Aq pajutodde aop o)) AIOSIAPY S9[NY [IAID B PaySI[e)s? 2aBY
s1aNno) Ioadng oy ‘AIUMUBIIA ‘€6 ¥ LD 'S “1dd ‘Hno) awaidng
1mo) sweidng o) Aq pajurodde sIaqUIOU UM ‘QOUIPIAY JO SO PUE ‘2INPID0IJ
10NIUIUI0Y) ATOSIAPY [TATD JO S9N ‘S9N 3o suwaxdng uo 9o AI0SIApy juaureurrod
1no) swidng ® JO UONBAID 9} JOJ [[ed So[Ny] }Ino) awaidng a2y} ‘Arioyne
yey) o3 yuensing ‘gl § ‘¥ "}re "ISNOD T 'SO[NI 1IN0 Jotadns 9} I9A0
1Imop Auoyne Arosiaradns reuonninsuod sey 3ano) awaxdng ayJ, ‘196 §
Jouadng oty Jo 98pnp €6| ‘0T "I 'NNVY dd0D “1d  "S9INje)s SundIjuod apastadns so[ni asay] ‘g1
Suipisaid opwwo) | Y LD 'S 11dd €T § ‘b e § ‘¥ "3re "ISNOD “1dd ‘(810%) T9S § ‘0T 313 'NNV Ad0D “Td( “9Inpadoxd
A10S1APY SNy *ISNOD “1ad {(8107) 19G [TAIO JO S9[NI ayew 0} Iamod a1} aaeY }Ino) Iorradng oy jo sagpn/
[TAID 31no) Joradng § ‘0T 1M 'NNV dao) "1dad o) ‘uonNINSU0) areme[dd 9} 01 yuensind ‘9njels aremea( Iapupn aremeraq
sjusurjurodde suoreIr) uor)drIoS9p WSTURYIIN ajels
P9 IIIWo)




[Vol. 104:1

CORNELL LAW REVIEW

50

¥€°CC

¥ 1D VMO] '9doUueleq I9puas B ‘9[qIssod se yonuu se ‘J09[JaI [[eys
youelq reipnl ayy jo 1red Aue £q pouLIjuod I0 spewl axe sjusunurodde
UOTUM 0} S99))TWIWI0D PUE ‘SUOISSTUIUIOD ‘SPIeOo( [[e Yey) YoueIq
rerorpn( a1 jo Aorjod e s1 3], :Surpraoid o[nu 1Moo & sey emo] [JNGM /L
-44dg /o0 ewad/ /:sdNy] s9oNIIWIO) ATOSIAPY/S1IN0D 9y 1Noqy
/A03 s1modemor mmm/ /:dNy ‘SFALLININOD ANOSIAAY HONVIY TvIOIdN
VMO] SINNOD VMO] 995 "21npad01d [IAID JO SI[ILI 3} U0 9913 W0
Arosiape ue sjutodde 11n0) awaxdng oy, ‘Pl ‘UONEB[SISI[ M I[N
pasodoud o1} 9pasiadns 0] awn) A[QUISSSY [BISUY) ) 9AIS SN} pue
‘90A Ariofewr e Aq [N 91 AB[Op UEBD [IOUNO0D SYI, ‘P ‘S[NI oY) sAe[op
[IOUNO09 3} SSA[UN ‘[IOUNO0D ANIB[SISI] 9Y) 0} UOISSTWINS IJe sAep

09 19332 sa3{e) JudWpULUIE 10 N1 pasodord Ayl (810%) 0T C09

§ @A0D VMO] . Arerdipn[ Uo $99))TUIWI0D 9SNOY PUE 9)eUdS ) JO
SIoquIW Sup[uel pue suosiadireyo oy} 0) WLIO] JO J[NI 3} Iodarx owmn
Qures a2y} Je [[BYS PUE [IoUN0D JANB[SISI] 9} 03, sl pasodoid jruugns

‘bas ISnW 102 YL, “(810%) G0-10¢H 509 §§ A0 VMOI "o1mpadod [1a10
1mo) swaxdng | 39 T0%H 09 §§ AA0D VMOI | JO s axewt 0} 1omod 9y} sey o) swidng 9y} ‘93nje)s emo] Iopun emo]
‘08 ¥ 'd 41 'AN] ‘2INpPID0IJ puk 901eId JO SO
U0 29N TIwIo)) 1o swaidng oY) syurodde 1ano) swaidng ay) ‘Omy
08 ¥ 'd ™ML "aNI :(8107) eueIPU] Ue 10pU[] (8107) £-1-8-F¢ § AA0D "ANI "2Inpadoid [1aD jo
1o swidng ¢-1-8-F¢ § A0 "aN[ | somuI ayew 0] Jamod 9] sey 1no) swaidng 9y ‘9Inje)s euerpuj Jopup) euepuj
(0UINE T 31 UO) (600
‘L1 "Te]q oyep]) I9PIQ ‘9930 AIOSIAPY SO[Y [IAID U} JO SISQUIDN
a1uf b2 ‘0S)» 228 '[TAES-MINAS/20 euLidd/ /:sd)yy] S99 ruItIod
-Terorpn(/urewt /A03 oyeprost/ /:sdny ‘STALLINNOD TVIOIANL ‘I¥N0D
ANTIINS OHVA] 229G ‘99O AIOSIAPY S9Ny [1AID € sjurodde 1mo)
(8107) swaxdng oyep] YL ‘¢I15-1 § (810¢) AA0D OHVA] 2Inpadoid 1A jo
1no) swidng T12-1 § 30D OHVA][| S9[MI oyew 0} Jamod 9} sey 1o awaidng 9y} ‘9jnyels oyep] Iopun oyepl
sjuaurjurodde suoneIr) uor}dirosap wSTuUeydIdW arers
29 TWIWO0)




MAKING STATE CIVIL PROCEDURE 51

2018]

2INpadotd
oreqeddy pue [1AID JO SI[IMY 9U} U0 99)IUIU0) AI0SIAPY SUIpUE}S o)
syurodde 1mo) rerrpnp dwaidng SYL (810¢) € § ‘€1¢ U2 SMVT ‘NIDH

1Ino) (8102) € 8§ "'SSVIA 1IN0 swidng o) Jo ALoyine 9y} Jopun a1mpadoid [A Jo
repnpe owidng | ‘€1g ‘YO SMVT ‘NAD ‘SSVIA| SO[NI el 0} Jomod 9y} 9ABY S1LIN0D 9] ‘9)NJE)S S1I9SNYIEBSSE Iapuf) ‘SSe\
‘pI "steaddy jo 1mo) ayy Aq payurodde
oTe sIPqUIN ‘(810¢) T0€-ST § "00dd "dNL R 'SID NNV dA0D AN
(8102) T0S| "oIMyels AQ PIZLIOUINE ‘QINPId0IJ PUE 9I1}OBIJ JO SO[NY U0 99)3IWIU0D)
-¢1 ® 102-1 §§ '00dd anp| Surpue)s e sey puelde]y "(810¢) 102-1 § "00dd "ANL R "SLD NNV AA0D
¥ 'SLD NNV IAOD "dJN| "dA 0S]p 225 ‘8T § ‘¥ "}Ie "ISNOD "dJA "2Inpadod [IAID Jo S9N d¥eu 0}
sTeaddy jo 1ano) ‘8T § ‘¥ "1re "ISNOD ‘aN| Jomod o sey sreaddy Jo 1ano) oY) ‘uonnMsuUo) pueAIe]A 9Y) Jopu() puejirey
‘(ToyIne m [ Uo) (910¢ ‘¥1 "AON 9IA) G1-OLS "ON ‘2INpadoI{ [TALD
JO S9N U0 2PIUIWIO)) AIOSIAPY 91} 03 syuaunjuroddy oS 29s (AKX
‘AIXX PTGV L£G-G5¢ " 0doy 9N ‘L9961 ‘8 Arenigay Jo s1opIQ Sunm)
(‘P2 PE) T:1 § "OVAd D "HIN “OVNd AN ¢ 295 99)Iuuio)) AI0SIApY 91y}
Jo sroquiowr sjurodde 1ano) suwraxdng oYy, ‘bos 19 1 "dO 'd Sunfewomy
‘bas 101 'do 4 ¥ "9IA "9[NI 1IN0 Aq papraotd axe so[y [IAID UO 99110 AIOSIAPY
sunfews[ny Y O {(810¢)| U3 10§ sanpad01d YL *(8107) 8 § ‘¥ I "LVLS @A "9Inpadoid [1AD jO
1mo) swaidng 8§ ‘& "IN "IVIS "FA| Somu oyew 0] Jomod 9] sey 1Mo swaidng 9y ‘9Ine)s SUTep Iopun sureN
‘(royane yym o[y uo) (810¢ ‘6 11dy) royjne
0] Are[) uesng Woj [[eWf 995 ‘SIUISUI 99)3TWILIO0D JO SOWEU I}
opmoid 0} pauroap 1Mo swIdng 9} Jo I Y, 990D ST
[IAID B SBY AOMUaY] ‘911 § "LSNOD "A3 '9Inpadod [IAID JO SI[NI et
e/u 911 § "ISNOD "X3I| 03 Tamod oy} sey 11no) auwaldng ay) ‘UonnNISUo) AJONIUSY Y} Iopun Ayyonjuayy
sjuaurjurodde suoneIr) uor}dirosap wSTuUeydIdW arers
29 TWIWO0)




[Vol. 104:1

CORNELL LAW REVIEW

52

XA

(8107) bas 3o
19-€-6 § 'NNV @d0) "SSIA

"(8T07) G9-¢-6

§ "NNV a0 "SSIIA ..'99USISop SIY I0 ‘me] Jo [00YdS 9591100 1ddISSISSIA
o1} Jo ued( Y} (]) pue :22usIsap S Jo ‘meT Jo [ooyds 1ddissIssIA Jo
A1s19ATUN) ) JO UBL( AU} (¥) ‘Uonerossy s1apuaje onaqnd 1ddissIssip
o} Aq Pajo9[as sIoquuall (g) omy ([) ‘uoneroossy si10jndasord 1ddissIssiy
o) Aq Pa309[es SIdqUILAU (g) oM (I) ‘UOIJBIOOSSY SIdAMET asujo(
1ddISSISSTIAl 9} £q P9JO9[aS SIaqUIAUW () 0Mm) () ‘UONBIO0SSY SIdAMET]
ret, iddissISSIA 91 AQ P199[9s SIqUISUW (g) 0M] (S) {UONBID0SSY

Teqd ®eljougelA 9y} AQ PajI9[es sIaquuaul (g) om) (j) ‘reg rddississi oy
Aq pa199[es sIaquIaW (g) 0Mm] () :s98pN L 1IN0Y AUNOY JO 9OUAIJUOD)
9} £q PI109[9S SIdqUIAUI () om) (P) :Sagpn 1Ino) A190uey)

JO 20URISJUO)) ) AQ PIJO9[AS SIaqUIAU () om] (2) sagpn 3Inod
MO JO OUAIJUOY) AU} AQ PIjod[as sIoquiall (g) omy (q) sreaddy

JO 10D 9y} Jo saspnl oy} Aq pa1d9[as siaquiall (g) oM} (e),, :SMOJ[O]

se dIysIoquiaul S31 SUIJOp PUE 99)3IUI0D AIOSIAPE Uk saImbal ajnjels
1ddrssISSIA *(8107) 19-€-6 § NNV AA0D "SSIA "21npad0.1d 1AL JO S9[N.I
ayew 01 1amod oY) sey 1no) awaidng 9y ‘nyels 1ddissIssiA Jopun

ddississTIN

1no) swidng

(8107) bas
19 1G0°08¥ § "LVIS "NNIA

"(810%) ©S0°08¥ § "LVLS "NNIA . '}HNod

10LSIp 2} Jo saspn( om) pue ‘sreaddy jo 1mo) oy Jo agpn/ auo ‘are)s
91} JO Xeq A} JO SISqUIdW JYSI9, JO PISLIdUIOd 99)3IUII0D AIOSIApE

ue jurodde 1snur 3ano) swerdng ay) ‘sasueyd a[ni Aue gundope a10Joq
‘oInyess A (810%) 1G0°08¥ § "LVIS "NNIAL “9Inpadoxd (1A Jo sa[nI
ayeur 01 Iamod 9y) sey 1Ino) swaIdng ay) ‘9INJels BJoSAUUIA Iopu)

BJOSIUUIN

99710 ON

‘TOC'T ¥ LD "HOIA
‘G § ‘9 1re "LSNOD "HOIA

‘(xoyne Yy o[y uo) (L10% ‘81 AMp) 1no) suidng

UESIYOIA ‘[9SUNOY) SANJEISIUIUIPY ‘IQW00q dUUY WOIJ [TeW-4 295

21N Pad0.d [IAI JO SO[NI SUISSIIPPE 99)IIUIUI0D JUdUreULIad ou ST 9191}
‘O11°8 ¥ LD "HOI ‘seapruuod jutodde 03 1omod ay) sey a8pnp Jorg)
o) ysnoyy, ‘10¢'T ¥ 1D "HOIA '9[nI Aq paurep sT ssoo01d s.31no)
swaxdng oYy, *G § ‘9 1re "ISNOD "HOIA 21npad01d [IAID JO SI[NI 3yeW 0]
Jomod oy sey steaddy Jo 1IN0 Ay} ‘UonMISuo)) UeSIydIA 2} Jopuf)

ueSIyoIn

sjuaurjurodde
293TWIWIO)

suorye)

uor)dLIOSIp WSTURYIIN

ajelrs




MAKING STATE CIVIL PROCEDURE 53

2018]

1Ino) suridng

‘bos 30 TOT-1 88 ¥

LD "9dN ((810%7) 10°108
-GT 8§ "1LVIS ‘AT ‘gAN
‘G 8§ ‘A 1B "ISNOD ‘giN

[BHAM-£G8 /20 eurad / /:sd)y] aanpadoad

-90110e1d -9 TIII0d / A0S "BYSeIgaU 1Inoddwidns / /:sdny ‘anadoodd
19 AOLLOVAd NO HALLINNOYD) ‘HONVIG TVIOIAN L VISVIFAN A0 ALVIS

929G '9INPIV0IJ X NOeIJ U0 a0 9y} pajurodde 11no) swaidng
9} ‘UOT}BZLIOYINE [BUOIINITISUO0D ST 0} Juensing bas 10 101-T

88 9 1D "gAN 0s]P 225 :(810T) 10°108-ST § "LVIS "ATY "IN OS]P 225 GG
§ ‘A 1re "ISNOD "ddN 225 "2Inpad0id [IAID JO S[NI a3ewl 0} Jomod 9y}
sey 1o swIdng 9y} ‘93N1e)s pue uonNIsuo) BYSBIQaN ) Iapun

eyseIqaN

1mo) suaidng

(£102) 102-C
-¢ § "NNV @aoD "INOI :(€)T
§ ‘2 "}1e "ISNOD "INO

‘[9e-BeDd/00 euLad/ /:sdny] A1osapy

/spIeoq/owaidns /s1Inod \>ow.ﬁc.mﬁSoo //:dny ‘aunadaoodd dLvTidddy
ANV TIAID 4O STINY NO NOISSINNOD AMOSIAQY ‘HONVIY TVIOIAN [ VNVINOIA
228 ‘21npadoid 2je[eddy pue IAI) JO SI[IY U0 UOISSTIIO) AIOSIAPY
U} PaysI[qe)s? sey 1mo) swidng euejuo UL ‘9 § ¥ ONILVIAJIO
TYNIAIN] "L S "INOJA ‘NI 1IN0d Aq pajeIoqe[d IY}InJ SI SUneta[nl
Jo ssaooxd oy, (€) § ‘2 1T "ISNOD "INOJA "SUOISSIS 9AI}e[SISo]

oM} UTIm 2INJe[sIso] oy Aq Jesoxddesip, 03 10a[qns are sarna

yeyy sopraoxd uonmnsuo) 9L "(L102) 104-2-€ § NNV A0D "INOIA
{(©) § 2 "1re "ISNOD "INOJA "2Inpadoid [IAIO JO ST o3eul 03 Jomod o1}
seq 1ano) swIdng 9y} ‘93N1e)s pue uonNINSU0) BUBJUOIA 9} Iopun

eUBJUOIN

1Ino) suidng

(91079)
110°LLY § "LVLS "AT]
"OIA ‘G § ‘G "M’ "ISNOD "OIN

“(ToUINE M o[y Uo) (dUEq Ud)

(F66T ‘¥ 390) 29NIWWOY SR [IAT) HMNOY SwRIdng a1 uf 99pIuImo)
SO [1AID 24} Jo sraquaw sjutodde 1uno) sweadng ayJ, ‘g

§ ‘G "}Ie "ISNOD 'OJAl "SO[N.I YJons [NUUE JI0 PUaWe 0} UoNNNsuo) 3y} Aq
PpaZLIOYINE SI 2INYB[SISI] YL "(910%) 110°LLY § "LVILS "AT "ON OSID 928
G § ‘G "1 "ISNOD "OJAl 225 "9Inpadoad [IAID JO SI[NI yew 0} Jomod oy}
sey o) sweIdng 9y} ‘93Me)s pue uonNINSU0) LINOSSIA U} Iopuf)

LINOSSIIN

sjuaurjurodde
293TWIWIO)

suorye)

uor)dLIOSIp WSTURYIIN

ajelrs




[Vol. 104:1

CORNELL LAW REVIEW

54

WMP)ISs ¥
LD 'S "H'N ‘(8107) ¥:06¥

‘WP)IS A

"1D 'S '"H'N .'uoneroossy Ieq aarysdureq maN 23 Jo juapisaid a1y Aq
Pa1eUSISap 2 [Teys S}INo) 3y} Yim uorperadoo) Uo 39)1uIwo)) 9y} jo
JIO(UUISUI QU0 PUE SIOUIAOY) JO pIreod UONE0ssY Ted aargysdurer] maN
a1} Jo Joquiaw duQ (1¥) ‘1Mo sawrdng ayy Aq payurtodde oq [reys 31no)H
JMNOIT) Y} WOJJ J0JeNSTUIUIPE 1INO0J IO I AU (X) N0 awardng
oy} Aq pajurodde oq [reys 1ano) Joradng oy) WO I0jerSIurupe

1IN0D I0 YII[O dUQ (XI) "9USISIP s, 13 eads 2y} 10 ‘9snoy 3y} Jo 1oxeads
QUL (IT1A) "99UFISop s JuapIsald oY) IO ‘9)euas 9y} Jo juaprsaid oy (11a)
"IOULIdA0Y) 9} Aq pajurodde g [Teys Iaquisawl auQ (14) ‘LMoY sawaidng
o} £q pajurodde oq [reys suosiadAe] oa1y] (4) “3no) swaidng

o) Aq pajurodde oq [reys sAourone oM, (Al 1ano) sweidng o)

Aq payurodde aq [Teys 11no) NI 9y} Woly sagpn( painal o aanoe
oML (1) 3no) swidng oy Aq pajurodde oq [reys 31no) Jorradng 9y}
Jo a8pn[ painal 10 9ATIOE QU (I1) (99NIWITIOY) AY) JO Irey) Y} St JAIdS
[reys pue 1no) awaxdng ay} Aq pajurodde oq [reys 1o sawaidng
o} Jo 9gpn/[ painaI 1o aanoe auQ (1), :Smofoj se syusunyurodde s
SoUTJop pue ‘99)3[UII0D AIOSIAPE UR JO UO[}BIO0 U} I0J S[[ed NI 1IN0
swe1dng *(8T0%) ¥:06% § 'NNV "LVLS "AM] "H'N OS]D 295 ‘e-g/ ‘31 ‘g 3d

§ 'NNV "LVIS ‘AT 'H'N ‘| “ISNOD 'H'N 22S "21npaooid [IAI0 JO S9N oyew 03 Iomod 9y) sey 1Inod axrysdwrey
XTAL | -§Z2 e ‘g ad "ISNOD "H'N swaidng oy ‘9Inje)s pue uonninsuo) aarysdurey maN 9y} Jopun MIN
(2102 ‘INSSM-LAXS/20 eunrad / /:sdny] Jpd-yuowysqe)sFoo)3 o)
‘0T "qad "AdN) CSOIMAV /speodn /jusjuoo-dm/S1o-reqaummm/ /:sdny “(L10g
9INPIDOI [IAID JO SAIMY| ‘0T 9o "A9N) GGSOLSAV ‘9INPId0oId [IALD JO SO BPLAIN Y} 9STAR]
BPBAIN 9] ISIAY pue pue (01s) 9jedp) 03 99PTWUIO) B SUNBIID 2.1 U] "9INPIJ0I] [IAID JO
(-o18) 91edpn 0} PoPTWIUIOD SO[IY] BPEAN 9} UO ISIAPE 0] 99 1uiuod e pajutodde 11no) swardng
' §uneai) a1 uJ {(L107) oy “xop10 A “(L107) 0T1°C § "LVLS "AR] "AAN "21npad01d [1A1D JO
11no0) swaidng 0T1°'C "LVLS AT "AAN | So[nI axewr 0} Jomod o) sey 1o awaidng oy} ‘9)nje)s epeadN Iopun BPpeAIN
sjuaurjurodde suonelr) uor}dirosap wSTuUeydIdW Jjels
2931w




MAKING STATE CIVIL PROCEDURE 55

2018]

uosrer|
Teq + 20msnp Joryd

8188 ¥ 'd ¥ AN
‘S § ‘IA "Mre "ISNOD 'a’'N

‘p[ ‘UONEBIDOSSE Te( 9B)S oY) Aq payurodde toquiswx

uosrer] auo jo uondadxa o) YIm ‘90onsnp Jory) o) Aq pajurodde axe
SISqUISW () ‘9[NI 3] 0] SUIPI0IDY ‘g § ¥ ‘d "M "A’'N ‘21npadoxd 1A
JO S9NI I0A0 ANIqISU0dSal M 99)TIIUIO)) 9INPId0Id JUIoL Julpue)s
9] pareaId 1o sweidng oY) ‘OMmI1nod g ‘T § ¥ 'd M "A’N oS|p
23S g § ‘IA "Me "ISNOD ‘d'N 225 '21npad01d [IAID JO SI[NI ayew 0] IJomod
o) sey }Ino) swaIdng 9y) ‘UonMSUo)) Bloe YMOoN 9} Iopun

ejoyeq YIoN

1no) swaidng

‘bas 19 901-¢¢
o NED LD 'S NN ((8107)
1-1-8¢ § 'NNV "LVIS 'N'N

"1'901-€¢ ¥ 'NdD

"LO 'S “IN'N Ul paUIIno Ioyny st ssedod Supfewdnl oYL, ‘901-6¢ d
'NAD LD 'S 'IN'N " (e9nmumo) s1Ino) Jo1nsi aY) 0] 2INpadoid [IAID Jo
SOIMY 9} ‘LT0G ‘1€ IoquuIada( 03 Jorid ‘I0) 99110 s3Inoy) 3yels JIoj
2INPV0IJ [IAID JO SO 3} Jo sraquuawt sjutodde 1ano) suweidng ay)
‘9INI 3n02 £g *(8107) 1-1-8€ § 'NNV "LVIS 'A'N "2Inpad0oid 1A JO s
ayewr 03 Tamod ) sey 3o swaxdng ay) ‘9)NJeIS 0IIXIN MIN JOpUu)

OJIXOIN MON

990 dNOBIJ [1ALD ) sjutodde 1IN0 awardng A9sIop MaN

¢ "exed QUL ‘¢ "exed ‘g § ‘Q "}Jre "ILSNOD '['N 2Inpadoid [IAIO JO S9[NI ayewl 0}
1no) swidng ‘C § ‘9 "1re "ISNOD ‘/"N| Iomod o) sey 11no) swardng 9y} ‘UonMsuo)) A3SIaL MIN oY) Iopup) | A3IsIdap MIN
sjuaurjurodde suoneIr) uor}dirosap wSTuUeydIdW arers
29 TWIWO0)




[Vol. 104:1

CORNELL LAW REVIEW

56

‘bas 19 T § vorssTIuIo)
‘d B orId g olJO :(d)S

Pl ..’SOSULJJO [BUTWILID
yum pagreyo suosiad jo uonejuasaidar o) sopnjour aonoeld asoym
oIy Ul me[ Jo 2o10ke1d 2]} 0] papTupe ASUI0)je du( (§) 10J021Ip Mme[
£10 10 ‘101Md9soad Ao ‘Aawro)e Sunnoasoid e se awn-[[nJ pasordurd

SI oym orjQ ur mej jo 2on0e1d o) 0} paprwipe AduIoye auQ (g) ‘s[ooyos
ME[ 0T UT U0 edNPa TeS9] aWn-[NJ Ul pagesus axe pue Amoej

e[ JO SIDQUISUL T8 OUmM SAULIONE oM, (g) ‘OTyO Ur me[ Jo donoerd

9} Ul pagesua pue 0} PaPIIPe SASUIO) R AAL] (T) :SMO[[O] SE 1IN0
swaxdng 9y} Aq pajurodde 9 [reys sISquIaW QUIN () "'UONBII0SSY

Teq 9)B)S OO U} JO 99)IUII0)) ULIOJRY [ESY] PUE UONEISIUNUPY
[eroIpn e 9y} Jo Irey) Yy} (OT) :S91enSISEIA JO UONBIO0SSY

OIYQ 3} JO JuapIsald 34} (6) ‘04O Jo sagpnp 1no) Auno)/redorunpy
JO UOBID0SSY A} JO JUIPISAI] 9} (8) :S9Spn L 1IN0 IIUdAN Jo
UONBII0SSY OIYQ 9} JO JUIPISAIJ 9} (£) SOSPN SUOIE[RY dN)SAWO(] JO
UOoNeII0SSY OIYQ 9} JO JUIPISAI] 9} (9) S9SpN 91eqoI] JO UOIEIO0SSY
oI 93 JO JUAPISAI] 9} (G) ‘UONBIOOSSY SAFPN [ SBI[J UOWI0)) OO
91} JO JUapISaId 2} (F) ‘uoneroossy sagpnp steaddy jo s)amo) oryo

9} JO JUSPISAI] 9] (€) :90UIJUO) [BRIPNL OIYQ ) JO 99\ Iuo)
2INPad0Id PUB MET [BUTWLL) Y} JO Irey) a3 (g) :20UaIajuo)) [erorpnpy
OIYO 23 JO 9913IWWI0Y) IINPIV0IJ pue meT [IAID 33 Jo Irey) 2y (1) :£q
jJuaunurodde 10J pajeuruiou 9 [[eYsS PUEB S99} IO SUONBZIUBSI0
SUIMO[[0] 9} JO SIQQUIW 3( [[BYS SIdQUIdW U], (V), :sopraoxd

OS[& [N 9} ‘I2AMOH "¢ § 'pI ‘siequiawu o} sjurodde 11no) swaidng
oy, ‘bas 1o 1 § uorssto) "d B ‘OvIJ ¥ OO °2INPIJ0IJ Pue
0110RIJ JO S9[NY 93 U0 UOISSTWIIOY) 9} PAYSI[EIS 1IN0 swaidng
oo 9YL ‘()G § ‘Al 1B "ISNOD OIHQ ‘9Inp3201d [IAID JO SI[ILI S¥ew

1Ino) swidng § ‘Al "Me "ISNOD OIHO 01 Jomod 91} sey 1Ino) aweIdng ay) ‘UoNMMSU0)) orgQ Y} Iapun oo
sjusuryurodde suorelr) uor}drIosap wWSIueyIaN ayels
293TWIWIO)




MAKING STATE CIVIL PROCEDURE 57

2018]

99710 ON

(81072)
(8)2-9-8 § smvT ‘NaD T

"(8107) (8)2-9-8 § SMVT 'NaD Td “Hno) swaxdng
) jo reaoxdde 03 joalqns ‘ornpadoid [IAIO JO SI[NI OyBW ABW ‘SIQUIdUL
s)1 Jo Auofewr e Aq ‘1no) Jouadng 9y} ‘93nje)s pue[s] apoyy Jopun

pue[s] spoyy

‘Tqud g "A1D "y Vd {(8107)
TTL1 § "ILVIS "SNOD 'Vd

qud g A1) | VA 99nIWIIo)) Sa[ny [eInpadoid [ar) 9y syurodde

31mo) swardng 9yl (810¢) GELT § "LVIS "SNOD 'Vd G 0S]» 925 01
§ ‘G "}Ie "ISNOD 'VJ 225 ‘21npodoad [1AI0 Jo s9[nI oxewr 0} Jomod o) sey

1mo) swxdng | g 0T § ‘G "1e "ISNOD 'Vd| Mno) swerdng oy} ‘9jnje)s pue uonninsuo) BIUBAJASUULJ 9} JOpU() | BIURA[ASUUSJ

"(8102) 0€2°T §

"ILVIS ‘AT MO . HNno) swidng oy} Aq uasoyd ‘1aquaut ofgnd auQ (9)

** 0 Ied 97e)S U0SAIQ 9} JO SIOUISA0Y) Jo preog oy} Aq pajurodde ‘reg

97e)1S U0S2IO ) JO SIQCUISW IAJOMT, (P) "UOTIBIO0SSY S9SPI L 3MOII)

9} JO 29PTWWIOY JANNIAXY 2} AQ UISOYD 1IN0 INIIO ) Jo sagpn(

WS (9) sreaddy jo 1mo) a3 Aq uasoyd ‘steaddy jo 11mo) ayy jo aspn(

auQ (q) 1Mno) swaxdng ay) Aq uasoyd 1ano) swrdng oy jo aspnl

"soTnI QuQ (e),, Jo pasrduwod 9q [Teys [IOUNO0D Y} ‘9INJE]S Y} 0} SUIPIOIOY

oyewr 01 1amod sey ‘pI -omyels Aq somu Jyuswsrddns o ‘Teadar ‘pusure Aewr 91n)eSISO[

Q9NTWIIOD STY], 910N (810¢) ‘bes 9L ‘(8107) GEL'T § "IVIS "AM] MO '2INpa301d [IAID JO SI[NLI d3[el 0}
XIA| 19 GBZ'T § "LVIS AT MO| Iamod o) sey s2Inpadoid 1mno) Uo [Iouno) 3} ‘93nje)s uogaip Iapuf uogaxQ
sjusurjurodde suoreIr) uor)drIoS9p WSTURYIIN ajels

P9 IIIWo)




[Vol. 104:1

CORNELL LAW REVIEW

58

(8102) 109-¢
-91 § ® (8107) ‘bas 19 10%

"(8100)

109-€-91 § NNV ZA0D ‘NNAL °2INpadold pue 901oeld JO S9Ny U}

U0 uoISSIuuo)) Arosiapy a3 sjutodde 11no) sweidng ay) ‘oymels Ag
(8107) ‘bas 12 10¥-€-91 § "NNV IA0D ‘NN, "dInje[siso] ayy jo reaoidde
M QATJOQJJO 2UI029q ATUO SI[MNLI Yons Jng ‘91npadoid [IA10 Jo soni

1mo) swidng| -g-91 § NNV ZA0D "NNIL oyewr 01 Iomod o) SBY 1IN0 sweIdng oY) ‘91Nniels 99SSouuUs], ISpu 99SSaUUd],
(8107) ¢-¢ "(8107) G-€-91 § SMVT AdIdId0) "d’'S oS 23s g1 §
-91 § SMVT AdIIIdOD "d’S| ‘A }e "ISNOD 'd’'S 225 "2anpadold [IA JO S9[NI ayew 0} ramod 9y} sey eloyeq
993IUIIOD ON $ZI 8§ ‘A “Me "ISNOD 'd’S| 1no) swaidng o) ‘9)njels pue uonnIRsSuo) ejoyed Ynos ayj Jopufn ymos
‘609
o LD "ddV 'D'S .'I9nrodar Sunoa-uou e (2) ‘pue ‘Ieg eurore) Ynos
a1} Jo sIoquuaw remngal Inoj (9) 28pn(11nod redorunu o 9jensisewt
e (g) o8pn[ areqoid e () 98pn[1mod Arurej e (g) (Amba-ur-ioysewr
® 10 93pn[ 11n0d 3MOIId B (g) 99)IUUIo)) 9} JO Ireyd 9} Sk JAIdS
reys oym a8pn( 31mod 3moIm e (1), Jo SUnsIsuod 99)3[uuoy) AT0SIAPY
oy oy} spurodde 11no) sawaidng ay) yey) sopraoxd oMl 1Inod y
(9261) 066-S-F1 § 'NNV A0D "O’'S . 'Sunoa pue jussaid asnoy yoes jo
SIQUISW ) JO SYYIJ-99IY) JO DUILINIOUOD )} PIM ‘A[UIISSY [eIoUdD)
9] JO UonNJOSaI JULINOU0D Aq pasoiddesIp ssorun uorsstwuqns Iayye
609 I sAep Iepus[ed AJoUIU IAIIIQJJO AUW0J3], SJUIUWIPUIWE IO SI[ILI ‘9JNJe)s
1D 'ddV "D'S :(9.61) 056 &g pI . avel A101n7€)S 9 01 109[gnNs, SI ALIOYINe [BUONMINSU0D
-¢-%1 § 'NNV Zd0D ‘O'S UL ‘¥ § ‘A "1Ie "ISNOD 'D’'S ‘2Inpaooid [IAIO Jo SI[NI oyew 0} Jamod eurjore)
1no) swidng ¥ § ‘A "B “ISNOD 'O'S U} sey }1no) auwaidng 3y} ‘uonnjnsuo) eurore) Yinos Iy} Iopun ynos
sjuaurjurodde suoneIr) uor}dirosap wSTuUeydIdW arers
29 TWIWO0)




MAKING STATE CIVIL PROCEDURE 59

2018]

11mo) swaidng

‘bas 19 101

-IT Y deld ‘Joid ' 10
'S yeIN {(810¢ IseM) €01
-€-V8. § 'NNV @0 HVIL(
‘% 8§ ‘IIIA 1Te "LSNOD HVLN

TANDB-98¢H /20 eurrad / /:sdny] §1=wwods,dse xapur

/S99 III09 /A0g s1Inonn mmm / /:sdny ‘STALLININOD ANV SAIVOYg
ONINYIAOD ‘SINNOD HVL(] 0SIY 23S thas 19 TOT-T1 ¥ 9eld JoId " 10O
'S B 99 2INPID0IJ [IAID JO SI[IY 3} UO 99O AIOSIAPY Y}
PaysIe)sd 3mo) swaxdng 3yl (3107 3S9M) €01-$-V8LZ § 'NNV AA0D
HVI(] "910A SPIIY]1-0M] AQ SI[II pUSWE ABW 9INJE[SIFI] 9] ‘9)nje)s
9y} 03 SUIPIOADY (8107 IS9M) €0T-S-V8Z § NNV A0 HVL() OS]D 23S
‘¥ § ‘IIIA e "ISNOD HVI(] 225 ‘21npadoid [1Ard Jo st axewt 0} romod
o) sey 11no) suraidng oY) ‘9Injels pue UONMINSUO)) Yel[) Y} Iopun

qgein

1Ino) suwidng

(810%T 1s9M) ¥00°2C
§ ‘NNV 3d0) LAOY Xd],
‘1€ § ‘A "B "ISNOD 'XdL

[A6LA-TL¥A/o0 ewrad/ /:sdyjy] 9eds /A0S s3anooxy mmm/ /:dyyy
‘HALLININOD AMOSIAQY JMN0D ANTIINS ‘HONVIYG

VIDIAN L SYXAL OS]P 925 ! (I0NEe YIIM [ U0) (GT0T ‘9 AL "XT)
B6I16-GT "ON 19300( "OSIAl ‘JOPIQ ‘99)UWW0) AIOSIAPY }IN0Y dwaidng
202G ‘99N IIUIO)) AIOSIAPY 1IN0 sweidng ay) syurodde 1ano) sawaidng
9UL “(810% 1°M) (A)F00°CE § "NNV @d0D LAOD XdL . dInye[sisof ayy £q
pasoxddesIp [pun pue ss9[UN 109JJ9 UT UTEUWIAI SI[NLI 0} SJUSWIPUSWE pUB
SO[NL,, ‘9}NJE}S A} 0} SUIPIOAIY (8107 ¥$oM) $00°GE § NNV AAOD LAOD
XAL (1€ § ‘A “ME "ISNOD XA -2Inpadoid 1A Jo s9[na yewr 0} Jomod
o} sey 11no) awaxdng ay) ‘9)nje)s pue uonNSUo) Sex], ) Jopun

sexol

sjuaurjurodde
293TWIWIO)

suorye)

uor)dLIOSIp WSTURYIIN

ajelrs




[Vol. 104:1

CORNELL LAW REVIEW

60

(6£61 ‘g ounp 1IA) L1
JOPIQ "UMUPY ‘9INPad0I]
[IATD JO SO 9}

U0 99)TWIuI0)) AIOSIAPY
‘T §°CT 10 NNV LVIS

‘(ToyImne mm J[Y Uo) (6L61 ‘G dUunp IA) LT I9pIO

UIWPY ‘QINPId0IJ [IALD JO SO[MNY 9} U0 29130 AIOSIAPY ,"1IN0D
swaadng o) Aq payurtodde oq 01 SIOQUILUI I9Y)O UIAIS PUE ‘(SISIXd

QUO ey} JUIIX ) 03) 9PIWI0D SUIpue)s SUIpuodsaliod UOIBIO0SSY
Ted JUOULISA 91} JO Ireyod 9} ‘SI90 }Inod Jorradns auo ‘safpnp 1ano)d
joLgsI Jo/pue Jorradng om), Jo SUNSISU0D ‘QINPAD0IJ [TAID JO SO
9} UO 29110 AIOSIAPY 9} Jo sisquiawu syurodde 1mo) sawaidng
UL (8T0T) T § ‘BT "I “"NNV "IVIS LA [Nt AUe AJIpoul J0 ‘9s1AaI ‘Teadax
‘Ae[op Ued 2IN)e[SISIT 9} Yorym £q ssadoad o) sure[dxa 9jnje)s ayL
26 8 ‘II 'Yy9 "ISNOD "LA ‘SO[II 9] 9SIAAI 0} 2INJE[SIFI] a1} Jo 1omod 2y}
SOAIISAI UONMNSUO) YL (810%) I § ‘CT "I 'NNV "LVIS "LA OS]D 295
$2€ 8 “II 'Uo "ISNOD LA 22S "21npadoid 1A Jo s9[nt oyeur 0} Jomod 9y

1mo) swaxdng | LA (24€ § ‘II 'U2 "ISNOD “LA| Sey 1mno) swaidng oY) ‘9Injels pue Uonnnsuo)) JUOULIIA 3} Iopu) JUOULID A
sjusuryurodde suorelr) uor}drIosap wWSIueyIaN ayels
293TWIWIO)




MAKING STATE CIVIL PROCEDURE 61

2018]

997)1WILIOD ON

€ § 'TIIA "M® "ISNOD 'VA "M

‘€8
‘IIIA "3 "ISNOD VA ‘M ‘2Impadoid [IAID JO SI[NI axew 0} Iomod o) sey
sreaddy jo 3mo) swaidng o) ‘UONNINSUO) BIUISIIA IS ) Iopu

BIUISIIA ISOM

99710 ON

6 ¥ ‘NdD
"HSVM :(810%) 061°%0°C
§ 40D AT "HSVM

"(#100) €S8 071 'AAN 1 ‘2a1muwo) fliosiapy maN v

bunvichuayuo) pPYaaN Ul BUDMW)NY A1) ‘Urejy Sewoy], 0S]p 22S g
'NAD "HSVAM 225 °9NI 11N0d Aq pafrejap Joyjanj st ssa001d Sunieua[nt
9UL (810%) 061 ¥0'C § AAOD "ATM] "HSVA\ "2Inpadoid [IAD jo sa[nI
Syewr 01 Iomod o) sey Lo sweIdng oY) ‘9)niels uosurysep) Jopun

uojSurysem

onsnp Joryd

(810%) bas 12 002-1°L1

§ "NNV daoD VA :(8107)
€-10°8 § 'NNV a0

VA G § ‘IA 1B "ISNOD VA

‘(xroyme

UM 91 U0) (LT10% ‘0T AIN[) BIUISIIA JO 1N0) swa1dng ‘AIeja1deg
QATINOAXY Y} JO DYJO ‘YYSLIA 'S TISLIY WOIJ [Tetly 99130
AIOSTAPY 29U} JO SISQUIUI S}OI[AS 0[S JOIYD Y, “}N0Y JO SO

9} U0 9910 AIOSIAPY U PAYSI[qE}S? [[ouno) [enipnpe oyl ‘¥L61
u[ P "9INJe[SISO] 9} JO SISQUIAUI 9} Ue) ISY}0 [IoUNo) TenIpnp oy}
Jo sroquiowr sunurodde 1oy o[qrsuodsaz st 20nsnpe JOIYD 9UYL (8107) 002
-1°Z1 § 'NNV "dd0D "VA . S99)TWIUI0d 90ISN [ JO S}IN0YD ) JO SIdqUIdW
9q [[eYS oyM SUSISIP II9Y} IO S9)eFI[o( JO 9SNOH 9} PUE 9]eUdS

9} JO 22MSN JO S1INOY) J0J SAPIUWI0Y) Y} JO UULITEYD ) pue

1o sweidng ot} ur sonoead 03 pagirenb sAouro)re omy ‘9Fpn( 1moo
JOLNSIP SUONB[AI O[)SAWOP pue JruaAn( auo ‘95pn[1Inod JornsIp reIsuas
Quo ‘sagpn[11nod Jmaar x1s ‘sreaddy Jo 1ano) oy jo aspn( auo ‘Lmo)H
swraxdng oy} Jo 20msnp JoryD Y3, Jo pasodurod sI rouno) reopnp

SUL ‘(8T0%) 'bas 32 002-T"LT § 'NNV IA0D VA '2INPadoid [IALD JO

SOIIMY 9} MIAI 0} ‘SIdYJ0 Suoure ‘AIIqrsuodsal ym [[oUNo) [enpnpe
B SBY BIUISIA ‘9)nyels 49 *(8107) €-10°8 § NNV 0D "VA OS]D 99

‘G § ‘IA "Me "ISNOD 'VA 225 -21npadold [IAIO Jo S9[NI oyeuwr 0} Jomod o1}
sey 1Ino) awaIdng a1} ‘9Inje)s pue UONNINSUO) BIUISIIA 2U) Iapuf)

eruISIrn

sjuaurjurodde
293TWIWIO)

suorye)

uor)dLIOSIp WSTURYIIN

ajelrs




1

[Vol. 104

CORNELL LAW REVIEW

62

(8T07) €1'8GL

‘[zand-¥Nzp/29 eutad/ /:sdny] uny-saanIuuwod
/TIouUnodrerdIpn(/s99)3ruuuod /s1Inod /403  s3rmnodm: mmm / /:sdiyg
‘SHALLINNOY TIONNOD TVIOIANL “TIONNOYD TVIOIdNL

NISNOOSIM 22S 99 TWII0)) 2INPID0IJ [IAID PUB 0UIPIAY 9} payurodde
SBY [IOUNO0O YL, PJ "SI91IUIUIO0D 3JBAID AW [IOUNOD Y} ‘9Injels

oy} opun) ‘(810%) S1°8SZ § "IVIS "SI\ . SULID) Je9A-C 9AIIS 0} JOULIAOS
oy} Aq pajurodde agre[ ye suaznio omJ, 'gT "IOWIA0S 9} Aq pajurodde
Asu1o)ye PLISIP dUQ ‘g "SULID) JBA-E 9AISS 0 Teq 91e)s o) Aq
P23109[9s Teq 91B)S 2} JO SIOQUISW [EUONIPPE 21U, "I }o9[e-juaprsaxd
oy} Aq pajyeusIsop Ieq 21€)S 91} JO SIOUIJA0S JO PIeOo( ) JO JOqUIdUL

® IO UISUOJSTA) JO Teq 91e)S 9} JO Jo9[e-juaprsald oy, 'O 22usIsap

I9Y JO SIY JI0 I2pudjop orqnd 91e)s Ay ‘6 "Sueap oy} Aq pajyeusisop
SaNNokJ [00YOS ME] 9AT}OAdSAT ) JO I9UILAW B 10 AJISIoATU) 9p3onbrey
pue UISuodSIM JO AJISISATU[ 9} JO S[OOUIS ME[ 3} JO SUBAP YL

'Q "99UBISOP Iy JO SIU I0 NBAIN( dOUAIJI ATIB[SISI] 9} JO JOIUD YT, °/
"99USISAP 1oy IO ST JO [eIdud8 Aourojje 9y, ‘9 ‘uosradireyo aanoadsar
o) Aq Po1euUSISOpP 99130 YONS OB JO IIQUIdNI B I0 sIrejje repn(
UM SUITESIP S9913IIUIWI0D A[UIISSE 9} pUe 9JBUAS 3} Jo suosiadireyo
SUL "G 90uaIayu0d TenIpn( oy Aq pajyeusIsap soSpn( 3moir oy

‘¥ "99USISOP JI9Y JO STY IO S1IN0D 9)e)S JO J03IIp YL "¢ ‘sreadde jo
11Nn02 9y} Aq pareusisop agpn( sreadde jo 11n0d auQ g "3nod swaidns
o} Aq payeudisap 2omsn( 1anod swaidns auQ ‘T, :se diysioquiowr
[ounoo saumep 2jnye)s oreredas y pr [rounod reipn( e saysiqe)sd
OSTe 91Mye)s YL, ‘P "SI[NI [eadal J0 AJIpoul ‘}0BUS 0} 9INYeB[SIS]

o1} JO JYSII oy} 9FpLIqe jou soop Iamod siyy ey sopraoxd Afssordxo
nye)s SUL ‘(810%) G1'1GZ § "LVIS 'SIM “Inpadoid [IAI JO Sa[mnI

XTI ‘C1 1G.L 88 "LVIS ‘SIM ayew 0] 1omod oY) sey 1o swidng oY) ‘9)Ne)s UISuodSIp Jopun UISUOISIM
sjusuryurodde suorelr) uor}drIosap wWSIueyIaN ayels
293TWIWIO)




MAKING STATE CIVIL PROCEDURE 63

2018]

‘INHDZ-G1M9 /92 ewrad/ /:sdny]

9Z=MOUS/(, /S99 IIIWI0-SpIeod /sn-1noqe /s1o0 reqsurtuoim - mmm / /:dyy
“TIAID - AMOSIAQY SATNY INANVIAA] UV ALVLS ONINOAM

“H'2 ‘0SIp 22s ‘(I0INe YIM [ U0) (L10G ‘&1 Te]N '0AA)) 991 TIIuio)
AJOSIAPY S9Ny JUSUBULIR] 9Y) 0} JoqudIp sunuroddy 1opiQ b2 ‘999
*QIPNTWUO)) AIOSIAPY SI[NY JuaueuLdd o) syurodde 1mo) swaidng

(8107) UL '(810%) ¥11-2-G § 'NNV "LVIS "OAA "2Inpadoid [IAIO JO So[NI
1mno) swxdng | $11-2-G § "NNV "LVILS "OAM ayeur 01 1amod 2y} sey 1no) awaldng ay) ‘9njels Suroip Iopun SurwoAm
sjuauwrjurodde suoryelr) uor}drIosop WISTUBRYIIA ajels
2913TWIwo)




[Vol. 104:1

CORNELL LAW REVIEW

64

Aunnios orqnd 10y paysod are sjuswIpuawIe MI J0 s pasodoid 1aeym pue orqnd 9y} 03 uado axe sgurjeour

2P0 AI0SIAPE ) I}y Aouaredsuen) Jo sansst omy 01 sayoeordde saye)s oy} ssorejed [qe) SIY} ‘JXa) Uureul 9} Ul paqLIdSap Sy

S9¢
PI "99nTIImIo)
2} Jo Ireyy ayj joejuod ued sarred pajsaIiu]
‘(IoIne M 9[YJ Uo) (L10g ‘F1 "92Q) Ioyine 0} ‘sumon
[VZGIN-rS19/20euriad/ /:sdpy] 93 JO 20IJO 2AIBI)SIUIIPY SBSUBNIY ‘Apelg Aire]
sagueyo-o[ni-pasodord /A0 sesueyre'symoo/ /:sdny woJJ [TewrF "S99I10U SUNAW I0J UOTYEIO0] PIZI[BIJUD
‘SEONVHD A1 AdS0dodd ‘AIVIDIAN[ SYSNVIRIY 295 ou sT a1y} Ing d1qnd o) 0} uado axe sSunasN sesueyIy
1284-39D96
[12SA-AD96 /20 ewiad / /:sd)y] /90 euriad/ /:sd)y] seonouanpasordpuesonoeldialo
s9onjouaInpadoIdpueadnoelda /oinpadordpuesonoeidial /aanpadoadpuesonoeidia /sdnoigsuniiompue
/sdnoisguniompue-soued-soanuuwod /sdnoisguniion | -spued-soanmuuod /sdnoissguniiom-soued-so91uuuiod
-s[oued-S99IIIUI0)-SUONI3S /310" Teqze mmm / /:d1Y ‘SAOLLON -suono9s /310 reqze mmm/ /:d1y ‘SEOLLON TINATO0NJ
TANATO0Yd ANV FDLLOVEJ TIAID “UVY VNOZRIY 40 ALVLS 995 ANV FOLLOVA TIALD VY VNOZIMY 40 ALVLS 295 BUOZLIY
"[LGaA-MVYSV /o0 euad / /:sdy] jpd-wpe/soop/
SO[NI/SO0pgam /A0S BYSe[B SPI0daILIN0d mmm / /:d)Ny Je a[qe[rese
‘P F NINAY LD ¥ WISVIV 295 “3sanbar uodn oqereae
STELIOYEUI 99)}IUIUO0D [EUOIIPPY "[HA6L-MMHL /20 euwrad/ /:sdny] ‘(ToyINe M 91 Uo) (L10%
SPUSUITIOD #UI} " XoPUI/SI[1I/ A0S exse[e s}anod mmm/ /:dpyg ‘eT '09() Ioyjne 0} ‘ASUI0}Y SO 1IN0 ‘198109 D
‘ST 1IN0Y ‘WIRISAG 1IN0 BYSE[Y 225 | eIneT] woij [rewy -orqnd o3 03 uado jou are sSUnedA eyse[y
‘(ToyIne ym [y uo) (L10¢ ‘(Toyme M 91y Uo) (LT0Z ‘€1 93Q) Ioyine 0} umnonH
‘g1 "99Q) Joyne 0} ‘1mno) sweIdng ewreqely YIS[D 2} JO QYJO | Swaidng eweqery ‘NI9[D U3 JO 1O ‘III ‘MDA 2181
I ‘eD2IAl ored] Ao woj reury yuauwrtaod drqnd oN Ao woxy rewry -o1qnd a1 0} uado jou are sFUNIIN eureqery
sogueyd a1 pasodoig SSUI}9aUI 993)TW0D AIOSIAPY Ijels

69zSSADOV ONDIVNATNY ALVIS g A1dV.L XIANAdIY



MAKING STATE CIVIL PROCEDURE 65

2018]

‘[cdXS-9NA9/20 vuLiad/ /:sdpy]
uny Q¥ 1g/soo1/Arenipnl/aof-urmmm/ /:dpy “@NAAO0U ANV

“(ToUINE YIM 31y Uo) (L103
‘g1 *99(7) I0UINE 0} ‘UONENSIUNUPY [BIIPNL JO RIJO
“ano) sweidng BUBIPU] ‘[9SUNOY) JIOTUSS ‘O[[IsSnIe)

FDOLLOVEJ J0 STINY NO FALLINIWOD ‘HONVAY TVIOIAN VNVIAN] 925 ‘A sewoy [, woj [rewy -orqnd ayy 0} uado joN euerpuj

‘[Ledz-g81¥ /20 ewired/ /:sdny] ‘(1oyIne M 3 Uo) (L10¢ ‘¥1 92A)

Juowrtod-orqnd-10J-so[ni/urewr /A03 oyepr-ost/ /:sdpy Joyine 0} ‘AQUIONY JJelS ‘UspIo( Ayjye) Wolj [rewy

*INFIWNOYD JI1dNd Y04 ATAVIIVAY SININANINY @ ST IdN0D ‘PUSIE 0} SISQUISUW-UOU MO[[B 0} UONRIISIP Sey Ireyd
OHVA] ‘IMNO0D FNTIANS ‘HONVI TVIOIANL OHVA] 40 ALVLS 298 a1y nq ‘orqnd a1y 03 uado A[reord4A) jou axe sSUTPIN oyep]

[8XCH-83TD /20 euuad/ / :sd)y] 1N0DJOSINL
/SOINI/S90URIJAT e /SN T 91e)s 'S1INnoo mmm/ /:dny ‘I8N0 J0

SATNY LIVAMVH ‘ARIVIOIAN ALVIS LIVMVH OS] 23S [[AASHA-1LLTIN/ ‘(royne

o0 euwrad/ /:sdny] saguey)smypasodoid /sagueyo oy pasodoxd UM 9[1J uo) (L10Z ‘|1 "99() Ioyine 0} ‘Premualyjody]

/S9IN1/S90URIJor [ES9] /SN 'TY 9)e)s s)Inoo mmm/ /:dnyg o IRl 01ISTI JOIYD 0} JUBISISSY [BIJIPNL ‘00INgNY
‘SAONVHD AINY AFSOdOdd ‘AIVIOIAN ALVLS LIVMVH 22S oAep woiy rewry -orqnd o) 03 uado jou are SFUNRIN memeq

‘[NFrS-9XHA /20 euLtad / /:sdyiy]

(@O¥T g 'NINAY "dNL Y “1d OS] 23S :[SULT-1ELS S00pM /JSU’(Q T WD /SO0PUID /=[NPy, /S0P /SJUID

/90 eurad/ /:sd)y] d0adyo/soni/S1o reqepLiofj mma/ /:sdpy| /inoqe/sio reqepuiofj mmm/ /:sdny ‘Sa1Ny IANATO0Nd
‘TAINAIO0YJ TIAID 4O STINY VAROT] ¥UVg VAROT] dHL 225 TIALD ‘SININNOO0( FTALLINNOD UVY VARIOT FH], 22S epLIoLd

‘(xroyme

‘(ToqIne im I3[y Uo) (L10¢ ‘Lg "9°Q) Ioyne UM [ Uo) (L10% ‘LT "9°d) Ioyine o} so[nsIen '

0} sQSIey P prae woiy rewry yuaurmod orgnd 1oy paystqnd | praeq wogy rewry -orqnd 9y} 03 uado j0U axe 993 TIIo)

ATeIauas 10U 218 99130 SATNY }IN0) swidng areme2 | SO[NY 3IN0YD dwaIdng aremea( aY) Jo SSUnRIA *(1oyne

o Aq pasodoid samy (royjne ypm d[y uo) (L10g ‘1g 92q) UM 3] U0) (LT0T ‘1G ") Ioyine 0} “y'd ‘ozkemg

Ioyne 0} “y'd ‘9zAemg 1} 93Iony) ‘Tsmoyred ‘ormbsy ‘oyIonon 9 9¥IoNY) ‘BYsmoyred ‘o1mbsy ‘oyIony Arreqg ‘| wodj

A1req ‘] wolj [reuwry 99 IUIIo)) AIOSIAPY SI[NY [IAID S}IN0D [rewry -orqnd a3 0} uado jou are 2PTWWOY) AIOSIAPY
Jouadng aremedq oYy Aq pasodoad sapnuI 105 juawtod argqnd oN SO [IALD $,3AN0Y JoLadng areme[od ) JO SSUNIIA areme[aq

[0GDX-DAAS

[DEOX-DAAS/ /90 eurad/ /:sd)y] G=I 9933IUWIUIO)/, WO 9IIUILIO))

o0 ewrad/ /:sdNy] G= I 9\IWIIO0) /WO 291 TWUI0Y) / SO0 /soapTuuo)) /3ano) swaidng

/1no) awe1dng /s1Ino) /sn-0d'91e)s simod mmm/ /:sdnyg /SN0 /SN "09°91e]s S1IN0d mmm / /:sd)y “GALLININOD
‘HALLININOD SATNY TIAID ‘HONVEE TVIOIANL OAVIOTO) 295 SATINY TAID ‘HONVIY TVIOIANL OAVIOTOD 295 opelojo)
sogueyd a1 pasodoig SSUI}9aUI 99))TW 0D AIOSIAPY ajels




[Vol. 104:1

CORNELL LAW REVIEW

66

"(810%) ¥S0°08% § "LVIS 'NNI oS 225 [dHIN-d5dN
/20 ewrad / /:sd)y] 90nou=)¢Xdse sJuaIdUNOUUYPUYSMIN

/S1N0D-9Y -1N0oqy/A0g s)moduut mma / /:dny

‘(ToyINe ym 9[y uo) (LT0¢ ‘€1 "92Q) Ioyine

0] ‘19110doy ‘119 prae( WoJj [Tewly "SUoalu 2Injnj
10 ,3S1] 20130U,, 9} uo paode[d aq 03 3sonbax Aews sonred
P91S2I91U] "S90N0U SUNQIW I0J UOIIBIO0] PIZI[BIJUD

‘SEDILON OI'1dNd ‘HONVYd TVIOIAN VIOSANNIA ou st 2191} nq 21qnd ay) 0} uado are sSunIN BJOSOUUIIN
"I0C'T ¥ LD "HOIAl OS]D 99
OAge-AvAd /20 eurrad/ /:sdpy] xdseymejop /sosed /s1o)yewr
-UIWPE-SI[MNLI-1IN0D /S /}Inodawrdnsuesyoru /s3I1nod /
A0 TUI'S1IN02 / /:dNY ‘SINANINIOAdY ANV ‘SHAANQ TALLVALSININAY
‘SINTNANIAY AT ‘STIM AISOdO¥d ‘SINNOD NVOIHOIA 225 pudns 'y 91qe] xipuaddy 995 ‘99PIUIwIod A10SIApE ON ueSTyoIIN
[GZVO-967Z /20 eurrad / /:sd)Y] 1USWITUIOD-SUOIIBIAUI-SIFURYD
-9[I1/1IN09-JO-SIMNI/SAI-TEF[-9SBI /1IN 02 /A0F ssewr mma / /:dyy ‘(royne yym 91y uo) (L1038
‘SINTNANANY ANV SATNY AISOdO¥d NO INAWINOD OL SNOILVLIANI | ‘€T "99() Ioyine 0} ‘90nsnp Jory) 2y} 0} [osuno) [esor]
ANV SEONVHD TTNY ‘WALSAS JHMNOD SLLIASNHOVSSVIA 29S ‘Neang aunsLy) wogj [rewy -orgnd ayj 03 uado JoN ‘sseN
"[PRIA-ZHHA/Y0 ewrod/ /:sdpy] [uny sogueyosoynt [9ONZ-NAGX /20 ewwred/ /:sdny]
/S9[NnI/A08 s1modpwr/ /:dNy ‘SYA@IO SATNY INTOT] sguneaul/somni/Aog s1amoopuw/ /:sdny
ANV SEONVHD T'1NY AISOdONd ‘TINATO0dd ANV IOLLOVI] JO ‘SONLLIIIAl 4O ATNATHOS “TINATO0Yd ANV IOLLOVI] JO
STTMY NO JALLININOD DNIANVLS ‘SI¥NO0D ANVIAIVIA 29S|  SATNY NO FALLININOD DNIANVLS ‘SINNO0D ANVIAIVIA 22S puelireN
¥ 'dQO "d Sunfewany ‘(@oyne
d 9N 0s]P 925 ([HAG -8 /20 eurrad/ /:sdny] [unys xaput M 3[Y U0) (LTOT ‘0T 93Q) Ioyine 0] I19ZI9H 1 praed
/S9[N1/SIopIOUNIPE SI[NI/A0S dUTEW ' S1IN0d mmm / /:dyyg WoIJ [Fey ‘S92TI0U SUJIIW I0] UOI)BI0] PIZI[BIIUD
‘SAINY INMNOYD ‘HONVIG TVIOIAN ANIVIA 40 ALVIS 995 ou sT 219y} nq d1qnd a3 0} uado are sFUnS oureiy
‘(Toyne yym o[y uo) (810¢ ‘6 11dy) 1oyine o3 Are[)
uesng woJj [Tely 995 "SISCUISUI 99))TUIUIOD JO SQuUreu
‘(ToIN®E UM [ UO) (810 ‘9% "TeIA) Ioyjne 0} Are[) uesng wogj| 9} apraoxd 01 pauroap 1Mo awaIdng oy Jo I3[ YL
[leWd 295 "UONEIOSSY Teg AYonjusy] 9y} JO UONUSAUOY) [enuuy “(royne yym 9y uo) (8107 ‘9% "TeIA) Jouyine 0} Arer)
a1} Jo uorssas uado ue Je Juawod 0} paprurrad st orgnd oy L,| uesng woiy [rewy 225 -orqnd o) 0} uado axe sSunIsN Ayonjuayf
‘[SMIN
-H69s /00 eurrad/ /:sd)jy] s1opIo/11nod-swaidns /s1Inoo-emor/ ‘(Ioyne yum 9y uo) (L10g ‘€1 "93() Ioyjne 0} ‘Ioneg
A0g s1Inodemormma/ /:sdyny ‘SYAaIO ‘HONVIG TVIOIANL VMO] 225 | g 3oLned woij [rewy -orqnd o) o) uado Apunno joN emo]
sogueyd a1 pasodoig SSUI}99UI 991)TUIUIO0D AIOSIAPY ajels




MAKING STATE CIVIL PROCEDURE 67

2018]

[63128-62n9/v0ewrad/ /:sdny]
[uny-syrodax/suraxdns /s1anod /sn [urayels Arerorpnl-mmm/ /:sdny
‘SINOdEY ALLINNOD JMNOD ANTINS ‘SINNOD AFSHAL MAN 22

(T0UINe YIm I[Y Uo) (L10% ‘1 99Q) loyine
0] ‘sureigold 1InoY 1AL ‘JAIYD ‘XIU90yd “J BPUOIR],
woty rewry -orqnd ay) 0} uado jou axe sFUNAIA

KosIap MIN

[HTHA-ALYd /20 ewiad/ /:sdny]

[ALDI-XEONS /29 euriad / /:sd)1y] SO[NIWUIMIOISIAPE
/S991TIII0d /SN YU 9)e)s s1anod mmm / /:sdny

uny xopul/sIopio/owaidns /sn yu-ajels spmod mma/ /:sdpy ‘SATNY NO FALLINNOD AMOSIAAY axysdurey
‘SYAAIQ - INO0D INTINS "HONVIF TVIOIAN TIHSINVH MAN 225 - STALLININOD ‘HONVI{ TVIOIAN TIIHSJANVH MAN 225 MIN

‘[nedy-Oig/20 prtad/ /:sdny] ‘[NSAD-46Gd /20 euwrad/ /:sdny]

$1IN0Y BPEBAIN [[B 10J SjuaWipuaury o[y pasodoid MIAIIAQ /dDUN/SUOISSTWIIIO) PULB™ S93))TWIOY)

/somy /owaxdng /A08s11n0dAU/ /:sdY ‘SINNO0D VAVAIN TV /D0V/A03's1ano0oAu/ /:sdNy ‘MAINITAO
YO SINFNANINY AT AISOdOdd ‘VAVAIN JO JMNOD INTIANS 225 HALLINNOD TANAAD0U TIAID A0 STTNY VAVAIN 225 epeAaN

‘(ToyIne MM 9y uo) (L10g ‘ST 92d)

JoyIne 0} YoIua] uyo Wolj [Tewry 995 ‘SISeq 9sed-Aq

[NZAL-£dZX/22 eurtad/ /:sd)3y] sjuswipusauIe | -9sed B U0 9NssI SIY) JOPISU0D pnom J1 :puajje o3 orgnd

-9[N1/s9[NI-1Inod-awrdns /A05 eyseiqau-jmoosswardns / /:sdpy U} MO[[B 0] ISISYM PIIOPISUO0D JOU SBY 93] IO
‘SININANINY AT ‘HONVIG TVIOIAN VISVIEAN A0 ALVLS 298 9L, 'SSUNQaUW S} 9STIISAPE JOU S0P 99)J[UI0D YL, BYSeIqON

‘[ANNN-AdOM ‘(IoIne M 911 U0) (L10T ‘0T 92Q) Ioyine 0} 7}20D

/90 eurrad/ /:sd)y] aweadns /S9[MI/$1IN09 /A0 W 'S1IN0d / /:d)Y | WIP WOIJ [Tetl "S9010U SUI}99UWI 0] U0I}ed0] PIZI[eI)UdD
‘SATNY IHNOYD ANFTAINS VNVINOIN ‘HONVIE TVIOIAN[ VNVINOIA 225 ou sT a1y} Ing d1qnd o) 0} uado axe sSunasN BUBIUOIN

‘(royne yym of1j uo) ‘(royme

(LT0T ‘81 "99Q) Joyine 0} ‘LINOosSSIA Jo 1no) awaidng ‘[esuno) UM 3 uo) (L10Z ‘€1 "92Q) Ioyjne 0} ‘LINOSSIA JO

[BISUY) ‘UESION ‘[ JelWAIoQ WOIJ [fewly 295 ‘9)ISCaM S,}IN0d | 1Ino) swairdng ‘[osuno) [elousy) ‘UeSIoA ‘[ Yerualap

oy} uo palsod aIe SI[NI AATIORJJI-Jo0u-Ng-pajdope pue syjuow WOoJJ [TellF "S90I0U U)W I0J UOTJBIO0] PIZI[BIFUD
XIS I0J JO9fJ° 03Ul 05 jou op somnI paydopy “jusurtod orqgnd oN ou st 2197} nq 21qnd a3 0} uado are sFuneI LINOSSIIA

‘(Toyme mm S[y uo) (LT10g V1

[EIN6Z-MTINL /99 eurtad / /:sd)y] dydjuswrmoorojsani| -03(q) Ioyine o3 ‘1ddIssissIA Jo 1oy swaidng ‘[Pesuno)

/IUQWIUIOII0JSITLI /SO /YITeISAT/A0F suI's)Inod / /:sdyy pPUER I0jeI}SIUIUpPY 1IN0 ‘A ‘SIapunes ‘I, preqqny
INANNOD ¥Od SATNY ‘AAVIOIAN IddISSISSIA A0 ALVLS 9295 woj [rewry -orqnd oy 03 uado jou oxe ssunooy| 1ddISSISSIIN
sogueyd a1 pasodoig SSUI}99UI 991)TUIUIO0D AIOSIAPY ajels




[Vol. 104:1

CORNELL LAW REVIEW

68

[ONSZ-8GXV /20 eutad / /:sdy]

xdse-3urreayso[ni/1mo) swaidng/a08 ps-s/ /:dnyg eloyeq

‘SONRIVAH SATNY ‘WALSAS TVIOIAN AAIJIN) VLOMVJ HLNOS 225 ‘padns vy 9[qe] Xipuaddy 299G 991 IuII0d AI0SIAPE ON ymos
[HVAT ‘(ToyIne ym [y uo) (L10%

-6guad /oo eurrad/ /:sdyy] mousyeym/S10°s1Inodds mmm/ /:dny| ‘g1 '09() Ioyjne 0} ‘ISp[oyareys IoIUag ‘UBAI[EY) S[IA eurjore)

‘SMAN TNNO0D “INTFWINVJA TVIOIANL VNITONVD HLNOS 225 | “H woyj [rewry 225 -orqnd a3 0} uado jou are ssunaa yimos

‘[zanz-¢91H /%2 ewrad/ /:sdny]

xdse urejN 0z %SIopPI00Z%SNOULB[[OSTA /Sosed
/1ano)owa1dng /s1an0)) /A0S 1I'S1IN0d Mmm / /:sdNy ‘SIaq@IO
SNOANVTIIDSIA ‘LEN0D INIUINS ‘AAVIDIAN[ ANVIS] HAOHY 225

‘padns vy 9[qe], Xipuaddy 229G 991 IuIuI0d AI0SIAPE ON

pueys] apoyy

[1686-abea/ooeured/ /:sdy] 99))1UIUIOd-SINLE
-[eInpad01d-[IAID /9911 IIIUI0I SN / S99 TUII0D /1IN0d-auwaIdns
/s1nod /sn'syanooed - mmm / /:d)Y “FALLINNOD SATMNY TvaNAdO0dd

‘(Toyine PIM o[ Uo) (L10% ‘F1 "09Q) Joyne
0] ‘S99)IIIIWIO)) SI[NY ‘[ISUN0) JaIyD ‘1sIn( vy [prueq

TIAID ‘VINVATASNNAJ 4O WALSAS TVIOIAN dAIMINN THT, 295 wogy rewry 225 -orqnd o) 0} uado jou are sFUNIA | BIUBAIASUUSJ
‘[AGDG-NNEA ‘[AGDG-NNE /9o eurad / /:sdny]
/20 eurrad/ /:sdny] 810°sa1npadordiinoduorounod mmm/ /:dnyg 310°sa1npadoxdimodouorounod mma/ /:dny
‘STANAAD0Y TINOD NO TIONNOD NODHTIQ 228 ‘SRINAIO0Yd LNOD NO TIONNOD NODTIQ 22S uoga1Q
‘[LDOHL-gaSe/20 erurad / /:sdny]
[€669-8AINL/22 eurad / /:sd)y] dseymejop/aanpadsoidoonoeid /spreog
/STUQUWIPUSWIYI[IY] /A0S 010 }InodawIdns mmm/ /:dnyg /A08 oryo-1anodswaIdns mma/ /:sdny ‘@aNaaoodd
‘SINIIWNANINY TN ddSOdOodd ANV JOILOVId A0 STTNY THL NO NOISSTNNOD) ‘NWALSAS
‘WALSAS TVIOIAN OIHO dHL X OIHQO 40 TdNO0D INAIINS THL 22S TVIOIANL OIHO FHL 3@ OIHO JO JNNOD INTIANS THL 225 oo
"[dgEM-MG LT /90 eurtad/ /:sd)y] Wy a[npayds
TAPINE-D6Ag /22 eurtad/ /:sd)y] dse aaprmuuuiod /S99 TWIII0D /1IN0D /A0F S} Inodpummm/ /:dnyg
/d/1N0d /A08 s1Inodpummm/ /:sdny ‘@ALLININOD TANATO0U] ‘SINIAH ¥ SONILAAN A0 ATINATHOS vloyeq
INIOL ‘SHALLININOD THNOD ANIIINS VIOMVJ HIMON 225 ‘STALLININOD JMNOD INTIINS VIOV HIMON 225 Y3}ION

[vOay-3196N /20 eurrod/ /:sdyy]
xdsejusurtod-1o05-uado /403 s)anoowujanodauraidns / /:sdyy

‘SINFININOD 04 NAJQ ‘THNO0D ANTAIINS ‘SINN0D OJIXIAN MAN 228

(8107 ‘¢ "uer)

1Mo awaIdNG OJIXIA MIN ‘UOXES LLIQJ, M MITATINU]
ouoydo[o, ‘S90110U SUT}9QW J0J UOI}ed0] PIZI[eIIUD

ou sT 2191} Ing d1qnd 9 01 uado axe sFUnNISN

ODJIXIIN MON

safueyo anx pasodoxd

sSurjoow 9933109 LIOSIAPY

ajelrs




MAKING STATE CIVIL PROCEDURE 69

2018]

INRIOA-IG6X /20 euitad / / :sdpy] [uny jusunuod

-10J-s1sonbai/ Arunuuoo-Tesa /A0S Ams1Imod mmm / /:dyyg eIuUISIIA
‘INFZINNOD Or19Nd JOd SISANOHTY ‘AAVIOIAN VINIDIIA LSHM 295 adns 'y S[qe], xrpuaddy 998 990D AI0SIAPE ON Isam
[MAE9-89871/20 euriad / /:sd)y] pasodoid:sa[nr 1Inoo=ej,
/S9[NI }IN09 /A08 em's1Iod mmm/ /:sd)y ‘AINO INFWINOD JOd

QaHSI1dNd - INNO0D 40 SATNY AFISOdOdd ‘SINNO0D NOLONIHSVM 295 ‘pidns ‘y 9[qe] xipuaddy 298 ‘99 IuIUIod AIOSIAPE ON| uojlSurysem

‘(royme

UM 3]y Uo0) (L10T ‘81 '92(1) Ioyine 0} ‘BIUISIIA JO 1IN0

IN8Id-VAS|E /oo euriad/ /:sdpy] owaIdng ‘ATe}9109S 9ATINOIXF ) JO YJO ‘suone[ay]

[UY"S9[NI/AJS /SIIN0J /SN BA9JE)S S1IN0O mmm / /:d)y ‘VINIDIIA oI[qNd Pue 2ANB[SISYT JO J030II(J ‘IYSLIMN 'S NISLIY]
JO I¥NOD FNTNINS FHL 40 SATNY ‘WALSAS TVIOIAN [ S.VINIDYIA 995 wogy rewry 225 -o1qnd a1 0} uado jou are SFUNIIN eIUISIIA

‘(ToyIne ym Sy uo)

(L10T ‘¥1 "99Q) Ioyine 0} ‘9INpadold [IAL) JO Sy uo

QouIuwo)) AIOSIAPY ‘Irey) ‘S9Ady] ¥ Ue[[y Wolj [rewuy

‘popruLiad jou st uonyedronred orqgnd ysnoyy onqnd oy

IDOA-rIeL/20 ewirad/ /:sdny] | 01 uado oxe sSunssN “[80OG-Z5aD /00 eutad/ /:sdy]

S9N/ sAauI0))e /310" Areorpn juourioa mmm/ /:sdiyg Smau /3§10’ Arepipnjuourioamman/ /:sdny
‘STINY AALVOTNNOY] ANV AES0d0dd ‘AdVIOIAN L INOWNIA 295 ‘NOOY SMAN ‘AIVIOIAN [ INOWIIA 225 JUOULIdA

[BVAZ-9IN6D /o0 ewwrad / /:sd)y] AVEOU-G9S9/29 eutad / /:sd)y] onpayds-sunoax

JUOUITI0D-SI[NI /21N /A0S s1Inonn mmm/ /:sdig -9 TIIuI0d /901dAID /01N /A0 s1anodnn mma / /:sdnyg
‘INFIWNOD ¥Od AAHSITdNd - STINY L¥NO0D HVL() 99 ‘HALLINNOD STINATD0Yd TIAID ‘SINNOD HVI() 295 yein

[dXr9-9¥94 /%o ewrad/ /:sdny]

xdse-jmejep/oeds /sa)1s /wod m[ sedrazasjuaroml/ /:dnyg

[€Z21-d08u /29 ewrad / /:sd)y] 0eds/A03 s1amnoox) mmm/ /:dnyg ALISFAM DVIS 99S ‘sjuammoop

‘HALLININOD AMOSIAQY JNNO0D ANAIANS ‘HONVIG TVIOIAN, | Teuonippe 104 '[gZ/2T1-d8d /29 ewiad/ /:sd)yy] ssuneaut

SVXA OS]V 29s {[dX[9-9%9d /20 eurtad/ /:sd)yy] xdse-jnejop| /0eds/A05 s1anodxy mma/ /:d)y ‘SONILIFA ‘FALLININOD
/9e0s /s911s /w00 M[*soo1aTesIuaIoml/ /:dNY ‘ALISTIM DVIS 29S|  AJOSIAQY JMN0D INTIINS ‘HONVIG TVIOIANL SVXA], 295 SBXJ9],

‘[ag99-nLodA ‘[SYINC-S60V

/o0 ewwrad/ /:sdny] posodoid/so[ni/a0g s1mnoouy mma/ /:sdny| /90 ewrad/ /:sdny] Tepusred /03 s1moouy mmm/ /:sdnyg
‘SININANAINY ANV SATNY AdSOd0dd ‘SINMNOD ALVIS AASSANNA], 295 LVANATVD ‘SIMNOD ALVIS ASSANNI], 225 99SSoUUI],
sogueyd a1 pasodoig SSUI}99UI 991)TUIUIO0D AIOSIAPY ajels




[Vol. 104:1

CORNELL LAW REVIEW

70

‘(ToyIne ym o[y uo)
(LT0% ‘F1 "92Q) Ioyme 03 ‘1mo) swaidng Suruoip Xo, "N 97ey]

‘(ToyIne M 3y uo) (L10¢

‘1 "09Q) Joyme 0] ‘1ano)) swardng SUurmoAp) Xo,q

‘AL 91EY] Q0TS WO [Tewly] "pua)ie 03 yse Aew sanred
P21S2191U] "S92T10U FUT}OIW 0] UOT}I0] PIZI[eIIUD

0MISN L WO [Tewry “Juawuod 10y pajsod A[reordA] jou are sony ou sT 2191} nq 21qnd o) 0} uado are sFunos Surwofm
‘[€L0d-d2AT
FryS-vMAA /99 eurrad/ /:sdyy] uny seyepguneaw/rounodrenipnl
/90 ewrad / /:sd)y] uny‘s90n0ou/S9MNIdS /A05 S1IN0dIM / /:sd)1Y | /S9913TWIII0D /S1IN0D /A0F S1IN0dIM mmm / /:sdNy ‘SALV
‘SATNY JHNOD INTIANS ‘IWHLSAS LINO0D NISNOOSIM 298 ONILIFN AFTNATHOS “TIONNOD TVIOIAN NISNOJSIM 225 UISUOISIM
sogueyod anx pasodoid SSUI)aUI 99))TW0D AIOSIAPY ajels




MAKING STATE CIVIL PROCEDURE 71

2018]

(810%) TT¥ AT 1 "IV 901 ‘SIIDIS 2y} PuD JUWOUI.RY [P.mpadold ‘uoydor)
' Areyoez 29s ‘sayejs oy ul Ajqrsne[d jo UoIssnasIp Iaylny Ioq "Aue J1 ‘Aqisne[d o) suonoeal s91e)s 2y} SSAIppE sSuwnjod omj [eurf
U, ‘own Aue Je surpeard 2onj0ou paydope 9je)s 2y} Yorym Aq WISTURyoaU 3y} sure[dxs umnjod ,9010uU I0J WISTUBYIIA],, UL ‘WI)SAs [eanpaosoxd
paseq-9mu & jo uondope reurSLIo s,91e}s 9y} WOIJ PIjnsal ‘Aue JI ‘90uanbasuod jeym surefdxe Uwnod ,SS[NY JO JOIJH, UL "ME[ JUILIND
9qLIDSIP sUWN(od Puey-)a] YL (6G61) S8 "A'V'd ¥T ‘S2IVIS 2} Ul ULIOf3Y .Mpadold “WYSLIM Ue[y SI[IeUD PUe (9861) L9ST "AT "1 'HSVM
19 ‘a.npado.d ) Jo swalsAg 1mo) awis o Aaa.ng Y :SUNo) a10IS Ul SANY PI9Pa Y], ‘U00D INYNY X} AS[eQ ‘g Uyo 0} suonejd jusnbaiy
pUe oxeasal [eursLIo s)o9[jal a[qe) sIy L “Surpeard o) sayoeoxdde saye)s oy Soreyed 03 sydureyye a[ge) SIy) ‘3x9) UTEW 9} Ul PACLIOSIP SY

929%
(dueq ud) JYSLIM (U0
(800¢T 71v) ¥¥¢ » AopreQ 995 “euOZLIY (dueq us) (10T
PE'd 681 0D Lonou 03 Surpesyd sonou "ZIY) L98 ‘€98 ©) ‘()
'SUJ SIaUMQ 01| poonpoqul Wa)sAs paseq PS'd ¥8C ‘©SSIN ‘(e)g "d "AID
-0y “A us[n) pajoaley SOy | esuey)| -sorni e jo uonndope oyl |Jjo A1) "A UBWL0)D 900N N ZRy BUOZIIY
YSLIM
‘U00)) ¥} AIPEQ 295
'9)e)S B SUIodaq Iaye (S10T
sonou|  Apsoys Surpesrd sonou| eysely) 26 ‘026 ® e
03| Swpnpur wyss peseq| pg'd 9¥€ ‘ULLIH,0 ‘(8)8 "d "AID
e/u e/u so[ny | asueyD -9[n1 e pajdope eysery ‘A 9[pu00 QONON | "y WMSVIV eysery
(800g "ddy "arD o § “d "AID
Blvy) 1'U 9€31 |y VIV 295 "eWRqRlY| (ST0T "BIV) 0TCI
‘YETI PEos 20nou 03 Surpesrd sonou|  ‘FIZI PEOS 91 ®
13 ‘Swerm 0)| poonpoxur waIsAs paseq “1SUJ YOIB3Say] ‘G) ‘)8 d
‘A SBwoy, pa122foy so[y | 9suey) -sonu e jo uonydope oy, 'S A A3 QONON | "AID ¥ VIV rureqery
uonjejrd | Ljmiqrsned 9d1j0U I0J| SsoMY pIepue)s| UOIje}IO JULLIN) | pIepue)s amy ajels
Lqqisnerd Uo| WSTUBYIIN Jo JUALIND JO 32INO0S juaLIm)
uolIstaq 3033d

09zINIAVATd ALVLS D dA19dV ] XIANAddY




[Vol. 104:1

CORNELL LAW REVIEW

72

(¥10T "Uu0))
WSM 295 "6L8T 1601 ‘6L01
ISEI[ JE J0Uls 9}je)s PEV 66 Ul (8107) 16
Aq 91e3s gurpeard joej| ‘BOLIQWY JO I0J0IA -2G § "IV1S
e/u e/u e/u e/u ® U39 Sey JNdnoauuo) epZeJA ‘A IYM 10eq| ‘NIDH NNOD ‘uuo)
‘Surpeord
Q00U PAULIJJEAT SI[ILI
(oueq ud) (9107 Jo uonndope pue wAsAs (oueq uv)
'0[0D) S6S ampadoxd paseq-opod |  (910¢ 010D) S6S (UNC)
‘88G PE'd €L€ sonou | sy sepun Surpesyd sonou ‘886 PE'd €L€ ‘(B)g "d "AID
‘el "A QuIep| pardopy 9pod P10 1day] | Mmo[Te 01 pPauIaads opeIo[o)d ‘ITeH "A aurep | Aiiqisned ] 010D | operojod
YSLIM
292G "1G8T IsE9[ e J0Uls (STO0T TBD) L€ (B)O1°ST¥
myels Aq ore)s Surpeard ‘¥ee pe'd ¥Se § oD
e/u e/u e/u e /u| 10} ® Us3( Sey eruwIoje) ‘AS[uel] ‘A 997 weq| ‘d AID "IV | eruxojined
(ST0T
‘wa)sAs apoo Jorad MIV) G6-V6.L
oy} woy swrgox Surpesrd | ‘16L PE'M'S 9LF
-3o€] oy} 1day A[SNOIOSUO0D | ‘U I SUIre[)
10']| JEY) S9N padope 1m0 NeIS NIV ‘A (@)(e)8
e/u e/u e/u 1doyr suwaidng sesueyay ay],| ‘0D "nsuo) mg Weq| d AID Y| sesueyIy
uoryelrd | Lyiqrsnerd ?J110U 10y | SsamMY pIepue)ls| UOIjelId jJUALIN)| pIlepue)s amy ajels
Lqqisnerd Uo| WSTUBRYIIN Jo JUALIND JO 32INO0S juaLIm)
uorIsIoag 3109134




MAKING STATE CIVIL PROCEDURE 73

2018]

"uoo0) (10T "meH) 0 e
B AopeQ 225 “Surpeard 91¢ ‘€1t PEd ‘()8 g "AID
Qonjou paydope aaey soqni GIE ‘opeyoR LD ¥dAdNS
e/u e/Uu SOy | 9OMNON | S.ITemeH ‘POOYIIe]S UIS ‘A BYO[BIY] 90NON ‘MVH memey
(I10T ©9) *($901n0s 3Urnd9[09) U00D (SurLmouod
CT'UGLE ‘0LE % £op{eQ 205 “Surpesrd [ ‘seruyeN) (8102)
PCH'S 0CL 201j0U 0} BISI09D) (¥10T "®D) 008 ‘G) ‘(B)8-T1
‘UO[[PIN "A'N JO aSuey PRAOWL 1OV 91INPadold |  ‘96L PGH'S GS2 -6 § NNV
jueqd ‘A ysng pajoaley QATIE[SISY] e/Uu a1y jo uondopy S[Ie[D A upsny QMNON | dA0D 'VH eISI09D
(TT0T
YSLIM ddy 1D 81
22S "S9INI BPLIOLY] 93| "BlJ) 1'U 0L6 ‘L96
J0B]| WIOIJ POALIDP SI pIepue)s pgos 9, ‘ourdg @orr1'1 d
e/u e/u e/u 1doy] surpeord joej oy N9 A SOLLIdY Pe | "AID ¥ VI epLord
YSIm
((9G61) L2€ A ¥4 81
‘210mv]a(] Ul 2MP3201d
Jo sayyy map 2y
(TT0T '1°Q) L£S ‘UueULLIDY "] [rue( 225
‘18S PE'V LT *21npaooid paseq-sa[ni jo
*OT1 ssurpjoyq uonydope a3 Aq pajoape
rende) Sem 90110U pIemo] Igueyd m
“8110]\ ASTUE)S (resroun| 9donou Jofewr oy, *9d130U IO ‘G) ‘(B8 d
uesIoN "A "0D ST Aepo}| pIremo}| joeJ A[}OEXS JOU ST SUIIFT AID LD
*S1I0IAl TenIURD pajoaloy Me[) So[y | asueyD gurpeord areme[o( YL e/u Iegou() | MAdNS “1d(| oxeme[a2q
uonyejrd | Ljmiqisnerd ?J110U 10y | SsamMY pIepue)ls| UOIjelId jJUALIN)| pIlepue)s amy ajels
£iqisne|d Uo| wWSTUBYIIN Jo JUILIND JO I2IN0S pLickiiste)
uorsraq 3001




[Vol. 104:1

CORNELL LAW REVIEW

74

(10T emo]) 809
‘009 P M'N
218 “diop
m.HOHNO.DUmM emo]
"A U] “quISIq

"u00) X} ASp e 0SP 229
o gov T Y LD VMOI
205 “gurpeord sonjou
P2oNpoIUT JUSWPUIUTE

(10T emoj)

609 ‘009 PZ' M'N
218 ~diop
mHOﬁwoS@m emo]
‘A U] “quSIq

9DIAIISPOOY juswpuaure 18] o nq ‘surpe9rd joe] QIIAIISPOO] o0V’ 1
Qhaymey pa109foy My 1doyy | 1doy sormni [eursLIo s, emor Qfaxmey QONON | Yy "LD VMO] emo]
*($901n0s 3Urd9[[02) U00)
» Aop{eQ 925 "eueIpul|  (S10G "PUI) 982
Lon0U o0y Surpesrd sonou| ‘182 PSHA'N GF @ ‘@
0]| peonponur wa)sAs paseq| ‘0D 'suJ BURIPU] ‘M8 ¥°d
e/u e/u soImy | ofueyD| -somu e jo uondope oy, ‘A JPruIyOS QONON | IVRIL "aNI eueIpU]
‘gurpesrd
joe} 21Ibax 03 9yNye)s sy (€102 T "bos
pajordiojur APULISISU0d | 9GG ‘6%S PS A'N 1 109-¢/S
e/U e/U e/uU e/U aA®Y $1IN0d sIoul([[ | ¢ ‘90 "A AS[peH Ped|  SOTISEL STouT[[I
‘(soynmyesys
pUE S9[MLI SUnd9[[09) U00)
1 A3peQ 225 "oyEp]
oyur gurpesrd sonou
paonpoxur suorsmaoxd
9pod jo Teadar aaryersIsor
M PaUIqUIOD SINLI (G10C
(readax| oonou|  jo uondope s,0yep] Yeys | oyep]) $9¢1 ‘1931 ©) ‘(p)
SAIRSISI] 01| sreadde 1 ‘poyeordwod | pgd GG ‘Aorug ‘()8 d "AID
e/u e/u snpd) somny | 9suey)d JEYMIWOS YSNOYIY| "A IYOSDURIJR[0) 90NON ] OHvVA] oyepi
uorjelrd | Lyqisnejd ?J110U 10y | SsamMY piepue)s| UOIJe]ID JUALIN) | PpIepue)s amy ajels
Lqqisnerd Uo| WSIUBYIdN Jo JUSIIND JO 32IN0S JuaLIN
uoIsI0qg 109134




MAKING STATE CIVIL PROCEDURE 75

2018]

(81072)
“(s90mos (@gog
Suno9[od) uooH B (800T 'PIN) LS -¢ § "00ud
AopreQ 295 "Surpes|d yoef| 9671 ‘¥HC1 PT'Y anp
108) paure}al walsAs paseq G¥6 ‘uouuRyS 'SLD NNV
e/u e/u e/u 1day| -somu e jo uondope oy, "A eJIreys] Peq| daoD 'diN| PueldArel
"(woo) % Aope0
ur payd) WS 295 (GT0C PI0) T'U
sonou| -surely o) Surpeard sonou | ¢HIT ‘IHI1 PE'V ®
01| poonpoxur wa)sAs paseq GZI ‘19)X3( Jo ‘() ‘(®)g8 'd
e/u e/u so[my | afuey)| -somu e jo uondope ay,| UMOJ, ‘A [[EYSIe QNON | "AID " “dN aure
o (S10%T "®1) LST
‘P68 "HEB NNV "O0dd "AID ‘CST PEOS 081 768
dao) 'vioag -oymers| “*dio) wnsjonsg JIe ‘NN
Aq uonorpsumn( gurpesrd UuonNN[OAY *00dd "AID
e/u e/u e/u e/u 10®] B SI BURISTNO] ‘A AYLTRDIIN joeyq dd0) V]| euersmo]
(2961 “£31)
CSL ‘6LLPTM'S 617 “Pd
Areiqr] "qng "£1D JIoldel
‘A 9AIUS 299G *AONIUSY
onou 03 Surpeayd son0u (€102 "£31) 10¢
01| poonponur wv)sAs paseq| ‘16G PSM'S STF (D10’ 'd
e/u e/u SOy | 9fuey)| -so[ni e jo uondope QYL | ‘UOSISPUY "A 99d Q0MON| “AID Y "AM/| Ayonjuayg
(c10g ‘ddv
10 uey]) 9«
Y8 9G/LTLO0T TM "(810¢) 802-09 'NNV "IVIS| (110G "Ued) 88¢ (81072) B)
210¢ ‘(;19el) ‘NV3] 225 “Surpesd sonou ‘L8¢C PE'd LST ‘(P) ‘(e)80C
/28C1 Pg'd CLT agueyo psonponur 9pod gunepdn| oul 'SAISS "PIN -09 'NNV
‘91BIQ A PTG [SEIREIENG SANE[SISY] e/u uonok 2ANE[SISY] [JBN ‘A A1rag Q0MON| "LVIS ‘NVY sesuey]
uoryelrd | Lyiqisnerd 9o1j0U I0J| SOMY plepue)ls| UOIJEIID JUALIN) | pIepuels Yy ajels
Lyiqisnejd UOo| WSIUBYIIN Jo JUA1IND JO 32IN0S juaLIn)
uorsIaqg 10913d




[Vol. 104:1

CORNELL LAW REVIEW

76

*s7doou09 Surpesrd-sonou
s aug ur pajaxdisyur
u99q 24ABY A91)) ‘Surpesrd
10%], Aldwr somu oy
STIYM Yet[) 9JON IYSLIM
‘100D 1 AP eQ {(sermny
HNOY) GHET SUISSNosIp)
(%961 "USTA) €TI-116 ‘016
PZ'M'N OST ‘UUeIS "A
juemn {(g961) TTT ¥ 1D
'NAD "HOIN 22S ‘UOTN[0AD
ST} PONUNUO0D SI[NI
1uonbasqns pue ‘Surpeord
010U 0} FUERYD

oy ur days juerrodur

ue sem aanpadoxd

JO WwASAS paseq

-S9[NI ® JOo uononponul
o) yey) sreadde

(#1028
"ddy 30 "YOIN)

sopou| 1 ‘aunpadord UBSIYDIA JO| GET ‘8GT PE'M'N (WIIT°C
0}| A101s1y o) ur Arxardurod gGg ‘‘dsuei], TIMY
e/u e/u SoIY] | 9suey) Qwos ST 219y} ysnoyry| Jo -3dog A ouox 90MON "I 'HOIAI|  ueSIyoriN
*S910N
(8002 s.10310doy 8 *d "AID "M
"SSBIN) 068 ‘6.8 SSVIAl 22S' ‘spasnyoesseN | (L10% "SSeiN) ¥ST
PCd'N 888 VNnou 03 Surpesyd sor0u ‘8YC PSA'N 92 ® G
*0)) 010N PIO ] 01| poonponur walsAs paseq| ‘YIresmuowIio)) ‘(®)8 "d "AID
‘A OUIYOOBUUER] pa1dopy soImy | 9fueyD| -somu e jo uondope oyl ‘A sprempyd | AiIqisnerq ¥ "SSVIA *SSBIN
uorjelrd | Lyqisnejd 9d1j0U I0J| SIMY plepue)ls| UOIJEIID JUALIN) | pIepuels Yy ajels
Lqqisnerd U0 | WISTUBYIIN Jo JUSLIND JO I2INOS juaxIn)
UoIS109(q 1093d




MAKING STATE CIVIL PROCEDURE 77

2018]

(c10T *(s901n0s §uno9r[09) U0o)
“JUON) 00S ® Aop[eQ 995 "BUBIUOIN
‘Y6% PS'd G8¢C onou 03} Surpesrd son0u| (010G YUON) LL8 ) ‘(P
0D "su] "uan 0}| Padnponur wo)ss paseq ‘698 PE'd ¥€¢C ‘(B)8 'd "AID
*OIRIA ‘A Z[LIg payoaloy SOy | asuey)| -sorni e jo uonydope ayJ | ‘AS[9SOIA ‘A ULJLID) Q0MON ¥ "INON| euejuol
‘(s9danos (dueq uv) (600%
Suno9[00) Uo0) R "OIN) €28 ‘118
Aop{eQ 225 ‘Surpeard 0] pgTM’S 85T 1O
10¥j paure}al walsAs paseq ‘PO S.Luoyuy G0'SS 'd
e/u e/u e/u 1doyl| -sornu e jo uondope oy, 1S "A SOpPIS 0ed| "AID ¥ ON LINOSSIIN
*($901n0s 3Ur09[[09) U00D
¥ AopTeQ 22g ‘1ddississIA
sonou 03} Surpesrd son0u| (G107 SSIA) 059 ® e
01| pednponur wealss paseq ‘¥E€9 PEOS 081 ‘(B)g *d "AID
e/U e/Uu soIy | esuey)| -sorni e jo uondope oyl QIIIH "A IPYEOS Q0moN “ "SSIN *SSTIN
"(GG6T "UUTIA) 6TT
‘€C1 PGTM'N 7L "U0Ss[O
(¥10% "A Suraua Jjo yueg
‘autn) €09 LJeN IsI14 "Blosouul | (F10¢ "UUlA) GO
‘86S PG M'N 200U 03 Surpesyd son0u| ~€09 ‘865 PZ'M'N
1G68 “"V'N Muedq 01| peonponur wa)sAs paseq| 168 “V'N ‘Yueqd 10'8 'd "AID
‘SN A YS[epm pa192foy soImy | 9fueyD| -somu e jo uondope oyl ‘SN A USTemy 900N ¥ 'NNIAL| BIOSQUUIIN
uoryelrd | Lyiqrsnerd 9d1j0U I0J| SIMY plepue)ls| UOIJe]Id JUALIN)| PpIepue)s amy ajels
Lqqisnerd U0 | WISTUBYIIN Jo JUSLIND JO I2INOS judLINY
uoIsIaq 1093d




[Vol. 104:1

CORNELL LAW REVIEW

78

(6461 "A9N) €12 PT'd

(€102 109 ‘HIPES "A }pIuyYdg
‘AAN) TU 1.8 0S]D 23S U000 B KO
‘698 PS'd £67¢ 22g "Surpesrd son0u 03 (GT0G "A9N)
‘BOLISWY JO "0 sonou| Sursowr ur jueltodurr sem $.6 ‘996 Pe'd ®
‘SUJ TenuapnIg 0} wo)SAs paseq-so[ni B Jo| LGE ‘Ul ‘uoneis ‘@) ‘(e)8 'd
‘A BIOIBY) p2199[oy so[ny | 9uey)| uondope 1ey) sreadde 1| 19sung ‘A woNNN QONON | "AID ¥ "AIN epeAdN
Kmagrsnerd
PaonpoIjur UoIs1oap
rerorpnl 191e1 V "5003
1dag ‘MvT "gaN Jonoy
Jof sunv)) buipoayd -
] HDd :DXSDUGIN O} SaWO0))
buippald 200N ‘YIIUY]
‘d ugop 0sp 235 *(g00T
"qaN) 'SS9S Pg ST UIL6
(o10%T ‘9.8 'd 'S8T '10°108 (91030
"qoN) 8¢ ‘¥9C -GT § "LVIS AT "gdN ‘goN) FI-6T ‘T
PZ M'N 88Z 925 "eyseIqoN 03 Surpesd| pg M'N G88 ‘oul
,.QQZ Jo Arun 010U 010U paosnpojur ,w‘ﬁoQQOww QUILLD) va Amvwoﬁ 1
Y1 Jo muQQWOm 0] Mﬁﬂuﬁ®~@ poseq bo Id)seoue] -9 m DAITd
Jo 'pg ‘A0 pardopy somy | 9suey) -so[nu jo uondope oy | -ujoour] ‘A yuny | fAmiqisneld| ¥ ‘LD '9AN| eYseIqaN
uorjelrd | Lyqisnejd ?J110U 10y | SsamMY piepue)s| UOIJe]ID JUALIN) | PpIepue)s amy ajels
Lqqisnerd Uo| WSTUBRYIIN Jo JUALIND JO 32INO0S JudIINY
uoIsI0qg 109134




MAKING STATE CIVIL PROCEDURE 79

2018]

"(¥00¢ ""N) 96S PT'V
OFg ‘ooUBI], ‘A TUDUR
“b'a ‘925 ‘gueD

® Surounouue UoISIOSp
9[3uIs oUu ST 2I9Y) Yysnoy)
--8urpesd 2om0U 10§
S[qrsuodsal oIe SUOISIOSp
rerpnl yey sunsossns
‘Gurpeord sonou

A1dde suors1oop Juadax
QIO “(1861 30 "rodng
‘"N) 093 PT'V €%¥ 0D
surarey) ‘A “Splg Y0303
(6761 ""N) €€8 PT'V G9
‘SIJN [1yos() SurysyqeIsd
10J £19100G A 1IRqOIN)
“b'2 ‘208 -Surpeard 2on0u
uey) I9Y10 SUIoWos sk

(yrIp) KosI1op MAN pozLIaldeIReyd (9102

uoISsTo9p S9s®d A[1ed pUuR ‘Ssjoej] ‘'N) 06-689 -S'¥
reompnl 10€]| o Surpeord o) 03 sI9jox ‘G/9 PS'V 8C1  Ovid Kasiap
e/u e/u OYI[ SWIAS 1doy] S[NI A3SI9P MIN SUL| ‘@ImMSeA ‘A Iofe]y 90TMON ‘AID N MIN

"u00)

1 AOPBQO 228 *9INPAV0IJ ‘(e)g

[IAID JO S9Ny [eIopad o AID LD

oy} payepaud Surpesrd AdNS "H'N

sonjou jerp sreadde (G110 'H'N) {(8107)

3 pue ‘arnpoadord paseq €9¢C ‘€SC PEV €:G1G §
-SO[I PUE 9P0J JO XTWI| QT ‘PUBRABID NNV "IVIS | @xrysdureyy
e/u e/u e/u e/u e sey aaysdurey maN ‘A QURQY] JOo K1) QONON AT H'N MIN
uoryelrd | Lyiqrsnerd 9d1j0U I0J| SIMY plepue)ls| UOIJeIIO JUSLINY | pIepue)s amny ajels

Lqqisnerd U0 | WISTUBYIIN Jo JUSLIND JO I2INOS judLINY
uoIsIaq 1093d




[Vol. 104:1

CORNELL LAW REVIEW

80

"(0961) 20T "A¥'4

Gg ‘uaugupyoug Jo pung
Y7 Ul JUUIUDYOUSSI(]
JUWOS 001X\ MIN Ul
LSO MaN], YL ‘USP[em
T PIOLIS OS]V 298

‘(#10% 'N'N) 9¥CT ‘€Tl

(c10%C pe'd Geg "dsoH jusduIp (910 'N'N)

‘ddv 10 "'N) IS "AeIoWRZ 00PN | GGOT ‘9¥0T PE'd @
9.8 ‘128 PE'd Lonou MaN 0} Surpesyd son0u 69¢ ‘uoysuyop ‘(@) (V800
€8¢ “eurey) Jo 01| poonponur wa)sAs paseq| A ‘0D ISNIL, [IEN -1 "1D "ISId OJIXIIN
‘[[IA ‘A PLIPBA pa103loy SoIMy | 9fuey)| -s9[ni e jo uondope ayJ, yueq aydsnag 90M0N o IN'N MIN

uonyejrd | Ljmiqrsneyd 9o1j0U I0J| SOMY pIepue)ls| UOIIE}Id JUALIN)| pIepue)s amny ajels

Lyiqisnejd UOo| WSIUBYIIN Jo JUA1IND JO 32IN0S julImM)
uoIsIo9q 10913d




MAKING STATE CIVIL PROCEDURE 81

2018]

‘P961 "ald

"ddy "X°'N) €9 ‘09 Pc A’V
1¢ ‘ounsogdy.( A A9104
0s]p 235 ‘80-20% §§ "Ovid
‘AN “TVOEIS 225 "{I'1dD
o) Jo uonydope 2AB[SIS9]
a1 01 PYIYs Y} Anque
“UYSnoy) ‘s90I1nos I2Yy10
‘9dueyd e gurounouue
UOISIO9P 9[3UIS OU ST 919
ysnoyy—surpeard sonou
0] JI0X MIN P2AOW ARy
suorsap [errpnl yeyy
s1s983ns SIY, 's910U S10L
§ U ® "1°OVid 'AID "X'N
0S)p 928 "U00)) ¥} AR
ynm (G10g "A'N) TLS ‘€9G
PSA'N 9% "dsol ‘senui)
nessey 'S ‘A sIAB(Q
a.ndwo) ~uonorpsun(

(10T 1O "dng gurpeord joej € sem
"A'N) €U 088 9)e}s 91y} ey} pasagins
‘CIS PT'S'AN sIOyeuRuItIOd snoradxd (G103
G696 ‘011 “Surpesrd sonou, "A'N) TLS ‘€9S 9T- ‘v1-
do 1opeo] se owSa Surpeard s,ee)s| perA’N 9% “"dsoH ‘€10€ 88 ¥
9 IoouE] agueyo QU] 9ZLId}OBIBYD S1INO0J ‘SonuI) NesseN R 71 ovid
‘A 9snery] pajoaloy QATJB[SISY] e/U| JI0X MIN Aepo) USNoyy 'S "A s1ARQ Q0m0N AID CA'N| YIOX maN
uonyejrd | Ljmiqisnerd 9d1j0U I0J| SIMY plepue)ls| UOIJeIIO JUSLINY | pIepue)s amny ajels
£iqisne|d U0 | WSIUBYOIIN Jo JU31IND JO 32IN0S juaIm)
uolIsIaq 109131




[Vol. 104:1

CORNELL LAW REVIEW

82

"U00)

¥ K3PeQ OS]V 23S {(F861
oIJQ) 8GS ‘GGG P AN
6G¥ 0D 'sUJ neuunur)
"A ST[IH AqUSNo[[Im 298

sonou| -oryQ 03 Surpes[d sdn0U (910% orqO) @
03| paonponur wvyss peseq| 816 ‘€16 PSA'N ‘@ ‘(v)s o
nds nds soImy | 9fuey)| -somu e jo uondope ayL| 9G ‘91EIS ‘A 9¥IS QONON| “"AID OIHQO oryo
‘(6461 "A'N) ¥26
‘0T6 PZ'M'N 08¢ “U0S[O
‘A U, SSY }IPaI) "poI] OS)p
29s S 295 "eoqed| (S10% "A’'N) L9€
opou| ypoN 03 Surpeard dnou| ‘6GE P MN LES ©)
01| poonpoxnur Wa)sAs paseq ‘wmeryd ‘A Q11 ‘ip) ‘(®)8 ‘d ejoyeq
e/u e/u soIMy | 9fuey)| -somu e jo uondope oyl ‘suLrey [[0DON QONON | "AID ¥ "A’'N YJION
'u00) B APRO ((0L61
‘O'N) $91 ‘191 PT'd'S
9.1 ‘a¥n( "A uopng
OS]D 299S HSaleeliites(en] S°'d
"AID " "O°N OS]D 23S $G6
sme] 'ss9S "O'N L961 295 (0102
(800g "ddv 10 "aanpadod [ jo sa[nr| “O°N) Gh-1¥¥ ‘L&Y
"O°'N) G886 UIspoul s BUI[OIE) YMON| Pgd'S G69 Oul
‘6LS PTA'S paidope 31 uoym Surpeard 0D su ‘MmN ®
Q99 ‘UMY agueyo 927]0U padnpoJyur neaing uLrey ‘G) ‘)8 ‘d rurjore)
‘A UBWIS[[OH pa192foy QATIE[SISo] e/u QINB[SIS oYL “O°'N A [[9ssny QONON | "AID ¥ "O'N YJION
uorjelrd | Lyqisnejd ?J110U 10y | SsamMY piepue)s| UOIJe]ID JUALIN) | PpIepue)s amy ajels
Lqqisnerd Uo| WSTUBRYIIN Jo JUALIND JO 32INO0S JudIINY
uoIsI0qg 109134




MAKING STATE CIVIL PROCEDURE 83

2018]

aoop (103
® AopyeQ 225 “puelsi| 1Y) ¢Z-1¢V ‘61F 0
sonou| apopy 03 Surpeald 200U | PgV $8 oUl "sAg ‘®) ‘(B8 d
01| poonponur WasAs paseq| uonensigoy 091y AID Y LD puejst
e/u e/u so[my | afuey)| -sorni e jo uondope oylL| “SLIO A UNyyD Q0noN| ¥ddns Ty apoyy
(#10T "&d)
9% ‘9T "Bd ST9
0D "A9(J S.)100S
‘6101 'd "AID ™ "A "OU] ‘spuny
108 | 'vd ‘omuI Aq Surpeord 10e] paurquio) ‘ed 6101 d
e/u e/u e/u 1doy] | 10 sopraoid erueAlAsuudg| A\ JO SIDAeOLIg wed| AID ¥ 'vd ‘uudd
"u00) 1 ASeO (800% "10) L1
299G ‘wo)sAs opod Joud| ‘6 pgd €61 0D
wogj awsax surpesrd-joe; wnsdAn ‘g ‘A
10€] 1doy yeyy sornua paydope| -oup ‘Sumygedid ¥ 8T 'd
e/u e/u e/u 1dayl| 1mo) sweidng uoSa1Q | SUIPEM [[PMOJIN Peg| AID Y WO uofa1Q
‘u00)) ¥} Ap[eQ 295 ‘8
(103 § ‘P91 smeT 'ssag "epO
"ddy 30 "ep{O) $861 "2anpaooid [1AD jo (8107)
€99 ‘099 Pe'd SI[INI WIspoul s eWOUeRO (0102 "eMO) (D) ‘@)
997 KD uelig paidope 31 uoym Surpeard 9% ‘8GY PS'd ‘(V)800%
JO s1, o) agueyo 010U PAONPONUL| LG ‘UOSIdYJIN §‘Cl ‘M
JO 'pdg ‘A US[PPH pa192foy QAIe[SIS] e/Uu QINB[SIS oYL, ‘A 97B)1S QOMON | "LVIS ‘VDIQ | ewoyeyOo
uornjejro | Ljmiqrsned aonjou 10§| somy piepuels| UOIJe}Id JUALIN)| PpIepue)s amy ajels
Lyiqisnejd UOo| WSIUBYIIN Jo JUA1IND JO 32IN0S julImM)
uoIsIo9q 10913d




[Vol. 104:1

CORNELL LAW REVIEW

84

(110

‘uus]) G ‘G
PE'M’'S 97€
©ouj ‘Aruewingy

"u00)
19 ASP[eQ 929G *99SSoUUI],

(ITOg "uua]) LTV
‘CTY PS'M'S 9Y¢

10 yejqey Q010U 0} surpeord sonou ©ou] ‘Aruewiny
BaIY I[[TAYSEN 01| pedonponur walsAs peseq | I0J yejIqeH BIIY 10°8 'd "AID
‘A qgOM pajoaloy soImy | 9fuey)| -somu e jo uondope oyl | SIAYSEN ‘A GOM 010N ¥ 'NNAL| 99ssauud],
((8107) 8-9
"(200g "a’'s) -GT § SMvT
17-0%€ "'SEE PG M'N 6TL (9102 "a's) s¥ QanIao)
(8007 "A'S) 608 91e)S "A ewrezeg "EloMe( | —F¥E ‘8EC PCM'N ‘asie
‘Y08 P M'N Qonou| 1Inog 03 surpeadrd 2onou| 988 *dsoH d0ead punoj osre)
$G/ -oup 01| poonpomul Wa)sAs paseq JO Uanf BIoAY 8-9-GT § 'd ejoyeq
1s9g A Adusig paydopy soIMy | fuey)| -somu e jo uondope oyl ‘A ZOpUBWIdH | AIIqIsne[d | "AID ¥ 'd’S ynos
100D X} AP0
0SD 225 90N S I12110doy]
8 'd "AID M 'O'S
209 ‘wWA)SAS 9pod Jorid (IT0Z 'O'S)
woy swisax suipesyd| 209 ‘Y09 PTA'S
-3oej 1doy] yery sorna €1/ ‘[eireyq ®
108]| poydope o) swaidng ‘A ISI( YOS ‘G) ‘)8 d Burjore)
e/u e/u e/U 1doyg EBUI[OIE] [INOS 9YL £ uoysarey) Wed| 'AID M 'O'S ymnos
uonyejrd | Ljmiqisnerd 9d1j0U I0J| SIMY plepue)ls| UOIJeIIO JUSLINY | pIepue)s amny ajels
£iqisne|d Uo| WSIURYIIN Jo JU3LIMD JO I2INO0S juaLIn)
uoIsIaq 3093d




MAKING STATE CIVIL PROCEDURE 85

2018]

‘100D 1 AS[3eQ OSID 23S
(861 UeIN) 5L-0L6 ‘996
PZ'd 969 "0D 'suJ wreyq
91e1S "A SWEI[IA 295

(¥10C
yein) 0¢T ‘¥e

sonou|  -yejn oy Surpesrd onou|  pgd HE ‘OreIs ®
0)| peonpoIur WI)SAS paseq| A D] ‘SIOQUIdA ‘()8 d "AID
e/u e/u soIy | 9suey)| -sorni e jo uondope ay Jueg ‘M Wy 90MON ¥ HVLN yein
Rielole}
9 AS[[eQ OS]V 23S ‘(S9N
jo uonydope 03 xorxd
‘uonorpsun( gurpesrd joey
SE sex9], SUIZLId)oeIeyo)
(6T61 "ddv "A1D 30
"X3I) 80T ‘8201 PTM'S
1 ‘Inire) ‘A UeIyoo)
4O *(210% "ddy 1D X3])
0T U ¥6S PS'M'S 81S
‘nsuy) sndio) A saaeayq (S10T
220G "aanpadoad (P | *ddy 3D "Xa1) 981
JO S9[NI UIspoW S;SEX9L,| ‘081 PE'M'S 89%
sonou| pajdope 1 uaym surpeard ©ou] ‘YIOMIdN
o) 90110U padnpoxul UONBOBA A LY 'd
ds mds so[y | 9suey) 1mo) swidng oyL| Suaygz Suoyzom Q0MON | "AID ¥ "XAL sexa]
uoryelrd | Lyiqisnerd 9o1j0U I0J| SOMY plepue)ls| UOIJEIID JUALIN) | pIepuels Yy ajels
Lqqisnerd U0 | WISTUBYIIN Jo JUSLIND JO I2INOS juaxIn)
UoIS109(q 1093d




[Vol. 104:1

CORNELL LAW REVIEW

86

(0661) GET AT 1 'HORA
‘N GT ‘suondadouodsiy
uounuo) buissaippy
:20130D.1d NI WISPOY

u1 burpwald Jfo fipoyfivads
Y] ‘Quhed SmMo]
WeI[IM X} UOS[IM\ Sourep
ue] {(L86T "BA) GLL ‘OLL
P A'S £€GE ‘U0SpPoom

"A [[91TeH] OS]V 235 :(9S61)
€01 ‘66 'S’ 66¢ LPWD
‘A WOYSIYD) 295 "WISAS
paseq-sa[nt oy} ayepaxd
gurpeord sonou jo syoadsy
‘sordrourid Surpesyd
donou Aidde Aoy )sisur
S1INO0D BIUISIIA YSnoy)

(c10%

"BA) 689 ‘929
PgA'S g8 ‘0TI
‘sunnsuo) 4o

Ied[o| ‘Surpeord sonjou pue j0ej| A *OU] ‘SUONN[OS P71y
e/u e/u e/u J10N| 110q Jo s10adse sey oy 'SAQ paiIdJold QOMON | "ID "dNS 'VA RIUISIIA
(0261 1A) ¥E8 ‘€E8 PTV
14T ‘TeseN "A JYSum ynm
(0T0Z 1A) OF0T ‘GE0T
PZ'V 766 ‘"d1D soysaqsy
A A dAL] 2.undwo)
(8002 "910N s.19110day § 'd
IA) TU 9801 "AID ¥ LA 29S "JUOULIDA #1032
‘801 PT'V sonou 03 Surpesd sonou “IA) T68 ‘LS8 ®
GG6 “BrRIquIn 0]| padnpoxnur walsAs paseq PES'V 201 ‘OT1 ‘®) ‘(®)8 d
‘A Aq[oD pa192foy soImy | 9fuey)| -somu e jo uondope ayl| ‘ereJ, ‘A ASUOUEN QONON| ‘AID ¥ "LA| JUOUWLIDA
uorjelrd | Lyqisnejd ?o1j]0U 1I0J| SamMY pIepue)s| UOIJe}Id JUALIN)| PpIepue)s amy ajels
Lqqisnerd Uo| WSTUBRYIIN Jo JUALIND JO 32INO0S JudIINY
UoIS109(q 1093d




MAKING STATE CIVIL PROCEDURE 87

2018]

(01032
BA M) 7U 681 JYSLM OS]D 995 1U00) (01032
‘681 PE'A'S 3 £91BO 995 "BIUISIIA| "BA “M) 88T ‘€8T
00/ ‘-oug onou 1S9 03 Surpesrd sonou PZA'S 00/ ‘oUl M ‘)
918N I2(J 0]| paonpoxur waIsAs paseq ‘QIeDNPI3(J ‘(e)g 'd "AID eIuISIIA
‘A 10y pa10afoy so[my | 9fuey)| -somu e jo uondope oyl ‘A qJoY Q0NON VA M ISoM
"(096T1) €31
‘A d 9g ‘uobunsnm
U1 2.UMpavdo.d 1) Jo sapy
(dueq u9) (0102 012p3, a3 Jo uondopy
‘ysem) €9 0aU2031d ‘I9P[OYUISIOA (oueq ud) (010G
-298 ‘198 Pe'd 11990y 298 "UOISUIYSEM ‘ysepm) €9-¢98 (UNE)]
€€¢ ‘asd ueg onou 03 Surpeayd son0u ‘198 pPe'd €€¢ ‘(e)8 ¥ "AID
asey) Aay) 0]| paonpoxnur WIsAs paseq | ‘gsd ‘ueg aseyd LD ¥AdNS
‘A AN pa1292foy SoIY] | 98uey) -so[nu e Jo uonpdope oy | Aa9y) ‘A ALINDON Q0NON ‘"HSVM ‘ysem
uorjelrd | Lyqisnejd 9J1j0U I0J| S9Ny piepue)s| UOIJe]ID JUALIN) | PpIepue)s amy ajels
Lqqisnerd Uo| WSIUBYIdN Jo JUSIIND JO 32IN0S JuaLIN
uoIsIaqg 3109134




[Vol. 104:1

CORNELL LAW REVIEW

88

e/u

e/u

SoIMy

Q010U
0]
aguey)

YSLIM OS]0 23S ‘U00))

1 AS[BQO 929G “SUTWOAM
03 gurpeard 2on0u
P22oNpoNUI WI)SAS paseq
-sornu e jo uonydope ay],

(10T "0hm)
11 ‘011 PE'd

LBT “IOSUISIOI “A
DT ‘IUUNIISPR]

90M0oN

() ‘(P
‘(8)8 "d A1
o OAM

Surwosm

(F10T "s1Wm)
10L-669 ‘€69
PC M'N 678
‘0TI SISS1IApY
BITULIDJ

‘A sSIQULIRd
Ay ereq

paydopy

(ATeuonouny)
*SIIMY

Tesp
JON

(0S61 "siM) 06¥

‘68% PC'M'N ¥ ‘uosyoep
‘A P[NOD) 929G *UWISAI Y
-9p0o) PIAI] JO JUSUNOBU
QAT)E[STZI] WIOIJ JALIP

0} sreadde prepue)s
Surpeord tord 1ey) osre
9JON '9JON S,991TUIUI0D)
[ouno) reppne

T0°G08 § "LVLS 'SIM 910N
S, 29 TIII0)) [IOUN0D
feRpne 10°108 § "Lvis
"SIM OS]D 225 ‘JUSLIM
0S]D 22 U00)) X} AEO
223 *(w)sAs paseq-san
QU B JO UOTIONPOIIUL 91}
Areuonouny) aanpadoad
JO UOISTAI QAISUI)XD

ue jo jred se sonjels
puUe S9N Jo XTW SUNSTXD
Jo doy uo Surpeord

010U PAONPOIUL }IN0D
owaIdng UISUOdSTA YL

(¥10T st

669 ‘€69 PCM'N
678 ‘011 S1SIApY

BIMULIY{ ‘A

s1ouLred A9y B1eq

Amqisneld

(8107)

(9 ‘()
‘(1)50°T08
§ "LVIS 'SIM

UISUOoISIM

uorjejrn
Lymnqrsnerd

Anmqrsnerd
uo
uoIsIaq

?o1]0U 10§
WISTUBYIIN

somy
Jo
gED e

pIepuels
JUALIND JO 2IN0S

UOI}BIID JUIIIND

piepuejs
juaLIN)

My

ajelrs




MAKING STATE CIVIL PROCEDURE 89

2018]

(910%) TOG AT "1 "STY "M ASVD L9 ‘2mpadoid
11D 0 saMY WIopad Y] 0] SjUAUPUAUY 21021 daY 10N PINOYS S1Mo) a1m1s Ay :samy a3 buppig ‘Urejy O sewoy], ¥ uLqng ‘N usydoarg
JO JIom Y} ‘pajuswa[ddns Arenuelsqns nq ‘Y uedaq [ ‘SjusmIpualie ¢00g 2 100 (6G61) S8 AN ¥ ‘SIS 2y Ul WLIOfIY [PNPadoid
USLIM UB[Y So[Tey) pue (9861) L9ST AT “T "HSVM 19 ‘21mpado.id nar) Jo swajsAs 1mo) aipis fo Aaa.ng y :S1Mo) a1nis Ul SNy 049pad YL
‘U00)) INYY X} AS[3[B( g UYOL 0] SUONEID PUE [IILISII [BUISLIO ()IM SUONEIID 9s0y) pajuswaddns [ *S[onIe s1y) 0} aIe jueqing 0] SUONEIL)
"(8007) 6EFT AT "1 'Vd ‘N 9GT ‘MalA Amunmald ¥ :Xauo) [0oLoIsIH W GOOZ JO 1Y SSaunny uonoy ssvj) Yy ‘Yueqmg g uaydeg ur
paustgnd yoressal s jueqing uaydolg YIm Uegaq | ‘STUswpuae 9961 9Y) I0,] "UISISY] PISSNOSIP 9T SINSST 9ANe191dI9)ur SuIog “9[NI uonoe
SSE[J 91} 0} SJUSWIPUIUIE [eIIPIJ Jolewr 9y} Jo suolsiaa Jo uonpdope saels oy} Soreyed 03 syduralje a[qe) SIy) IX9) Urel ) Ul PILIISIP Sy

9%
"(0661) (juewpuoure
98ueYD SIY} PAYTPOD JUSUWIPUSUIE J[N.I sonu rerorpn(
juswIpuawry 900G ®© I9)Ee[ pue ‘(8861 JO Se) sjusuwpusure J9)e[ pue) Sa[NnI
‘9)ON S J19110doy 9961 2U) YIIM JUI)SISUO0I S NI sunoxdroyur
0] UonIppv JuLWIpULUIY Joud e pajaidisjur 1oy swaidng SUOISIO9P ¢c 'd
€C 'd "AID ¥ IV 298 S| sesuesIy 9} jey) sure[dxo yueqrng 8861 repipne|  "AID 'y MV SesueyIy
[ord JUSWPUIUTY juswIpuLUe ¢c 'd
‘d "AID Y ZRY 295 ANy ‘yueqing 9961 ANY | AID ¥ ZNY BUOZIIY
juswpusure €3G 'd 'AID
e/u e/u Hueqging 9161 oIy I VASVIV BYSE[V
€¢'d
e/u e/U| U00) B AP[RQ OS]V 225 Sueqing 99S €161 SOIMY | CAID M VIV rureqery
uonjeuedxa| sjusWIPpUIWE uornjeue[dxa pue saoimog | uorydope UOI}oe SSe[d | 9NI JUdIIn) ajels
pue uorjeir) €00¢ Jo areq 91415-996 T
Jo uornydope Jo uornydope
JOo POYISIN JO POYISIN

202SATNY NOLLOVY SSVID TvIddd { 40 NOILdOAVY dLVLS

‘d d149v.L XIANdddV




[Vol. 104:1

CORNELL LAW REVIEW

90

*9[NY [eIoPa] 9961 UOIBW 0 €7
o[y payepdn 2INpPad0id [IALD JO SO

OpEIO[0)) 0} UOISIASI OLBT 2} ey

sreadde ] "1261 PUB 9961 Uam1aq JuswIpuLUIEe ¢z 'd
B/U B/U 95ueyd sy} saynuspl yueding 0L61 d[NY | "AID Y "OT10D opelo[o)
‘bas 19 092°¢ A "AID
V) 928 ‘sagueyd
€00¢ 2y} 2rerodioour
0} PoUId9S
1 ‘sjuswIpusure 9dK)
-9961 1dope jou pip JUSUIPURUIY "I [eIdP] ‘bas 10 092°¢
eruIojI[e) Ysnoyy QPO | QU3 WIOIJ PAALIIP JOU NI B SUIUre}ay] e/Uu e/U|l Y AID VD erurojife)
uonjeuedxd| SsjUIWIPUIWIE uorjeue[dxa pue sooinog | uorydope UO0I}o®. SSEB[D | NI JUILIND ajers
pue uorjeljrn €002 Jo areq 9141s-996 1
Jo uonydope Jo uonydope
Jo poyI_N Jo pPoyIaN




MAKING STATE CIVIL PROCEDURE 91

2018]

((810%) 16S "1B NNV "00dd "AlD
HAOD 'V 225 9Ny [elapay 2]} yojewr

(Quawrpusure
9p09d 2ANe[SIF]

0] 9p09d 3} parepdn I97e[ 2INJe[SIS] I9)e] pue) 9pod (810%) ‘bos
(8107) ‘bas 10 SYL "9p02 o) Sunjaxdiojur sUoISIAp gunoxdioyur 19 165G "LIe
16G }e NNV ‘00dd JUSUIPURUIY reorpn( uo paseq ‘GLe1 01 sunep SUOISIOdP NNV "00¥dd
*AID A0 "V 228 apo) SE 9gueyd ) pPaynuapI yueqing G/61 renipnpe| ‘A1) Ao vl eueIsIo]
(6961) L 01 °A1
QG ‘2.npado.d N Jo sapy Adxomuay]
Urejy ® urqng osip Y] 0} spuWpUAWY 6961 HUPIYiubls
2as 'bas 19 10°€g TUSUWIPUSUTY ‘Ke[D uosyep os)p 225 “uonedrdur Juswpuawe | "bas 19 10°¢g
'd "AID " "AY 298 oIy £q 6961 S 9¥ep ay} sysY Jueqing 6961 S| 'd AID Y "AM Ajonyuoyy
'(810¢) £€2¢
-09 'NNV "LVLS "NV} 295 "0L6 T 2A19)J2
SjuaWIpuUSWeE A10)nyels 910 01 rdoxd
Urejpl ¥ ULIqng osp Q10w 9 AW I ‘AINSIquIe JwWos (8102)
22s {(8107) £¢3-09 JUQWIpUQUIY ST 9I97) Y3SNoy], "I9pPIO0 1IN0J B SO JUQWIPUSWER | £73-09 ‘NNY
'NNV "LVILS "NV3] 295 9po) PUE GOG1 SE 2)ep 92U} SisI] ueqling 0L61 SAne[SISY] "LVIS "NV sesuey]
‘bas
‘bas 10 1931 JUSUWIPURUIY JusuIpuUduIE 1P 1921 d
'd "AID Y VMO] 995 Iy Sueqging 0861 SN | "AID " VMOI B'MmO]
"u00) X} AS[eQ os|p
292G *(gL61 "ddy 1D 'pul) LL-9LL ‘1LL
PZ AN 88¢ ‘syusuntedy ‘[IA jopwWe)
‘A U0 925 "UONOE SSB[O 9dA)-996T
U} paonponur 061 Ul WISAS paseq
-so[nu1 e jo uonydope s euerpuy yey}
sreadde )] ‘1261 PUB 99T U2om19q €C
e/Uu e/u agueyo 2y} seynuapI yueqing 0.61 SoIMy A "L AN euerpuy
uonjeuedxd| SsjUIWIPUIWIE uorjeue[dxa pue sooinog | uorydope UO0I}o®. SSEB[D | NI JUILIND ajelrs
pue uorjeljrn €002 Jo 9area 9141s-996 1
Jo uonydope Jo uonydope
Jo poyI_N Jo POyl




[Vol. 104:1

CORNELL LAW REVIEW

92

((810%) 16S "1B NNV "00dd "AlD
HAOD 'V 225 9Ny [elapay 2]} yojewr

(Quawrpusure
9p09d 2ANe[SIF]

0] 9p09d 3} parepdn I97e[ 2INJe[SIS] I9)e] pue) 9pod (810%) ‘bos
(8107) ‘bas 10 SYL "9p02 o) Sunjaxdiojur sUoISIAp gunoxdioyur 19 165G "LIe
16G }e NNV ‘00dd JULWIpUIWY reorpn( uo paseq ‘GLe1 01 sunep SUOISIOdP NNV "00¥dd
*AID A0 "V 228 apo) SE 9gueyd ) pPaynuapI yueqing G/61 renipnpe| ‘A1) Ao vl eueIsIo]
(6961) L 01 °A1
QG ‘2.npado.d N Jo sapy Adxomuay]
Urejy ® urqng osip Y] 0} spuWpUAWY 6961 HUPIYiubls
2as 'bas 19 10°€g TUSUWIPUSUTY ‘Ke[D uosyep os)p 225 “uonedrdur Juswpuawe | "bas 19 10°¢g
'd "AID " "AY 298 oIy £q 6961 S 9¥ep ay} sysY Jueqing 6961 S| 'd AID Y "AM Ajonyuoyy
'(810¢) £€2¢
-09 'NNV "LVLS "NV} 295 "0L6 T 2A19)J2
SjuaWIpuUSWeE A10)nyels 910 01 rdoxd
Urejpl ¥ ULIqng osp Q10w 9 AW I ‘AINSIquIe JwWos (8102)
22s {(8107) £¢3-09 JUQWIpUQUIY ST 9I97) Y3SNoy], "I9pPIO0 1IN0J B SO JUQWIPUSWER | £73-09 ‘NNY
'NNV "LVILS "NV3] 295 9po) PUE GOG1 SE 2)ep 92U} SisI] ueqling 0L61 SAne[SISY] "LVIS "NV sesuey]
‘bas
‘bas 10 1931 JUSUWIPURUIY JusuIpuUduIE 1P 1921 d
'd "AID Y VMO] 995 Iy Sueqging 0861 SN | "AID " VMOI B'MmO]
"u00) X} AS[eQ os|p
292G *(gL61 "ddy 1D 'pul) LL-9LL ‘1LL
PZ AN 88¢ ‘syusuntedy ‘[IA jopwWe)
‘A U0 925 "UONOE SSB[O 9dA)-996T
U} paonponur 061 Ul WISAS paseq
-so[nu1 e jo uonydope s euerpuy yey}
sreadde )] ‘1261 PUB 99T U2om19q €C
e/Uu e/u agueyo 2y} seynuapI yueqing 0.61 SoIMy A "L AN euerpuy
uonjeuedxd| SsjUIWIPUIWIE uorjeue[dxa pue sooinog | uorydope UO0I}o®. SSEB[D | NI JUILIND ajelrs
pue uorjeljrn €002 Jo 9area 9141s-996 1
Jo uonydope Jo uonydope
Jo poyI_N Jo POyl




MAKING STATE CIVIL PROCEDURE 93

2018]

((810%) 16S "1B NNV "00dd "AlD
HAOD 'V 225 9Ny [elapay 2]} yojewr

(Quawrpusure
9p09d 2ANe[SIF]

0] 9p09d 3} parepdn I97e[ 2INJe[SIS] I9)e] pue) 9pod (810%) ‘bos
(8107) ‘bas 10 SYL "9p02 o) Sunjaxdiojur sUoISIAp gunoxdioyur 19 165G "LIe
16G }e NNV ‘00dd JUSUIPURUIY reorpn( uo paseq ‘GLe1 01 sunep SUOISIOdP NNV "00¥dd
*AID A0 "V 228 apo) SE 9gueyd ) pPaynuapI yueqing G/61 renipnpe| ‘A1) Ao vl eueIsIo]
(6961) L 01 °A1
QG ‘2.npado.d N Jo sapy Adxomuay]
Urejy ® urqng osip Y] 0} spuWpUAWY 6961 HUPIYiubls
2as 'bas 19 10°€g TUSUWIPUSUTY ‘Ke[D uosyep os)p 225 “uonedrdur Juswpuawe | "bas 19 10°¢g
'd "AID " "AY 298 oIy £q 6961 S 9¥ep ay} sysY Jueqing 6961 S| 'd AID Y "AM Ajonyuoyy
'(810¢) £€2¢
-09 'NNV "LVLS "NV} 295 "0L6 T 2A19)J2
SjuaWIpuUSWeE A10)nyels 910 01 rdoxd
Urejpl ¥ ULIqng osp Q10w 9 AW I ‘AINSIquIe JwWos (8102)
22s {(8107) £¢3-09 JUQWIpUQUIY ST 9I97) Y3SNoy], "I9pPIO0 1IN0J B SO JUQWIPUSWER | £73-09 ‘NNY
'NNV "LVILS "NV3] 295 9po) PUE GOG1 SE 2)ep 92U} SisI] ueqling 0L61 SAne[SISY] "LVIS "NV sesuey]
‘bas
‘bas 10 1931 JUSUWIPURUIY JusuIpuUduIE 1P 1921 d
'd "AID Y VMO] 995 Iy Sueqging 0861 SN | "AID " VMOI B'MmO]
"u00) X} AS[eQ os|p
292G *(gL61 "ddy 1D 'pul) LL-9LL ‘1LL
PZ AN 88¢ ‘syusuntedy ‘[IA jopwWe)
‘A U0 925 "UONOE SSB[O 9dA)-996T
U} paonponur 061 Ul WISAS paseq
-so[nu1 e jo uonydope s euerpuy yey}
sreadde )] ‘1261 PUB 99T U2om19q €C
e/Uu e/u agueyo 2y} seynuapI yueqing 0.61 SoIMy A "L AN euerpuy
uonjeuedxd| SsjUIWIPUIWIE uorjeue[dxa pue sooinog | uorydope UO0I}o®. SSEB[D | NI JUILIND ajelrs
pue uorjeljrn €002 Jo 9area 9141s-996 1
Jo uonydope Jo uonydope
Jo poyI_N Jo POyl




[Vol. 104:1

CORNELL LAW REVIEW

94

urejy
uLIgqng oS 29s gg JUQWIpUQUIY JUoWIpUSUIe ez 'd
‘d "AID " "INOJAl 22S oy ueqing 1961 QMY | "AID ¥ "ILNOI BURIUOIN
JuSWIpuUSIER 80°2S
e/U e/u ueqing TL61 MY | "d "AID ¥ O HMOSSIN
e/u e/u Jueqing "UONOB SSB[ ON e/u e/u e/u rddissIsSIIN
‘UrejA ¥ ULIqNG OS]D ‘bas
2as 'bas 19 10°€g TUSUWIPUSUIY JUSWIPUSUWIE 1 10°¢g 'd
‘d "AID "y 'NNIN 29S Iy ueqging 1961 SINY | "AID " "NNIA BJOSUUTIN
‘100D 1} AS[3BQ 298 ‘UONOB
sse 2d£1-996 1 U} PadNpoIul G8ET
ur 21npad01d Jo WI)SAS paseq-soni
® Jo uononponur ay) ey sreadde
31 “2unpadoxd UeSIYPIA Jo A10)SIY 91} 10S°'¢
e/u e/u| ur Arxe[dwod swos ST A19Y) YSnoyy G861 SO | "{ "ID "HOIN ueSIyoIN
€6 'd
e/u e/U| U00) ] ASP[eQ OS]D 23S ‘queqing 993 €161 SOIMY | "AID " "SSVIA | $}19SNYOBSSBIN
18G¢-C
B/U B/U| 'u00)) 1} ASP[BQ OS]V 23S ‘ueqing 295 861 SOy | "AID " AN puUelAIeN
‘1861
--S9JON 99NIuwo)) AI0SIAPY ‘€7 °d
AID | "IN 225 "IS61 Ul juswpusuue
9INI Aq £ 91 JO UOISIdA 9961
-3sod paydope aurejy yeyy sysossns
[OIeasaI AN ‘uonoe sseo adAy
-Q961 9} PRONPOIIUL SUIRIA e[} Teak JUoWIpUSUWE fove
e/u e/u 9} AJnuopt 0} dS[qeuUN seam Jueqing 1861 MY | d "AID Y "HIN sure|N
uorjeuejdxa| sjUIWIpUIWE uorjeuejdxa pue saornog | uorjdope UOT}Oe SSE[d | NI JULIND ajel1s
pue uornjejrn €00¢ Jo 9areq 91431s-9961
Jo uonydope Jo uonydope
Jo poyl_|N Jo poyla|n




MAKING STATE CIVIL PROCEDURE 95

2018]

urej
® ULIqNS 0S]D 995 (8107) €20
:(81072) €207 § ‘Tl Juswipusury jusurpusure §'c1 M
M LVIS 'VDIO 295 °poD ueqing 8161 SANE[SISYT|  “IVIS VIO Bwoyeryjo
urej
R ULIqNS 0S]D 29S JULWIPUIWY ‘100D 1 A3 eQ SAION JJers (54
‘8T g "AID OIHQ 225 Ty ‘ST ¥ "AID OIHQ 0s]p 23s ‘yueqing 0L61 SO | " "AID OIHO oo
€¢C JusuipuLury ueqing "gL61 PUe [LG1 Usamiaq juswipusure €¢'d
'd "AID Y "d’'N 295 oIy SSueD 9} SYNULPI JueqIng 1261 SIMY | "AID ¥ 'A’N| ejoyedq YMON
ueqang o[y [elopay Jo iRt MMM eurjore)
e/u ©/U| UOISIJA JOP[O 0] JuareAmbs Sururelsy e/u e/u §'S'H "DO'N YIION
Juowpuowe | ‘bos 10 106 §
e/u e/u Yueqing GL61 ANE[SISYT| VT dO AN JIOX MIN
€2¢0-1
juowipuswre | LD ISIA ‘d
e/u e/u Mueqging 861 oIy | "AID M NN OJIXIN MIN
z JULWIpUIWY JUSWIpUSWE -2
-¢Ev LD ¥ ["N 29S oIy Hueqing 6961 oIy LD Y 'H'N Kosrap maN
JuawIpuULdWE |91 Y "AID LD arnysdurey
e/u e/u ueqing €861 MY | ¥MAINS ‘H'N MIN
JUSWIpUSIWE €c 'd
e/U e/U ueqing 1,61 S| "AID " "AUN BpeBAIN
80TT
ueqing o[y [eIopayg -9 § "oaid
e/u B/U| 9} WIOI] PIALIIP JOU I[NNI B SUIUreIay] e/u e/u LD gAN eYSeIqON
uonjeuedxa| sjuUsWIPUIWE uonjeue[dxs pue sadinog | uorjdope UO0I10® SSB[J | I[N JUILINY ajels
pue uoreI) €003 Jo areq 914315-996 T
Jo uonydope Jo uonydope
Jo PoyI_N Jo poy3Ia|N




[Vol. 104:1

CORNELL LAW REVIEW

96

€c
e/u e/U ueqing 1261 sy | "d "AID ¥ LA JUOULIS A\
JuowIpuUSIEe ¢z 'd
e/U e/U Mueqing 1,61 MY | “AID Y "HVIN yein
oY JUSUWIPURUIY JusuIpURUIE v 'd
‘d "AID ¥ 'XdL 298 sy ‘yueqing 1261 sy | A ¥ XAL sexo]
‘bas
JUSLIM 1P 10°€T d
e/Uu e/Uu {U00)) 33 ASPEQ OS]V 928 ‘ueqing 1261 SO | “AID ¥ 'NNAJ, 99sSaUUd],
((8107) €T
-9-G1 § smv']
aqaIao)
‘ase
punoj osye)
juswpuaure | £g-9-G1 § 'd
e/U B/U ueqing 6961 SIY | CAID ¥ 'd’S| ejoyeq yinos
€c 'd eurjore)
e/u e/u "u00)) 1 A3{EQ OS]V 225 "NUueqINg G861 SO | "AID M "O’'S ymos
JusuIpUIUWE €% 'd "AID
e/u e/U ueqing 1661 S| y ™MdNS 1| PUe[SI 2poyyA
JuowIpuUSIEe TOLT
e/u e/u yueqing 11261 oMY | ‘d AID ¥ V4| eruesldsuudd
‘(suonoe ssep 2adKy
-9961 I10J MO[[e 0} WISAS 9p0od Jorid
Surpuswre) (6261 poreada) 023 €1 jusurpuLure (4%
B/U B/U § "LVIS "AT] MO 0S]P 225 "YueqIng €L61 QANRISISYT | "d "AID ¥ MO uogaio
uonjeuedxd| SsjUIWIPUIWIE uorjeue[dxa pue sooinog | uorydope UO0I}o®. SSEB[D | NI JUILIND ajers
pue uorjeljrn €002 Jo area 9141s-996 1
Jo uonydope Jo uonydope
Jo poyI_N Jo poy3la|N




MAKING STATE CIVIL PROCEDURE 97

2018]

‘€% JuLWIpURUY JuswIpud e ¢z 'd
'd "AID Y "OAM 295 oIy Mueqlng 1261 SIMY | "AID M "OAM SurwoAm
(8109)
ueqling "9y [elopay 80°€08
e/u B/U| 9U)} WOIJ PIALIIP JOU I[N B SUTUTE)RY e/u e/u "LVLS ‘SIM UISUOISIM
“JuUSUWIpUIWE
SOIILI AQ POMOT[O] “BTUISIIA
1S9 01 uonode sseo adA1-996T1 21
paonpoxur )siyy uoneyaadisjur rerorpnf
yey sreadde )1 ‘soseO 9s9Y) pamaIral
SumeH (€861 "BA M) L¥9 ‘L¥9
PZ 'S L0E ‘IOWAM A s3Ing (9661
BA "M L8T ‘981 PT'A'S ¥LY ‘IoUdILIS (juewpusre
‘A 9)e)1S b2 ‘928 ‘sjuowaImbax sonu rerorpn(
2df1-9961 Sundope suorsroap I9)e] pue) So[nI
rerpnl Iorres sogpomous|oe osfe gunexdiajur
9 ‘8661 0} SUONDIE SSB[ IAIS-996T JO SUOISIOIp €¢'d
e/u e/u| uondope a1} sarep Jueqing YsSnoyy €861 [eIpne| ‘A1) ¥ 'VA ‘M| BIUISIIA I1SOM
€C ' "AID
JuswIpus e LD "¥dadNS
e/u e/u ueqing 1961 My "HSVM uojSurysem
e/u e/u ‘yueqing ‘uorjde sse[d oN e/u e/u e/u BIUISIIA
uonjeuedxa| sjudWIpUIWE uorjeue[dxa pue saoimog | uorydope uorjoe SSB[d | IMNI JUdIINY Ijels
pue uoneiry €00¢ Jo areq 91415-996 T
Jo uornydope Jo uorydope
JO POYI_IN JO POYI_dN




98 CORNELL LAW REVIEW [Vol. 104:1

APPENDIX TABLE E: STATE OFFERS OF JUDGMENT RULES268

Fee
State Current rule Shifting
Alabama ALA. R. C1v. P. 68 No
Alaska ALASKA R. Civ. P. P. 68 Yes
Arizona ARriz. R. Civ. P. 68 No
Arkansas ARK. R. C1v. P. 68 No
California CAL. C. Civ. P. § 998 No
Colorado CoLO. REV. STAT. § 13-17-202 No
Connecticut CONN. GEN. STAT. § 52-192a Yes
Delaware DEL. SUPER. CT. CIv. R. 68 No
Florida FLA. StAT. § 768.79; FLA. R. CIv. P. Yes

1.442

Georgia GA. CODE ANN. § 9-11-68 Yes
Hawaii Haw. R. Civ. P. 68 No
Idaho IpaHO R. CIv. P. 68 No
Illinois n/a n/a
Indiana IND. TR. P. R. 68 No
Iowa Iowa CODE § 677.1 et seq. No
Kansas KAN. STAT. ANN. § 60-2002 No
Kentucky Ky. R. C1v. P. 68 No
Louisiana LA. CoDE C1v. PrROC. ANN. art. 790 No
Maine ME. R. C1v. P. 68 No
Maryland n/a n/a
Massachusetts |Mass. R. Civ. P. 68 No
Michigan MicH. CT. R. 2.405 Yes
Minnesota MINN. R. Civ. P. 68.01 et seq. No
Mississippi Miss. R. Civ. P. P. 68 No
Missouri Mo. REV. StTAT. § 77.04 No
Montana MOoNT. R. C1v. P. 68 No
Nebraska NEB. REV. STAT. § 25-901 No
Nevada NEv. R. C1v. P. 68 Yes

268 As described in the main text, this table attempts to catalog the states’
approaches to attorney fees in offer-of-judgment rules pleading. This table reflects
original research. The “Fee Shifting” column captures whether the state provides
for attorney fee shifting when an offer of judgment is rejected and then the final
award is lower.
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Fee

State Current rule Shifting
New n/a n/a
Hampshire
New Jersey N.J. R. CT. 4:58-1 et seq. Yes
New Mexico N.M. R. Civ. P. DisT. CT. 1-068 No
New York N.Y. C.P.L.R. § 3220 et seq. No
North Carolina [N.C. G.S. § 1A-1, Rule 68 No
North Dakota |N.D. R. Civ. P. 68 No
Ohio n/a n/a
Oklahoma OKLA. STAT. tit. 12, § 1101 No
Oregon OR. R. CIv. P. 54 No
Pennsylvania |n/a n/a
Rhode Island |R.I. SUPER. R. CIv. P. 68 No
South Carolina |S.C.R. Civ. P. 68 No
South Dakota |S.D. R. Civ. P. § 15-6-68 No

(also found at S.D. CODIFIED LAWS §

15-6-68)

Tennessee TENN. R. CIv. P. 68 No
Texas TEX. R. C1v. P. 167.4; TEX. C1v. PRAC. & |Yes
REM. CODE ANN. § 42.004
Utah UtaH. R. Civ. P. 68 No
Vermont VT. R. CIv. P. 68 No
Virginia n/a n/a
Washington WASH. SUPER. CT. CIv. R. 68 No
West Virginia |W.VA. R. CIv. P. 68 No
Wisconsin Wis. StaT. § 807.01 No
Wyoming Wyo. R. Civ. P. 68 No
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	Today, concerns about the Federal Rules and the federal advisory committee are on the rise again. The 2015 discovery amendments, and the famous (or infamous) “Duke Conference” that launched them, have been criticized as too focused on the interests of large corporate defendants.Defenders of the rulemaking process point to its transparency.But what good are open meetings and public comments, the critics say, if the same conservative judges and corporate lawyers make the final decisions? 
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	Unnoticed by virtually all procedure scholars, the states are pursuing a different course. State advisory committees are more diverse, though sometimes less accessible, than the federal advisory committee. 
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	9 This is not the only reason, of course. See, e.g., Brian J. Ostrom, et al., Examining Trial Trends in State Courts: 1976-2002, 1 J. EMPIRICAL LEG. STUD. 755, 756–57 (2004) (“The perennial difficulty in compiling accurate and comparable data at the state level can in large measure be pinned on the fact that there are 50 states with at least 50 different ways of doing business and 50 different levels of commitment to data compilation.”). 
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	If state procedure becomes a more significant vehicle for vindicating important rights, it will likely become a more important site for political contestation as well. In fact, state civil procedure is starting to get some attention. In Arkansas, a “tort reform”-inspired constitutional amendment is on the ballot in 2018 that would increase the legislature’s role in judicial  The Conference of Chief Justices has issued a major “Call to Action” on state  And the American College of Trial Lawyers—a group that 
	13
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	procedure.
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	11 Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007); Ashcroft v. Iqbal, 556 
	U.S. 662, 687 (2009); Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 366–67 (2011). 
	12 See infra Parts I & III. States also can be breeding grounds for procedural reform. For example, the federal courts are currently engaged in a pilot project on automatic discovery based on an innovation in Arizona state civil procedure. See ARIZ. R. CIV. P. 26.1. 
	13 See also Zachary D. Clopton, Procedural Retrenchment and the States, 106 CALIF. L. REV. 411, 467–70 (2018) (collecting sources). Another possible effect is that, if interest groups do not get their way in the states, they might push for expanding federal jurisdiction instead. 
	14 See S.J.R. 8, 91st Gen. Assemb., Reg. Sess. (Ark. 2017). 
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	16 See generally Judiciary Committee, AM. C. TRIAL LAW., https:// (noting committee membership and mandate) []. For examples of recent academic interest, see generally Symposium, The Least Understood Branch: The Demands and Challenges of the State Judiciary, 70 VAND. 
	www.actl.com/home/committees/general-committees/judiciary-committee 
	https://perma.cc/N9NN-U3HV

	L. REV. 1701 (2017); Linda Sandstrom Simard, Seeking Proportional Discovery: 
	In order to evaluate state procedure—and in order to understand the states’ relationship to federal procedural retrenchment—this Article presents the first systematic study of who makes state civil procedure. This project first surveys the mechanisms by which every state makes rules of civil procedure. The results are described herein and documented in detail in the comprehensive appendix, including identifying documents not previously accessible to the  These results, therefore, are not only of scholarly i
	public.
	17

	To illustrate the states’ varied processes, this project also documents the role of state rulemaking on two issues that have dominated procedural scholarship in recent years: pleading and class actions. This Article includes the first systematic study of the process by which states made their law on these topics (and  These surveys demonstrate the variation in state procedure-making and the continued importance of court-based rulemaking in particular. They also suggest that state rulemakers do more than sim
	more).
	18
	rules.
	19 

	Then, inspired by pathbreaking work on federal rulemaking, this project examines the actors involved in state rulemaking. Although proceduralists are well aware of the importance of the federal advisory committee, state advisory committees have gone virtually  In light of the federal experience, I collected membership information for every state civil advisory committee. I then compared 
	20
	unstudied.
	21

	The Beginning of the End of Procedural Uniformity in Civil Rules, 71 VAND. L. REV. 1919 (2018); Stephen N. Subrin & Thomas O. Main, Braking the Rules: Why State Courts Should Not Replicate Amendments to the Federal Rules of Civil Procedure, 67 CASE W. RES. L. REV. 501 (2016). 
	17 See infra subpart I.A & Part II and Appendices (collecting information and sources on the formal rulemaking processes and the role of advisory committees (if any)). The appendices are maintained online by the Cornell Law Review at . 
	http://www.cornelllawreview.org

	18 See infra subparts I.B–D and Appendix Tables C–E (discussing pleading, class actions, discovery, forms, offers of judgment, work product, and sanctions). 
	19 This work connects with prior studies of state procedure, see infra note 44, though my focus on procedure-making institutions varies from those earlier treatments. 
	20 This project owes an enormous tangible and conceptual debt to the work of Stephen Burbank, described in detail infra notes 108–13 and accompanying text. 
	21 For a notable exception, studying the advisory-committee process in western states, see Thomas Main, Civil Rulemaking in Nevada: Contemplating a New Advisory Committee, 14 NEV. L.J. 852, 853–62 (2014). 
	Judge (Republican) 40% 
	empirically these little-studied state committees to the well-studied federal committee. 
	In short, federal and state advisory committees vary substantially. Critics of the federal advisory committee have noted a dramatic decline in the share of practitioners and, simultaneously, an increased homogeneity in committee membership—i.e., defense-side corporate attorneys and judges appointed by Republican  State committees have far greater representation of practitioners than the federal committee. Those state practitioners are more evenly divided between plaintiff- and defense-side lawyers and betwe
	presidents.
	22
	23 

	STATE AND FEDERAL COMMITTEES 
	State Committees (2017) 
	Judge (Democrat) 11% Other (Acad./Gov.) 17% 
	Practitioner (Corp./Def.) 31% 
	Federal Committee (since 2000) 
	Judge (Republican) 15% Practitioner (Ind./Plaint.) 26% 
	Judge (Democrat) 17% 
	Practitioner (Corp./Def.) 17% 9% Practitioner (Ind./Plaint.) Other (Acad./Gov.) 17% 
	22 See BURBANK & FARHANG, supra note 1, at 19; see also infra note 119 and accompanying text. 
	23 The sources and methods for compiling these tables are provided infra Part 
	II. 
	This Article then makes at least three contributions. First, this Article contextualizes its empirical findings in light of recent research on diversity and group decision making. Epistemic diversity among state rulemakers may have consequences for the content of civil procedure. This is especially important in an era of federal procedural retrenchment: state courts are becoming even more important vehicles for protecting substantive rights, so if we did not care about state procedure-making before, we must
	-
	-
	-

	Second, as state procedure becomes more important, this Article helps ensure that relevant information is not limited to those with resources and privileged access. Collecting state-level information took a considerable investment in time, and I was substantially aided by a network of contacts to rely upon, the experience to know where to look, and a willingness to be a squeaky wheel. By sharing this information, this Article directly contributes to the state procedure-making accessibility that I find lacki
	-

	Third and finally, this Article calls for federal and state rulemakers to learn from one another. Diversity and accessibility are not mutually exclusive. State rulemaking can be more accessible, and federal rulemaking can be more diverse. This Article shows how.
	-
	24 

	* * * 
	The balance of this Article proceeds as follows. Part I, in conjunction with the Appendix, describes the rulemaking process in all fifty states. This includes a description of formal rulemaking authorities and a series of studies on rulemaking in action, the latter focusing on the law of pleading and class actions. Having identified judicial rulemaking as a central 
	-

	24 This paper does not advocate for court-based rulemaking, but assumes it is here to stay. Compare Robert G. Bone, The Process of Making Process: Court Rulemaking, Democratic Legitimacy, and Procedural Efficacy, 87 GEO. L.J. 887, 890 (1999) [hereinafter Bone, Process of Making Process] (defending “a view of court rulemaking that sees its central function as developing and maintaining a system of rules that reflects the best principled account of procedural practice”), and Catherine T. Struve, The Paradox o
	form of procedure-making, I then turn to the state advisory committees. Part II documents their creation, selection, and membership. Part III evaluates these results and offers normative conclusions about the making of civil procedure at the state and federal levels. Although there will always be disagreement about the content of procedural rules, perhaps there is some common ground on the way we should go about making those rules in the first place. 
	-
	-
	-

	I MAKING STATE PROCEDURE 
	As most lawyers and law students are aware, the Rules Enabling Act authorizes the Supreme Court of the United States to make the Federal Rules of Civil  Important changes to federal procedure also may result from legislation
	Procedure.
	25
	-
	-
	26
	 or from common-law adjudication in the federal courts.
	27 

	This Part describes the process of making state rules of civil procedure beginning with a survey of the formal procedure-making authorities in all fifty  It then describes the ways that states have made procedural law on important issues such as pleading, class actions, and more. While 
	-
	states.
	28
	29

	25 See 28 U.S.C. §§ 2071–2077 (2018) (Rules Enabling Act); see generally Stephen B. Burbank, The Rules Enabling Act of 1934, 130 U. PA. L. REV. 1015, 1018–27 (1982) [hereinafter Burbank, Rules Enabling Act]; Leslie M. Kelleher, Taking “Substantive Rights” (in the Rules Enabling Act) More Seriously, 74 NOTRE DAME L. REV. 47, 49 (1998); Linda S. Mullenix, Federal Judicial Independence Symposium: Judicial Power and the Rules Enabling Act, 46 MERCER L. REV. 733, 735 (1995); Martin H. Redish & Dennis Murashko, T
	26 See, e.g., Private Securities Litigation Reform Act of 1995 (PSLRA), Pub. L. No. 104-67, 109 Stat. 737 (codified in scattered sections of 15 U.S.C.); Prison Litigation Reform Act (PLRA), 42 U.S.C. § 1997e(a) (2018). 
	27 E.g., Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 366–67 (2011); Ashcroft v. Iqbal, 556 U.S. 662, 687 (2009); Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007); see also BURBANK & FARHANG, supra note 1, at 21 (“In marked contrast to its substantial failure in Congress and modest success in the domain of rulemaking, the counterrevolution against private enforcement of federal rights achieved growing rates of support, especially over the past several decades, from an increasingly conservative Supreme 
	-

	28 See infra subpart I.A. This part of my project connects with (and updates) important prior studies on state procedure-making. See John B. Oakley & Arthur 
	F. Coon, The Federal Rules in State Courts: A Survey of State Court Systems of Civil Procedure, 61 WASH. L. REV. 1367, 1424–26 (1986); Charles Alan Wright, Procedural Reform in the States, 24 F.R.D. 85, 85–88 (1959); see also infra note 44 (discussing studies of federal and state procedure). 
	29 See infra subparts I.B–D (discussing pleading, class actions, “proportionality,” offers of judgment, work-product doctrine, and sanctions). For more examples of state-law procedural variation, see the magisterial appendices to BENJAMIN 
	-
	-

	much ink has been spilled on the federal versions of these questions, and scholars occasionally dip into the states, there has not been a concerted effort to examine the mechanisms by which states have made procedure in these 
	areas.
	30 

	A. State Procedure-Making Authority 
	There are two broad types of state procedure-making arrangements: “rules states” primarily rely on court-made rules and “code states” primarily rely on legislatures. 
	-

	Forty-one states have followed some version of the federal model of court-based  More specifically, of the forty-one rules states, all but three empower the highest court to make the rules of civil procedure, occasionally with legislative  In Delaware and Rhode Island, lower courts take the lead on procedural drafting, subject to the authority of the state high  In Oregon, a Council on Court Procedures—made up primarily of judges and lawyers—has the power to make rules of civil procedure directly, subject t
	rulemaking.
	31
	32
	-
	involvement.
	33
	-
	court.
	34

	V. MADISON, CIVIL PROCEDURE FOR ALL STATES: A CONTEXT AND PRACTICE CASEBOOK (2010). 
	30 I cite these scholarly treatments throughout this Part. Note that my study of state procedure-making emphasizes the process of making state procedure, not just its content, though I discuss that topic too. Cf. Stephen B. Burbank, The Class Action Fairness Act of 2005 in Historical Context: A Preliminary View, 156 U. PA. L. REV. 1439, 1500–09 (2008) [hereinafter Burbank, Class Action Fairness Act] (focusing on content as opposed to process); Clopton, supra note 13, at 445–53 (same); Scott Dodson, The Grav
	31 See infra Appendix Table A. 
	32 The rules states are: Alabama; Alaska; Arizona; Arkansas; Colorado; Florida; Hawaii; Idaho; Indiana; Iowa; Kentucky; Maine; Maryland; Massachusetts; Michigan; Minnesota; Mississippi; Missouri; Montana; Nebraska; Nevada; New Hampshire; New Jersey; New Mexico; North Dakota; Ohio; Oregon; Pennsylvania; South Carolina; South Dakota; Tennessee; Texas; Utah; Vermont; Virginia; Washington; West Virginia; Wisconsin; and Wyoming. See infra Appendix Table A. 
	-
	-

	33 For example, under Tennessee law, the Supreme Court has the power to make rules of civil procedure, but such rules only become effective with approval of the legislature. TENN. CODE ANN. §§ 16-3-401 to -408 (2018). In Montana, the legislature may “disapprove” court-adopted rules. MONT. CONST. art. 7, § 2(3). In Iowa, the Supreme Court must submit proposed rules “to the legislative council and shall at the same time report the rule or form to the chairpersons and ranking members of the senate and house co
	34 In Delaware, the Superior Court promulgates its own rules of civil procedure, DEL. CODE ANN. tit. 10, § 561 (2018), subject to the supervisory authority of the Delaware Supreme Court. DEL. CONST. art. 4, § 13. In Rhode Island, the Superior Court makes rules of civil procedure, subject to approval of the Supreme Court. R.I. GEN. LAWS § 8-6-2(a) (2018). 
	-

	legislative  Distinct from Oregon’s rulemaking council, an additional thirty-five rules states employ a standing “advisory committee” made up of judges, lawyers, academics, and government officials to advise the court  These state committees are the subjects of Part II. 
	change.
	35
	-
	-
	rulemakers.
	36

	Meanwhile, California, Connecticut, Georgia, Illinois, Kansas, Louisiana, New York, North Carolina, and Oklahoma are “code states.” In these nine states, the rules of procedure— and any rule amendments—are primarily promulgated through the usual legislative 
	-
	37
	process.
	38 

	In addition to rulemaking, state legislatures and state courts may affect procedure through other means. In all but a few states, the legislature could address procedural questions through the normal lawmaking  Procedural change also might result from judicial decisions. These decisions may reflect a court’s discretion to manage litigation, or they might be acts of statutory or rule interpretation that are 
	39
	-
	process.
	40
	-

	35 OR. REV. STAT. § 1.735 (2018). A statute specifies the members of the Council: “(a) One judge of the Supreme Court, chosen by the Supreme Court. (b) One judge of the Court of Appeals, chosen by the Court of Appeals. (c) Eight judges of the circuit court, chosen by the Executive Committee of the Circuit Judges Association. (d) Twelve members of the Oregon State Bar, appointed by the Board of Governors of the Oregon State Bar. . . . (e) One public member, chosen by the Supreme Court.” OR. REV. STAT. § 1.73
	-

	36 See infra Part II; see also infra Appendix Tables A & B. New Hampshire also formally requires lay participation. See infra Appendix Tables A & B. 
	37 See, e.g., Oakley & Coon, supra note 28, at 1383, 1385, 1392, 1394, 1397, 1399, 1411–13 (describing each state’s procedure-making). This use of “code states” is distinct from whether the state relies on “code pleading,” an unfortunate overlap in terminology. See id. 
	38 Statutory procedure also plays an important role, alongside court-promulgated rules, in at least Nebraska, New Hampshire, and Virginia. See infra Appendix Table A. Meanwhile, in some code states, there are court rules that govern some aspects of procedure. See, e.g., ILL. SUP. CT. R. art. II. 
	-
	-

	39 In Alaska, Florida, South Carolina, and Utah, the legislature can alter procedural rules by legislation, but it must satisfy a higher threshold than normal legislation. ALASKA CONST. art. IV, § 15; FLA. CONST. art. 5, § 2; S.C. Code § 14-3950; Utah C. Ann. § 78A-3-103. See also Ark. Joint Sen. Res. 8 (2017) (proposing constitutional amendment to allow the legislature by three-fifths vote to amend or repeal rules of procedure). 
	-

	40 Despite this authority, state legislatures (at least outside of code states) do not seem to routinely focus on civil procedure. For example, on May 15, 2018, I queried the LexisAdvance and Westlaw legislation and legislative history databases for state legislative sources referring to Twombly or Iqbal. I returned zero relevant results. That said, I have noted elsewhere examples of state legislators responding to the Supreme Court’s recent personal-jurisdiction jurisprudence. See Clopton, supra note 13, a
	-
	-

	functionally equivalent to  In the federal system, many of the most well-known procedural changes in recent years have been the result of adjudication, not In the states, too, procedural decisions have been 
	rulemaking.
	41
	rulemaking.
	42 
	important.
	43 

	B. Making the Law of Pleading 
	The previous section demonstrated that states have formal authority to make procedure by legislation, court rule, and judicial decision. The next few sections demonstrate that this division of labor exists in practice too.
	44 

	I begin with pleading. Although I worry that an overemphasis on pleading has distracted recent procedure scholarship, it is just too perfect a fit for the goals of this Article. I will not, though, wade into overcrowded debates about the effect of different pleading standards or their normative conse Instead, I will use the law of pleading to illustrate how procedure is made.
	-
	-
	-
	quences.
	45
	46 

	Briefly, during most of the 20th century there were two dominant modes of pleading. Initially, “fact pleading” was par
	-

	41 For well-known examples of each, see AT&T Mobility L.L.C. v. Concepcion, 563 U.S. 333, 336 (2011) (interpreting the Federal Arbitration Act); Bell Atl. Corp. 
	v. Twombly, 550 U.S. 544, 545 (2007) (interpreting Rule 8); Piper Aircraft Co. v. Reyno, 454 U.S. 235, 257 (1981) (articulating the discretionary doctrine of forum non conveniens). 
	42 See, e.g., infra subpart I.B (discussing pleading). 
	43 See infra subpart I.B–D and Appendix Tables C–E; see also Clopton, supra note 13, at 442–45 (collecting examples of state courts accepting or rejecting federal decisions on pleading, class actions, summary judgment, and others). 
	44 My analysis connects with a long line of studies focused on the relationship between federal and state procedure. In a series of studies beginning with Professor Charles Alan Wright in 1960, see Wright, supra note 28, at 85–88, and building on earlier observations of Judge Charles E. Clark and others, see id., scholars have examined the effect of the Federal Rules on the content of state rules of civil procedure. E.g., Main, supra note 21, at 852–54; John B. Oakley, A Fresh Look at the Federal Rules in S
	-
	-
	-

	45 See, e.g., David Freeman Engstrom, The Twiqbal Puzzle and Empirical Study of Civil Procedure, 65 STAN. L. REV. 1203, 1230–34 (2013) (collecting empirical sources); Jonah B. Gelbach, Material Facts in the Debate over Twombly and Iqbal, 68 STAN. L. REV. 369, 376 (2016) (same); Clopton, supra note 13, at 416–17 (collecting sources critical of Twombly and Iqbal). 
	-

	46 Professor Wright and later Professors Oakley and Coon were at the forefront of studying the fact-notice distinction in state courts—and I am incredibly indebted to their herculean efforts. See supra note 28. Neither study, though, focused on exactly the question asked here: How did states switch from fact to notice pleading (and later to plausibility pleading)? 
	-

	 Fact pleading requires pleaders to state the ultimate facts upon which relief can be  Fact pleading’s chief rival was “notice pleading.” In order to survive a motion to dismiss in a notice-pleading jurisdiction, a complaint must provide no more than “‘a short and plain statement of the claim’ that will give the defendant fair notice of what the plaintiff’s claim is and the grounds upon which it rests.”
	amount.
	47
	-
	granted.
	48
	-
	49 

	By the end of the 20th century, notice pleading dominated 
	U.S. civil procedure. In federal court, the Federal Rules of Civil Procedure catalyzed the rise of notice pleading, later exemplified in cases such as Conley v. Gibson and Swierkiewicz v. . In the states—perhaps owing a debt to the gravitational pull of the Federal Rules—notice pleading also took hold, though some states stayed loyal to fact 
	50
	-
	Sorema
	51
	-
	52
	pleading.
	53 

	I reviewed the process by which each state adopted notice  As in the federal system, the most common route was that a state would adopt notice pleading as part of its introduction of court-made rules of procedure. With some variation, this reasonably describes the process in thirty 
	pleading.
	54
	-
	states.
	55 

	47 Any subtle distinctions between “fact pleading” and “code pleading” are not relevant to this inquiry. 
	48 See, e.g., Sierocinski v. E.I. Du Pont De Nemours & Co., 103 F.2d 843, 844 (3d Cir. 1939) (holding that averment of certain claims was sufficient for pleadings); see also Kevin M. Clermont, Three Myths about Twombly-Iqbal, 45 WAKE FOREST L. REV. 1337, 1355–57 (2010) (distinguishing fact pleading from the “plausibility pleading” described below); Martin H. Redish, Pleading, Discovery, and the Federal Rules: Exploring the Foundations of Modern Procedure, 64 FLA. L. REV. 845, 860–63 (2012) (same). 
	-
	-

	49 Conley v. Gibson, 355 U.S. 41, 47 (1957) (internal footnote omitted) (quoting FED. R. CIV. P. 8(a)(2)). 
	-

	50 
	See FED. R. CIV. P. 8. 
	51 Conley, 355 U.S. at 47–48; Swierkiewicz v. Sorema N.A., 534 U.S. 506, 512–13 (2002). 
	52 See generally Dodson, supra note 30. 
	53 See, e.g., Oakley & Coon, supra note 28, at 1378 (describing states that retained some version of fact pleading); Wright, supra note 28, at 85–88 (discussing the effect of the Federal Rules on state procedure). At least eleven states require fact pleading today: Arkansas, California, Connecticut, Florida, Illinois, Louisiana, Maryland, Missouri, Oregon, Pennsylvania, and South Carolina. See infra Appendix Table C. 
	-

	54 Note that this analysis focuses on the courts’ formal approach to pleading, not necessarily how every court decides cases in practice. 
	55 Those states are Alabama, Alaska, Arizona, Delaware, Hawaii, Idaho, Indiana, Kentucky, Maine, Massachusetts, Michigan, Minnesota, Mississippi, Montana, Nebraska, Nevada, New Mexico, North Dakota, Ohio, Oregon, Rhode Island, Tennessee, Texas, Utah, Vermont, Washington, West Virginia, Wisconsin, and Wyoming. I have summarized and cited these changes in Appendix Table C. 
	-
	-

	Note, however, that the move to a rule-based system did not necessarily involve an immediate switch to notice pleading. In Arkansas, Florida, Iowa, Maryland, Missouri, New Jersey, Oklahoma, and South Carolina, the initial set of court-promulgated rules retained fact pleading from earlier regimes. See infra 
	-

	The remaining notice states followed other  In Iowa, it was not the original promulgation of rules, but a rule amendment that led to notice  In four states—Georgia, Kansas, New York, and North Carolina—the legislature accomplished this goal. In New Jersey (and perhaps New York as well), it appears that notice pleading developed as a result of judicial  In sum, judicial rulemaking was the primary way that notice pleading arose in the states, but it was not alone. 
	paths.
	56
	pleading.
	57
	-
	58
	59
	60
	61
	-
	drift.
	62

	Notice pleading versus fact pleading was the major split in the 20th century, but the 21st century saw the entry of a new contender: “plausibility pleading.” In the famed decisions Twombly and Iqbal, the Supreme Court held that to survive a motion to dismiss, the well-pleaded allegations in a complaint, taken as true, must plausibly show the pleader’s entitlement to  The Court thus seemed to change the accepted pleading standard not by rule amendment but by judicial 
	63
	relief.
	64
	-
	decision.
	65 

	Appendix Table C. I have more to say about Iowa and New Jersey shortly. On the flipside, it appears that Colorado had a version of notice pleading before it adopted its rules-based system. See infra Appendix Table C. 
	56 
	56 
	56 
	As noted supra note 53, eleven states use fact pleading today. 

	57 
	57 
	See IOWA CT. R. 1.402 Official Comment. 

	58 
	58 
	See Oakley & Coon, supra note 28, at 1392 (collecting sources on Georgia). 

	59 
	59 
	See KAN. STAT. ANN. § 60-208 (2018). 

	60 
	60 
	There is some dispute on this point. Some sources attribute the shift to the 


	legislative adoption of the Civil Practice Law and Rules (CPLR), see DAVID D. SIEGEL, NEW YORK PRACTICE §§ 207-08 (5th ed. 2011), while others suggest judicial decisions are responsible. See infra Appendix Table C. Still others dispute whether New York is properly characterized as “notice” or “fact” pleading. See, e.g., Edward D. Cavanagh, The Impact of Twombly on Antitrust Actions Brought in the State Courts, 12 ANTITRUST SOURCE, Feb. 2013, at 1, 6 (“The New York standard is thus a hybrid of notice pleadin
	61 See 1967 N.C. Sess. Laws 954; N.C. R. CIV. P. 8 cmts.; Sutton v. Duke, 176 S.E.2d 161, 164 (N.C. 1970); see also Oakley & Coon, supra note 28, at 1412 (“North Carolina switched from a conventional fact pleading code of procedure when its legislature enacted the North Carolina Rules of Civil Procedure.”). 
	62 The New Jersey rule refers to the pleading of facts, but later decisions applied notice pleading. See infra Appendix Table C. For a discussion of New York, see supra note 60. 
	63 See Clermont, supra note 48, at 1355–59. 
	64 See Bell Atlantic v. Twombly, 550 U.S. 544, 556 (2007); Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). 
	65 See, e.g., Patricia W. Hatamyar, The Tao of Pleading: Do Twombly and Iqbal Matter Empirically?, 59 AM. U. L. REV. 553, 557 (2010); see generally BURBANK & FARHANG, supra note 1 (arguing that this method of federal procedural change has been the most important in recent decades). Of course, it may have been the federal courts before Twombly were misapplying Rule 8, and this decision brought them back in line. See generally Redish, supra note 48. 
	Like notice pleading, plausibility pleading has made its way to the states, but the institutional story of plausibility differs profoundly from the notice-pleading  Plausibility entered state pleading law by judicial decision. State courts in at least Colorado, Massachusetts, Nebraska, South Dakota, and Wisconsin adopted plausibility pleading without formal changes to the state  Meanwhile, as I have documented elsewhere, courts in at least nineteen states have expressly rejected plausibility  Indeed, some o
	precedent.
	66
	rules.
	67
	pleading.
	68
	-
	decision.
	69
	-
	-

	C. Making the Law of Class Actions 
	A second major example of procedure-making relates to class actions. Though the class-action device has deeper roots, the modern damages class action arrived in federal court with the 1966 amendments to Federal Rule of Civil Procedure 23. In other words, in the federal system, rule amend
	70
	-
	71
	-

	66 Note also that the process by which federal procedure shifted to plausibility complicates how states should “mirror” the Federal Rules—if federal courts reinterpret a rule but do not amend it, what is a state court interpreting identical words in a state rule to do? See Dodson, supra note 30, at 711–17. 
	-

	67 See infra Appendix Table C. 
	68 See Clopton, supra note 13, at 413 (citing cases from state courts in Alabama, Arizona, Delaware, Georgia, Iowa, Kansas, Minnesota, Montana, Nevada, New Mexico, New York, North Carolina, Ohio, Oklahoma, Tennessee, Texas, Vermont, Washington, and West Virginia). 
	-
	-

	Note also that mere partisan affiliation does not explain these results. To determine partisanship, I used the method identified infra section II.B.4 as applied to all of the judges participating in the opinion adopting (or rejecting) plausibility, cited in Appendix Table C. Of the five state courts adopting plausibility, Democrats controlled two, Republicans controlled two, and one was selected through nonpartisan elections. Meanwhile, of the state courts rejecting plausibility pleading, I was able to cate
	-
	-
	-

	69 See, e.g., Central Mortg. Co. v. Morgan Stanley Mortg. Capital Holdings LLC, 27 A.3d 531, 537 (Del. 2011) (“[W]e emphasize that, until this Court decides otherwise or a change is duly effected through the Civil Rules process, the governing pleading standard in Delaware to survive a motion to dismiss [is unchanged].” (emphasis added)). 
	-
	-

	70 See generally STEPHEN C. YEAZELL, FROM MEDIEVAL GROUP LITIGATION TO MODERN CLASS ACTION (1987). 
	-

	71 See FED. R. CIV. P. 23; FED. R. CIV. P. 23 advisory committee’s note to 1966 amendment. 
	ment was the mechanism for this important procedural 
	change.
	72 

	In an early assessment of the Class Action Fairness Act of 2005, Professor Stephen Burbank identified state versions of the 1966 amendments, concluding that all but a few states eventually adopted equivalent  There is ample space to debate what would constitute “adopting” those highly significant amendments, but for present purposes, it is sufficient to rely on Burbank’s  Instead, the issue for this survey—not reported in these terms by Burbank—is by what mechanism states made this change. 
	73
	rules.
	74
	-
	characterization.
	75

	Updating Burbank’s study, I determined the mechanism by which each state adopted the 1966-style class Tracking the federal approach, the most common way for states to introduce the 1966-style class action was by judicial rule amendment, which occurred in twenty-four  In ten more states, the 1966-style class action arrived when the state first introduced judicial-rule-based procedure sometime after 1966. Meanwhile, in the code-based states of Kansas, New York, Oklahoma, and Oregon, legislative amendment of t
	action.
	76 
	states.
	77
	78
	action.
	79
	-
	80
	amendments.
	81 

	72 See David Marcus, The History of the Modern Class Action, Part I: Sturm und Drang, 1953-1980, 90 WASH. U. L. REV. 587, 615–19 (2013). 
	73 See Pub. L. No. 109-2, 119 Stat. 4 (2005) (codified in scattered sections of 28 U.S.C.). 
	74 Stephen B. Burbank, Class Action Fairness Act, supra note 30, at 1544–51. 
	75 
	See id. 
	76 Further documentation is available in Appendix Table D. 
	77 See infra Table A & Appendix Table D. 
	78 
	See id. 
	79 See id.; see also supra subpart I.A (identifying states that rely on legislation versus judicial rulemaking). 
	80 See infra Table A & Appendix Table D. 
	81 Mississippi and Virginia have no equivalent class action rule, while California, Nebraska, North Carolina, and Wisconsin have class-action rules that predate, and did not incorporate, the 1966 amendments. See infra Table A & Appendix Table D. Note though that these states may allow similar types of class actions without having a formal rule. See, e.g., TIMOTHY D. COHELAN, COHELAN ON CALIFORNIA CLASS ACTIONS §§ 1:2–3 (2017–2018 ed.) (describing federal Rule 23 “as guidance on novel class certification iss
	-
	-

	TABLE A – STATE ADOPTION OF 1966-STYLE CLASS ACTION 
	Rule Amendment 
	Rule Amendment 
	Rule Amendment 
	New Rules 

	Alaska NevadaArizona New Hampshire Colorado New JerseyConnecticut New Mexico Delaware North DakotaFlorida PennsylvaniaHawaii Rhode Island Iowa South Dakota Kentucky TexasMaine Utah Minnesota Washington  Missouri Wyoming Montana 
	Alaska NevadaArizona New Hampshire Colorado New JerseyConnecticut New Mexico Delaware North DakotaFlorida PennsylvaniaHawaii Rhode Island Iowa South Dakota Kentucky TexasMaine Utah Minnesota Washington  Missouri Wyoming Montana 
	 Alabama Idaho  Indiana Maryland  Massachusetts  Michigan Ohio South Carolina  Tennessee Vermont 

	Legislative Amendment 
	Legislative Amendment 
	Judicial Decision 
	No Formal  1966-Style Rule 

	Kansas
	Kansas
	 Arkansas
	 California 

	New York 
	New York 
	Georgia
	 Mississippi 

	Oklahoma
	Oklahoma
	 Illinois
	 Nebraska 

	Oregon
	Oregon
	 Louisiana West Virginia
	 North Carolina Virginia  Wisconsin 


	In sum, for state versions of the 1966 class action amendments, judicial rulemaking was the most common, but not the only, method of procedural change. 
	-

	In case one suspects that this is purely a question of timing—that the 1960s were more amenable to rulemaking than recent years—I also checked the 2003 amendments to the federal class action rule, which were among the most important Rule 23 amendments since 1966. Building on an important study by Professors Subrin and Main, I identified seventeen states that updated their rules consistent with the 2003 federal  Thirteen states did so by judicial rule amend
	-
	-
	82
	83
	amendments.
	84
	-

	82 
	See FED. R. CIV. P. 23; FED. R. CIV. P. 23 advisory committee’s note to 2003 amendment. 83 
	Subrin & Main, supra note 16, at 536. 84 
	I updated Subrin and Main’s findings to reflect my reading of current law. These results, along with the 1966 results, are reported in Appendix Table D. 
	ment. Again, rule amendment remains a viable method for significant procedural 
	85
	 Five did so by legislative code amendment.
	86
	-
	reform.
	87 

	D. More Examples 
	Pleading and class actions, of course, are not the only important procedural issues. In recent years, significant controversy arose regarding amendments to Federal Rule 26 that emphasized that the scope of discovery should be “proportional to the needs of the case.” Criticism of “proportionality” has been 
	-
	-
	88
	sharp.
	89 

	As of April 2018, seven states have adopted the new “proportionality”  Five of these seven states used judicial rule amendment, while two used  Meanwhile, the Standing Advisory Committee on the Massachusetts Rules of Civil and Appellate Procedure considered but expressly declined to recommend adding this language to the Massachusetts  Even before “proportionality,” Utah’s Advisory Committee announced in 2011 that it no longer found mirroring the Federal Rules to be appropriate for the 
	-
	language.
	90
	-
	statutes.
	91
	-
	-
	rules.
	92
	-
	state.
	93 

	85 The states are Arizona, Arkansas, Idaho, Iowa, Kentucky, Minnesota, Montana, New Jersey, North Dakota, Ohio, Texas, and Wyoming. See infra Appendix Table D. 
	-

	86 The states are California, Connecticut, Kansas, Louisiana, and Oklahoma. See infra Appendix Table D. 
	87 Adoption of 2003-style class action amendments, which were understood to be pro-defendant, had a partisan tilt. None of the eleven rules states with high courts controlled by Democrats adopted versions of the 2003 class actions amendments, while six of nineteen Republican-controlled rules states did. 
	88 See FED. R. CIV. P. 26(b)(1); FED. R. CIV. P.26 advisory committee’s note to 2015 amendment. Note, though, that the language of proportionality predated the 2015 amendment in another part of Rule 26. FED. R. CIV. P. 23, 26 advisory committee’s note to 2015 amendment. 
	89 E.g., BURBANK & FARHANG, supra note 1, at 6; Coleman, supra note 7, at 1009–10; Simard, supra note 16, at 11; Adam N. Steinman, The End of an Era? Federal Civil Procedure after the 2015 Amendments, 66 EMORY L.J. 1, 28 (2016); Subrin & Main, supra note 16, at 531; Suja A. Thomas & Dawson Price, How Atypical Cases Make Bad Rules: A Commentary on the Rulemaking Process, 15 NEV. L.J. 1141, 1150 (2015); Elizabeth Thornburg, Cognitive Bias, the “Band of Experts,” and the Anti-Litigation Narrative, 65 DEPAUL L.
	90 Arizona (ARIZ. R. CIV. P. 26(b)(1)(A)); Colorado (COLO. R. CIV. P. 26(b)(1)); Kansas (KAN. STAT. ANN. § 60-226(b)(1) (2018)); Minnesota (MINN. R. CIV. P. 26.02(b)); Oklahoma (OKLA. STAT. tit. 12 § 3226(B)(1)(a) (2018)); Vermont (VT. R. 
	CIV. P. 26(b)(1)); Wyoming (WYO. R. CIV. P. 26(b)(1)). 91 See rules and statutes cited supra note 90. 92 See MASS. R. CIV. P. 26, Reporters Note – 2016. 93 See NAT’L CTR. FOR STATE COURTS, UTAH: IMPACT OF THE REVISIONS TO RULE 26 
	ON DISCOVERY PRACTICE IN THE UTAH DISTRICT COURTS.org/~/media/Files/PDF/Topics/Civil%20Procedure/Utah%20Rule%2026%20 Evaluation%20Final%20Report(2015).ashx [] 
	 1 (2015), https://www.ncsc 
	https://perma.cc/HSJ4-ZZE6

	Civil proceduralists also will be familiar with the consternation surrounding proposed amendments to Federal Rule 68 on offers of  In brief, in order to encourage settlement, the federal advisory committee proposed strengthening the penalties associated with rejecting an offer of judgment that ultimately exceeded the final award, including by charging attorney fees to the rejecting side. Significant backlash led this proposal to be 
	-
	judgment.
	94
	-
	-
	95
	dropped.
	96 

	I reviewed every state’s rules on offers of  Eight states include attorney-fee provisions in their offer of judgment rules, with legislatures being responsible for four of the eight  Thirty-six states do not include attorney fees, and six states do not have trans-substantive rules on offers of judgment.
	judgment.
	97
	98
	provisions.
	99
	100 

	I could go on.
	101 

	(quoting a memorandum filed by the Utah Supreme Court Advisory Committee on the Rules of Civil Procedure with the Chief Justice); see also Simard, supra note 16, at 27 (discussing proportionality in state courts and Utah in particular). 
	94 
	FED. R. CIV. P. 68. 
	95 See, e.g., BURBANK & FARHANG, supra note 1, at 132–33 (noting that the federal advisory committee “advanced proposals to amend Rule 68 that would have measurably increased the risks of declining offer of judgement”); Robert G. Bone, “To Encourage Settlement”: Rule 68, Offers of Judgment, and the History of the Federal Rules of Civil Procedure, 102 NW. U. L. REV. 1561, 1609 (2008) [hereinafter Bone, “To Encourage Settlement”] (“The 1983 proposal . . . included fees in the sanction subject to the court’s d
	-

	96 See, e.g., BURBANK & FARHANG, supra note 1, at 132–33; Bone, “To Encourage Settlement,” supra note 95, at 1609. 
	-

	97 See infra Appendix Table E. 
	98 The states are Alaska, Connecticut, Florida, Georgia, Michigan, Nevada, New Jersey, and Texas. See ALASKA R. CIV. P. 68; CONN. GEN STAT. § 52-192a (2018); FLA. STAT. ANN. § 768.79 (West 2018); FLA. R. CIV. P. 1.442; GA. CODE ANN. § 9-11-68 (2018); MICH. CT. R. 2.405; NEV. R. CIV. P. 68; N.J. R. CT. 4:58-1 to -6; TEX. CIV. PRAC. & REM. CODE ANN. § 42.004 (West 2018); TEX. R. CIV. P. 167.4. South Carolina does not include fees but adds an 8% penalty. S.C. R. CIV. P. 68. 
	99 Connecticut and Georgia are states with legislative procedure codes, and Florida and Texas are states with judge-made procedural rules but with statutes addressing offers of judgment. See FLA. STAT. ANN. § 768.79; FLA. R. CIV. P. 1.442; TEX. CIV. PRAC. & REM. CODE ANN. § 42.004.; TEX. R. CIV. P. 167.4. 
	100 See infra Appendix Table E. 
	101 In 2015, the Supreme Court abrogated Federal Rule 84, which meant that the “Appendix of Forms to the Civil Rules” were no longer authoritative. See FED. 
	R. CIV. P. 84 advisory committee’s note to 2015 amendment. See generally Brooke 
	D. Coleman, Abrogation Magic: The Rules Enabling Act Process, Civil Rule 84, and the Forms, 15 NEV. L.J. 1093 (2015) (describing and lamenting this development). At least five states have rescinded their “forms” rules this decade. KY. R. CIV. P. 84 (omitted); N.Y. C.P.L.R. § 107 (repealed 2016); Administrative Order of the Chief Administrative Judge of the Courts, AO/119/16 (May 23, 2016); MASS. R. CIV. P. 84 (repealed 2017), Reporter’s Notes—2017; UTAH R. CIV. P. 84 (repealed 2017); WYO. R. CIV. P. 84 (for
	II STATE ADVISORY COMMITTEES 
	The broad strokes of state procedure-making have much in common with the federal system. In most states, the highest court promulgates rules of civil procedure. Legislatures can exercise lawmaking authority to affect procedure, and judges may make decisions in their judicial capacity that effect procedural changes. These observations are not just theoretical— they describe important procedural decisions about pleading, class actions, discovery, settlement, and more.
	-
	102 

	forms website. ARIZ. R. CIV. P. 84 cmt.; ILL. SUP. CT. R. 10-101; R.I. SUP. CT. R. 84. In total, I count at least twenty-four states with general rules providing for the sufficiency of their forms. ALA. R. CIV. P. 84; ARIZ. R. CIV. P. 84; COLO. R. CIV. P. 84; FLA. R. CIV. P. 1.900; GA. CODE ANN. § 9-11-84 (2018); HAW. R. CIV. P. 84; ILL. SUP. CT. R. 10-101; IND. TRIAL P. R. 82; IOWA R. CIV. P. 1.1901; ME. R. CIV. P. 84; MINN. 
	R. CIV. P. 84; MISS. R. CIV. P. 84; MO. SUP. CT. R. 49.01; MONT. R. CIV. P. 84; N.C. R. 
	CIV.
	CIV.
	CIV.
	 P. § 1A-1, Rule 84; N.D. R. CIV. P. 84; N.J. R. 6:1; NEV. R. CIV. P. 84; OHIO R. 

	CIV.
	CIV.
	 P. 84; OKLA. ST. ANN. tit. 12, § 2026 (2018); R.I. SUPER. R. CIV. P. 84; S.D. R. 

	CIV.
	CIV.
	 P. § 15-6-84 (also found at S.D. CODIFIED LAWS § 15-6-84 (2018)); VT. R. CIV. P. 84; W. VA. R. CIV. P. 84. 


	In Hickman v. Taylor, the Supreme Court declared a new work-product doctrine for federal courts, rather than proceeding by rule amendment. 329 U.S. 495, 514 (1947); see Richard L. Marcus, Reform Through Rulemaking?, 80 WASH. 
	-

	U. L.Q. 901, 922–23 (2002) (discussing Hickman). Following that decision, a prior edition of Wright & Miller documented about two dozen states dissenting from the Hickman approach through procedural rule or statute. 8 CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2022, n.24 (2d ed. 1994). It identified eighteen states that adopted a version of the proposed (but not adopted) Federal Rules amendment from 1946, and five other states that adopted a version of the proposed (but not ado
	-

	On sanctions, Professor Madison observed that twenty-five states adopted a version of “good faith” pleading rules that look like the post-1983 Federal Rule 11 (“majority approach”); nineteen adopted versions that look like the post-1993 Federal Rule (“minority approach”); and six states do not have Rule 11 equivalents at all (“nonconforming state”). See MADISON, supra note 29, at 296–97; see also Stephen N. Subrin, Federal Rules, Local Rules, and State Rules: Uniformity, Divergence, and Emerging Procedural 
	-

	102 One area where states differ markedly from the federal system, and from each other, is in their method of selecting judges. Whether those mechanisms have direct effects on the content of state law is a difficult question beyond the scope of this project, though it sets up nicely for future research on comparative state law. Cf. Brian T. Fitzpatrick, The Ideological Consequences of Selection: A Nationwide Study of the Methods of Selecting Judges, 70 VAND. L. REV. 1729, 1733 (2017) (discussing judicial se
	But these descriptions are only part of the story. In the federal system, the Supreme Court’s exercise of rulemaking authority depends heavily on a system of “advisory committees” made up primarily of judges and practitioners. The Advisory Committee on Civil Rules considers and proposes amendments to the Federal Rules of Civil Procedure. The advisory committee’s proposals are transmitted to the Judicial Conference through its Committee on Rules of Practice and Procedure (known as the “Standing Committee”) a
	-
	103
	104
	-
	-
	105 

	At the forefront of attention to—and criticism of—the Advisory Committee on Civil Rules has been Professor Stephen Burbank. In the 1980s, Professor Burbank zeroed in on the lack of transparency in the advisory committee process. His criticisms led to the transparency-enhancing reforms described in the Introduction and taken up again below.
	-
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	In more recent work, Burbank and political scientist Sean Farhang have examined empirically the work and composition of the federal advisory committee. Burbank and Farhang analyzed proposed amendments to the Federal Rules that had consequences for private enforcement. They found a dramatic trend toward pro-defendant proposals from 1960 to 2014: “[T]he predicted probability that [a proposed amendment] would favor plaintiffs went from highly likely at the beginning of 
	108

	103 See also BURBANK & FARHANG, supra note 1, at 77–82 (collecting membership). See generally 4 CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 1007 (4th ed. 2013) (describing the history of the advisory committees); Burbank, Rules Enabling Act, supra note 25, 1131–37 (same). The federal advisory committee also includes academics and government officials. BURBANK & FARHANG, supra note 1, at 77–82. 
	-
	-
	-

	104 See 28 U.S.C. §§ 2071–2077 (2018) (Rules Enabling Act). See generally WRIGHT & MILLER, supra note 103 (collecting sources); Struve, supra note 24, at 1103–19. 
	105 See sources cited supra note 104. 
	106 As former Rules Committee Reporter Paul Carrington put it, Burbank “had been temperately critical of the 1934 establishment of a rulemaking process that lacked full transparency and sensitivity to potential substantive consequences.” Paul D. Carrington, Politics and Civil Procedure Rulemaking: Reflections on Experience, 60 DUKE L.J. 597, 615 (2010). 
	-

	107 See Tobias Barrington Wolff, Managerial Judging and Substantive Law, 90 WASH U. L. REV. 1027, 1032 (2013) (“[T]he committee reluctantly embraced greater transparency and public participation in the rulemaking process, a reform accomplished largely as a consequence of the scholarly critiques of Professor Stephen Burbank.”); see also supra note 4 and accompanying text; infra note 259 and accompanying text. 
	-
	-

	108 BURBANK & FARHANG, supra note 1, at 77–82; see also Stephen B. Burbank & Sean Farhang, Litigation Reform: An Institutional Approach, 162 U. PA. L. REV. 1543, 1587–88 (2014). 
	the series to highly unlikely at the end.” Burbank and Farhang also studied committee membership. The share of judges on the committee relative to practitioners has increased substantially over time. Among committee members, the vast majority of judges had been appointed to the bench by Republican presidents. Practitioners on the committee skewed heavily toward corporate, defense-side lawyers, especially in recent years.
	109
	110
	111
	112
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	This Part describes the states’ use of civil rules advisory committees and presents the results of a large empirical study of state advisory committee membership. In brief, state advisory committees are quite common. Their selection processes often mirror the federal advisory committee, but the membership of state committees differs on various dimensions from federal membership today: there are substantially more practitioners, and there is more balance among members of each professional group. On the other
	114
	-
	-
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	A. State Advisory Committee Procedures 
	Researching state courts is decidedly more challenging than researching the federal courts, but I have endeavored to determine the process by which every state court system adopts rule changes. Of the forty-one rule-based states, it appears that at least thirty-five states have advisory committee-like structures. This total does not include Oregon, which as noted above, authorizes a committee to adopt rule changes 
	-
	115

	109 BURBANK & FARHANG, supra note 1, at 95. 
	110 Id at 77–82. I discuss their results in more detail below as I survey the state results. 
	111 
	Id. at 79. 112 
	Id. at 84–85. 113 
	Id. at 81. 114 This inquiry was entirely absent from the otherwise highly detailed studies of state procedure mentioned supra note 44. 
	115 Alabama; Alaska; Arizona; Arkansas; Colorado; Delaware; Florida; Hawaii; Idaho; Indiana; Iowa; Kentucky; Maine; Maryland; Massachusetts; Minnesota; Mississippi; Missouri; Montana; Nebraska; Nevada; New Hampshire; New Jersey; New Mexico; North Dakota; Ohio; Pennsylvania; South Carolina; Tennessee; Texas; Utah; Vermont; Virginia; Wisconsin; and Wyoming. For citations to relevant authorities, see Appendix Table A. 
	-

	Note that, in South Carolina, a state court rule calls for the creation of a Rules Advisory Committee and specifies a selection mechanism. See S.C. APP. CT. R. 
	609. I have collected the most recent membership, but there is some evidence that the committee is no longer active. See infra Appendix Table A. 
	directly. Michigan, Rhode Island, South Dakota, Washington, and West Virginia seemingly do not employ standing rules committees.
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	The next question is who appoints committee members. In the federal system, the Chief Justice has the authority to appoint members of the advisory committee. It has not escaped notice that since 1953, every Chief Justice has been appointed by a Republican president, and the Republican chiefs have exercised their appointment authority in ways that have drawn criticism regarding balance.
	-
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	Turning to the states, committee members are selected by the state high court in at least twenty-three of the thirty-five states with committees: Alabama, Arkansas, Colorado, Idaho, Indiana, Iowa, Maine, Maryland, Massachusetts, Minnesota, Missouri, Montana, Nebraska, Nevada, New Jersey, New Mexico, Pennsylvania, South Carolina, Tennessee, Texas, Utah, Vermont, and Wyoming. Four states expressly authorize selection by the Chief Justice: Alaska, Hawaii, North Dakota, and Virginia. Among the states in these t
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	116 See supra note 35 and accompanying text. 
	117 For citations to relevant authorities, see Appendix Table A. 
	118 See supra notes 103–104 (collecting sources). 
	119 See, e.g., BURBANK & FARHANG, supra note 1, at 83–91 (studying judge members since 1970). The Chief’s potential partisan inclinations have been relevant to other administrative functions too, though not all of them. See, e.g., Andrew D. Bradt & Zachary D. Clopton, MDL v. Trump: The Puzzle of Public Law in Multidistrict Litigation, 112 NW. U. L. REV. 905, 925–26 (2018) (noting that recent Chief Justices have selected Republican-appointed judges for the advisory committees and the Foreign Intelligence Sur
	-
	-
	-

	W. Ruger, The Judicial Appointment Power of the Chief Justice, 7 U. PA. J. CONST. 
	L. 341, 390–95 (2004) (examining empirical evidence regarding the appointments of Chief Justices Burger and Rehnquist). 
	120 For citations to relevant authorities, see Appendix Table A. I do not include Kentucky here because, despite numerous requests, the Clerk of the Supreme Court of Kentucky declined to provide the relevant information. 
	121 For citations to relevant authorities, see Appendix Table A. 
	The remaining states have varied approaches. In Arizona and Florida, a standing committee is appointed by the State Bar Association. Delaware courts rely on two bodies: one appointed by the trial court and one appointed by the high court. Four states have mixed-appointment systems specified by rule or statute, such that appointment authority is shared among some combination of the high court, the lower courts, bar associations or other professional groups, the state public defender, the governor, the attorn
	-
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	Among the states with “standard” advisory committees, at least three formally constrain membership otherwise selected by the state high court: 
	• Minnesota: The Supreme Court must appoint an advisory committee comprised of “eight members of the bar of the state, one judge of the Court of Appeals, and two judges of the district court . . . .”
	127 

	• South Carolina: The members shall be “(1) a circuit court judge who shall serve as the chair of the Committee; (2) a circuit court judge or a master-in-equity; (3) a family court judge; (4) a probate judge; (5) a magistrate or municipal court judge; (6) four regular members of the South Carolina Bar; and, (7) a non-voting reporter.”
	-
	128 

	• Vermont: The members shall be “two Superior and/or District Court Judges, one superior court clerk, the chair of the Vermont Bar Association corresponding standing 
	-

	122 See ARIZ. REV. STAT. § 12-110; see also Main, supra note 21, at 860 (citing STATE BAR OF ARIZ., STANDING COMMITTEE GUIDELINES 1 (2013)). 
	123 
	FL. R. JUD. ADMIN. 2.140. 
	124 Arizona also has a Task Force appointed by its Chief Justice. See SUPREME COURT OF THE STATE OF ARIZ., Order No. 2014-116, IN THE MATTER OF: ESTABLISHMENT OF THE TASK FORCE ON THE ARIZONA RULES OF CIVIL PROCEDURE, ADMIN. ORDER (2014). 
	125 The Delaware Superior Courts established a Civil Rules Advisory Committee appointed by the president judge of the Superior Court. See SUPERIOR COURT OF THE STATE OF DEL., IN RE: POLICY, TIME STANDARDS, AND PROCEDURES RELATING TO CIVIL CASE DISPOSITION, CIVIL ADMINISTRATIVE ORDER (2000), http:// courts.delaware.gov/superior/pdf/civiladmord.pdf [B2FN]. At the same time, under the Delaware Constitution, the Supreme Court has constitutional supervisory authority over the superior court rules. DEL. CONST. ar
	-
	https://perma.cc/BZU7
	-
	-

	126 These states are Mississippi, New Hampshire, Ohio, and Wisconsin. See MISS. CODE ANN. § 9-3-65; N.H. SUP. CT. R. 51; OHIO R. PRAC. & P. COMMISSION §3; WIS. STAT. ANN. § 758.13; see also infra Appendix Table A (quoting these provisions in full). 
	-

	127 MINN. STAT. ANN. § 480.052 (West 2018). 
	128 
	S.C. APP. CT. R. 609. 
	committee (to the extent that one exists), and seven other members to be appointed by the Supreme Court.”
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	Finally, Iowa has a court rule announcing a policy of gender balance that seems to apply here: “It is a policy of the judicial branch that all boards, commissions, and committees to which appointments are made or confirmed by any part of the judicial branch shall reflect, as much as possible, a gender balance.” Iowa’s committee today is comprised of more women than men.
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	B. State Advisory Committee Membership 
	Advisory committee membership may have meaningful consequences for civil procedure. Therefore, in addition to understanding the mechanisms for state committee appointment, I also have endeavored to determine the composition of state committees. 
	-

	I have been able to determine the members of thirty-four of the thirty-five state advisory committees, comprising 682 total observations. Although the most thorough study would collect data over time, this task is both significantly more difficult for state courts than their federal equivalent, and it would involve substantially more observations. For comparison, taking yearly measurements of the federal advisory committee, one would need about fifty years of federal data to equal the number of state observ
	132
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	Having collected the identities of the current members of state advisory committees, I coded each observation across a range of dimensions including profession, race, sex, and partisan affiliation. This research relied first on Westlaw’s “profiler” tools (including its “reports” feature), followed by various publicly available sources. I also contacted by email various practitioner and academic members of state committees. These data are not spotless—some characteristics for some individuals were not availa
	-
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	129 VT. SUPREME COURT, ADVISORY COMMITTEE ON THE RULES OF CIVIL PROCEDURE, 
	Admin. Order 17 (1979) (on file with author). 130 
	IOWA CT. R. 22.34. 131 See infra Appendix Table A. 132 I use membership as of July 1, 2017. As noted above, I lack membership 
	data for Kentucky. See supra note 120. 133 I will say more about these coding decisions as they come up. 
	gaps are not systematic and thus general descriptive observations are still possible.
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	I should note that this study cannot account for the relative weight of each member’s contribution. It may be that on some committees the chair controls the agenda, while on others the law professor serving as “reporter” plays a major role. But this first-cut analysis can help shed light on comparative procedure-making in the federal and state systems.
	-
	-
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	1. Profession 
	Tracking Burbank and Farhang, the first level of analysis is the professional category. In particular, committee members are typically judges, practitioners, academics, or government officials.
	136 

	In the federal system, Burbank and Farhang observed a dramatic increase over time in the proportion of judges relative to the other categories. In particular, prior to Chief Justice Burger’s reconstitution of the federal advisory committee in 1971, judges represented about 18% of the committee. This describes, for example, the committee that took the lead on the important 1966 amendments to Rule 23. The proportion of judges jumped to almost 70% under Burger and has remained at about this level. Practitioner
	137
	138
	139
	140
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	141 

	134 The one exception is race, for which I suspect the gaps are systematic. Below, I explain further how I interpret these results. See infra note 155 and accompanying text. 
	135 See, e.g., Peter G. McCabe, Renewal of the Federal Rulemaking Process, 44 AM. U. L. REV. 1655, 1658–64 (1995); Procedures for the Conduct of Business by the Judicial Conference Committees on Rules of Practice and Procedure, 195 
	F.R.D. 386, 386–87 (2000). 
	136 For Burbank and Farhang, “government official” meant the ex officio federal government representative on the committee. See BURBANK & FARHANG, supra note 1, at 77. For states, I include any government employee, which could include court employees other than judges (such as the clerk of court), high officials (such as the state attorney general or a state legislator), or other government employees (such as lower-level attorneys in the state AG’s office). 
	-

	137 
	See id. at 78–79. 
	138 See id. at 72–77; see also supra subpart I.C (discussing class actions). 
	139 See BURBANK & FARHANG, supra note 1, at 78–79. 
	140 
	See id. 141 See id. at 98; see also infra Part III. 
	In the states, practitioners vastly outnumber judges. My data reveal that state advisory committees are on average 56% practitioners, 27% judges, 13% government, and 4% academics. (New Hampshire also requires lay membership.) Comparing these results to the federal system, the state ratios are closer to Chief Justice Warren’s 1960 appointments than anything we have seen since that time.
	-
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	I also find that state partisanship does not seem to affect the relative proportions of committee-member professions. The data do not vary meaningfully with either the partisan results in the 2016 presidential election or the partisan control of the state high court.
	145
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	2. Gender and Race 
	Gender and race are the next relevant categories. Though Burbank and Farhang’s book analyzed gender and race for judges only, they kindly shared their collection of data on the full membership of the federal advisory committee. Because diversity norms have changed over time, I used Burbank and Farhang’s results only since 2000 (rather than from the entire existence of the federal committee). From these data I determined that women represented only 13% of committee years since 2000 and nonwhite members repre
	147
	148
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	149 

	142 Of the government officials, about 50% are state executive branch officials or attorneys, 40% are court or other administrative staff, and 10% are legislators or legislative staff. 
	143 See infra Appendix Table A. Wisconsin requires the governor to appoint members of the public to the Judicial Council, though they do not necessarily serve on the civil rules committee. See WIS. STAT. ANN. § 758.13; see also Wisconsin Judicial Council, bership on its rulemaking council as well. See supra note 35 (discussing Oregon). 
	-
	https://www.wicourts.gov/courts/committees/judicial 
	council/index.htm [https://perma.cc/2BDD-JVYM]. Oregon requires lay mem
	-


	144 See BURBANK & FARHANG, supra note 1, at 71, 77–79. 
	145 States voting for Hillary Clinton were 52% practitioners, 28% judges, 15% government, and 4% academics. States voting for Donald Trump were 58% practitioners, 26% judges, 12% government, and 5% academics. 
	-

	146 Among states for which I could identify partisan control of the high court, Democratic states were 62% practitioners, 24% judges, 11% government, and 2% academics. Republican states were 54% practitioners, 27% judges, 14% government, and 5% academics. 
	-

	147 See BURBANK & FARHANG, supra note 1, at 86. 
	148 
	Their data-collection method is described in id. at 84–85. To determine race and gender, I used my methods described above. 
	149 Looking at the entire history of the federal committee, Brooke Coleman finds that more than 85% of members have been white men. Brooke D. Coleman, #SoWhiteMale: Federal Civil Rulemaking, 113 NW. U. L. REV. 52, 62 (2018). 
	Turning to the states, although I was unable to identify the sex and race of every committee member, I can report on those members for which information was available. On gender, I was able to identify 205 female members, meaning that state committees are at least 30% female. This is consistent with the proportion of female state judges overall, and it is substantially more representative than the federal advisory committee (only 13% since 2000). The professional categories of the female committee members w
	150
	151
	152
	-
	-
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	-
	154 

	For race and ethnicity, white committee members were not routinely identified as “white.” However, based on publicly available information, I was able to identify fifty-four nonwhite members, meaning that state advisory committees are no less than 8% nonwhite. These results are roughly in line with the federal advisory committee. State committees are less representative than state judiciaries overall, though I would note that my race data are particularly imprecise.Finally, like women, nonwhite members of s
	155
	156
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	150 For example, many media sources identify female lawyers and many employer biographies use gendered pronouns. I treat these as accurate for purposes of this study. Though there may be errors, I do not see any reason that they would be systematic. 
	-

	151 I say at least 30% because I am dividing the 205 women by the total number of members (including some for whom I have not been able to identify gender). 
	152 See Tracey E. George & Albert H. Yoon, Measuring Justice in State Courts: The Demographics of the State Judiciary, 70 VAND. L. REV. 1887, 1908 (2017) (finding that women hold about 30% of state judgeships). 
	153 According to data provided by the Federal Judicial Center, women occupied approximately 26% of federal judgeships in 2017. See Federal Judicial Center, Gender, []. 
	-
	https://www.fjc.gov/history/exhibits/graphs-and-maps/gender 
	https://perma.cc/8ETW-8B7K

	154 Female committee members were 51% practitioners (versus 56% overall), 30% judges (versus 26% overall), 17% government (versus 13% overall), and 3% academics (versus 4% overall). 
	Women were slightly more likely to be selected in states that voted for the Republican presidential candidate in 2016 (32% female) than the Democratic candidate (30% female). 
	155 For example, members occasionally self-identify race in publicly available documents, or they are characterized as belonging to a certain racial or ethnic group in public reports. 
	156 As above, I say at least 8% because I am dividing by the total number of committee members even though I have not identified every member’s race. 
	157 Again, using Burbank and Farhang’s data I find that the federal committee included 7% nonwhite members since 2000. See supra note 148 and accompanying text. 
	-

	158 See George & Yoon, supra note 152, at 1908 (finding about 20% of state judgeships are held by nonwhites). According to data provided by the Federal Judicial Center, nonwhites occupied approximately 20% of federal judgeships in 2017. See Federal Judicial Center, Race and Ethnicity, 
	https://www.fjc.gov/his 

	are distributed proportionately among professional categories.
	159 

	3. Practitioners 
	Further analysis requires subdividing the members by professional category. For various reasons, not least of which are their small numbers, government officials and academics are the least interesting categories, so I will not analyze them further. Instead, this subsection discusses practitioners and the next subsection discusses judges. 
	-
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	To better understand practitioners, Burbank and Farhang classify practitioner members along two dimensions: plaintiff-side versus defense-side, and individual clients versus corporate clients. In their federal data, Burbank and Farhang find rough parity on both measures in 1960, trending dramatically toward defense-side and corporate since that time.This decade, the ratios are around two-to-one on both measures, favoring defense-side and corporate lawyers. Though they are careful about making causal claims,
	-
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	Turning to the states, I identified 381 practitioner members in the sample. Using Westlaw’s litigation history reports, and occasionally other sources, I coded practitioners (when possible) along Burbank and Farhang’s two dimensions.For practitioners who could be coded as primarily plaintiff-side or defense-side, I find 43% plaintiff-side and 57% defense-
	-
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	tory/exhibits/graphs-and-maps/race-and-ethnicity [YAAN]. 
	https://perma.cc/B9HH
	-

	159 The nonwhite state members represent about 8% of all judge members and 10% of practitioner members. Among nonwhite members, 29% are judges and 69% are practitioners. 
	160 For limited analysis on state government members, see supra note 136. 
	161 See BURBANK & FARHANG, supra note 1, at 79–82. Note that individual clients include attorneys representing classes of individuals. In addition to these two categories, I also coded for sex and race. State practitioner members are at least 27% female and at least 10% nonwhite. 
	162 
	See id. 
	163 
	See id. 
	164 
	See id. at 91–103. 165 If practitioner data were unavailable, or if practitioners represented roughly equal numbers of the two categories, I did not code them. 166 Of course, there are shortcomings in these reports, but again, the goal here is not causal inference, so these imperfections are not problematic. 
	side. Using the same sources, I identified 42% of practitioners as having client bases that were primarily individual, and 58% that were primarily corporate. Standardizing for committee membership, these latter results are even closer: 47% individual and 53% corporate. Note also that every state committee had a mix of practitioners representing corporate and individual clients. Anecdotally, a substantial number of practitioner members themselves represented a mix of corporate and individual clients, and a m
	167
	-
	-
	-
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	-
	170 

	Though these data do not account for the pool of potential practitioners—and, of course, this is just a snapshot of state committees—these percentages give us a rough picture of the practitioners who help make state rules of civil procedure. In short, corporate and defense-side lawyers outnumber individual and plaintiff-side lawyers in state committees, but their numbers are close to even—and they are much closer to even than we have observed in the federal advisory committee in recent years.
	-
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	In addition, recall that practitioners are a significant majority on state advisory committees. So not only is there closer parity between individual and corporate lawyers and between plaintiff and defense lawyers on state committees, but individual and plaintiff lawyers make up an even larger proportion of total committee membership in the states as compared with the federal system.
	-
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	167 Standardizing for committee size, I also find that state committees are, on average, 57% defense-side and 43% plaintiff-side. To standardize for committee size, I determined the proportion of plaintiff-side and defense-side attorneys within each committee and then averaged across them. 
	168 To standardize for committee size, I determined the proportion of attorneys with primarily corporate and individual clients within each committee, and then averaged across them. 
	169 All but three had a mix of practitioners with primarily defense-side and plaintiff-side clients. Committees in the three outlier states included multiple attorneys with mixed client bases of their own. 
	170 For example, state-court family-law practitioners (rare in federal court) routinely represent plaintiffs and defendants; small-scale commercial litigators also may represent plaintiffs or defendants and corporate or individual clients. See, e.g., Simard, supra note 16, at 8 (contrasting federal- and state-court litigation). Burbank and Farhang also observed that committee members with mixed client bases were much more common in the early years of the federal advisory committee than today. See BURBANK & 
	-

	171 See supra note 158 and accompanying text. 
	172 See supra section II.B.1. 
	173 If my practitioner data were representative of state committees, then we would expect roughly one-quarter of all state committee members to be plaintiff-side and individual-client lawyers. 
	4. Judges 
	The other significant category of committee members is judges. Burbank and Farhang report on the appointing president, race, and gender of Article III judges serving on the federal advisory committee. Burbank and Farhang report that Republican-appointed judges held 70% of the judge seats from 1970-2014, and were a majority on the committee in forty-one of forty-three years. To put it another way, Republican-appointed judges are 150% more likely to be appointed to the federal advisory committee than Democrat
	-
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	179 

	Turning to the state data, I first report information on the sex and race of judge members. Using the same methods as above, I find that about one-third of judges on state committees are female. I was able to identify 9% of state judges as nonwhite, though again, the data on race are far from complete. These data compare favorably to the federal results.Indeed, female judges are much more likely to serve on state committees than the federal equivalent.
	180
	-
	181 
	182 

	Ideology is somewhat more complicated to report, given the manifold mechanisms by which state judges are appointed. In 
	174 See BURBANK & FARHANG, supra note 1, at 83–91. Their work was aided by the fact that every Article III judge has been appointed in the same manner (and necessarily by a single president of one of two political parties), see U.S. CONST. art. II, § 2, and that the Federal Judicial Center produces a publicly available biography for each judge. Federal Judicial Center, Biographical Directory of Article III Federal Judges, 1789-present,  [https:// perma.cc/CJ6H-RXYA]. 
	https://www.fjc.gov/history/judges

	175 See BURBANK & FARHANG, supra note 1, at 84–91. 
	176 
	See id. 177 See id. During the same period, nonwhite judges comprised 11% of overall judge years. Id. 178 These race data were not published in the text but provided to the author by Burbank and Farhang. See supra note 144. 179 These gender data were not published in the text but provided to the author by Burbank and Farhang. See supra note 144. 180 My finding of 34% is slightly higher than the 30% overall share of state 
	judgeships occupied by women. See George & Yoon, supra note 152, at 1907. 
	181 See supra notes 177-178 and accompanying text. 
	182 Recall that women represented 12% of federal committee years and 18% since 2000. Women represent 22% of judges on the current federal committee. See supra note 179 and accompanying text. 
	the sample, I coded judges for political party based on a combination of two factors. First, I identified the political party of the governor (or legislative majority) that initially appointed the judge to her current seat. Second, I identified the political party associated with any partisan candidacy of the judge herself—often a partisan judicial election to the judge’s current appointment, but not limited to those elections. Of the 181 judges, 52% were coded as Republican, 32% as Democratic, 2% as Indepe
	-
	-
	183
	-
	-

	3%.184 
	Again, the state data seem to be skewed in the same direction as the federal data—here, toward Republican judges as committee members—but the magnitude of the effect is weaker. Recall that Republican judges make up 70% of the federal committee but only about 60% of state committees. Or, while Republican judges were a majority in 95% of federal committee years, Republican judges are a majority on 63% of state committees, tied on 7%, and a minority on 30%. 
	-
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	Moreover, while Democratic and Republican appointees represent roughly equal shares of the federal judiciary, the Republican skew of elected state officials suggests that the pool of state judges may skew Republican as well. As a result, 
	-
	187
	188

	183 So, for example, if a judge previously ran for state senate as a Democrat and later won a nonpartisan election as a judge, she would be coded as a Democrat. Similarly, if a judge is appointed by a partisan governor, but then wins reelection as a nonpartisan candidate, I code the judge to match the appointing governor’s party. 
	-

	184 To standardize for committee size, I determined the proportion of judges from each party within each committee, and then averaged across them. So, for example, the fact that Texas has a large committee (including eleven of twelve judges with Republican affiliations) would not skew these data. 
	185 See supra notes 175–176 and accompanying text. 
	186 See supra notes 175–176 and accompanying text. 
	187 See Federal Judicial Center, supra note 174. 
	188 See, e.g., National Conference of State Legislatures, State Vote 2016, [] (noting that after the 2016 election, “Republicans will control 66 of the 98 partisan state legislative chambers”); Reid Wilson, Republicans Will Completely Control 26 States, THE HILLhill.com/homenews/state-watch/345232-republicans-will-completely-control-aquarter-of-the-states [] (“[T]he GOP now controls all levers of government in 26 states across the country . . . .”). Brian Fitzpatrick took up a different task, studying the i
	http://www.ncsl.org/research/elections-and-campaigns/statevote-2016.aspx 
	https://perma.cc/GDC9-YCDA
	-
	 (Aug. 3, 2017), http://the 
	-
	https://perma.cc/9JNT-YJUB

	state advisory committees are likely more representative of the population of available judges than the federal committee is. 
	5. Modeling Practitioners and Judges 
	The foregoing analysis compared the state committees to their federal counterpart, but we also might wonder whether there are interstate effects that predict the identities of practitioners and judges. 
	-

	I do not find a partisan effect in the selection of practitioners. The results on plaintiff versus defense and individual versus corporate are about the same if we separate states based on the 2016 presidential election, the partisan affiliation of the Chief Justice, or the partisan affiliation of the high court. Using various statistical techniques, none of the differences is statistically significant.
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	There is, however, a partisan effect for judge selection. Looking first at the 2016 presidential results, judge members in red states are 67% Republican while judge members in blue states are only 54% Republican. Looking at control of the state high court, the results are even starker. In states where I 
	193

	virtually every state, judges are to the political left of the general public when measured by the judges’ campaign contributions. Id. at 1745. He also finds that this effect is weakest in states that use partisan elections. Id. at 1748; see also Adam Bonica & Maya Sen, The Politics of Selecting the Bench from the Bar: The Legal Profession and Partisan Incentives to Introduce Ideology into Judicial Selection, 60 J.L. & ECON. 559, 560 (2017) (comparing judges to lawyers). 
	-

	I attempted to use Bonica and Sen’s “campaign finance score” (“cf scores”) data to assess the partisan affiliation of state judge members, see id. at 561, but cf scores were available for only about 30% of judge members in this study. Therefore, I do not find those results trustworthy. For reader interest, the average cf score of judges for whom scores were available was about -.20, with negative referring to liberal. This result is to the left of state judges overall. See id. 
	-

	189 In Democratic states, practitioners are 57% corporate and 57% defense-side; in Republican states, practitioners are 58% corporate and 57% defense-side. 
	190 In states with Democratic Chief Justices, practitioners are 57% corporate and 56% defense-side; in states with Republican Chief Justices, practitioners are 55% corporate and 58% defense-side. 
	191 In Democratic-controlled states, practitioners are 55% corporate and 62% defense-side; in Republican-controlled states, practitioners are 61% corporate and 57% defense-side. 
	192 Using a chi-squared test, the p values are as follows: corporate by president (p = .8473); defense by president (p = .8936); corporate by chief justice (p = .5335); defense by chief justice (p = .7913); corporate by high court (p = .2512); defense by high court (p = .4271). Similarly, using a two-sample t test, there is not a significant difference in the share of defense-side or corporate attorneys based on any of the measures of state partisanship. There, the p values are as follows: corporate by pres
	-

	193 See supra note 183 (describing the method). 
	can identify partisan control of the high court, Democratic committee judges outnumber Republicans about 60–40 in Democratic-controlled states, while Republicans outnumber Democrats 70–30 in Republican-controlled states.
	194 

	More formally, I ran a regression with the outcome variable being the share of Republican judges on the committee, and predictor variables for the partisan outcome of the 2016 presidential election and partisanship of the high court and chief justice. There was a significant relationship (p = .033) only between partisan high court and Republican share.
	-
	195 

	These results track the federal data. Republican judges dominate the federal committee, and it has been Republican Chief Justices who have selected federal committee members. In the states, Republican high courts (and Republican chiefs) are more inclined to pick Republican judges, and the same is true for Democrats. Though, again, the magnitudes of the effects—and their comparison to the overall populations— are less substantial for state committees.
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	196
	197 

	In short, therefore, state committees exhibit some partisan tilt in the selection of judges but no partisan effects in the selection of practitioner members. And, again, practitioners comprise a more substantial share of state committee membership overall.
	198
	-
	199 

	194 Similarly, states with Democratic chiefs are 53% Republican while states with Republican chiefs are 64% Republican. See supra note 183 (describing method). 
	195 A comparison of means (two-sample t test) also reveals a statistically significant difference between states with high courts controlled by Democrats and Republicans (p = .0136). 
	-

	196 See supra notes 118–19 and accompanying text. 
	197 See supra note 188 and accompanying text. 
	198 It is more challenging to evaluate the consequences of these results, both due to the complexity of the legal system and the infrequency of outputs. I ran logistic regressions where the outcomes were the state rules on pleading, the 2003 class-action amendments, the fee-shifting provisions in offer of judgment rules, and the “proportionality” standard for discovery. See supra subparts I.B–D. Explanatory variables were the proportion of Republican versus Democratic judges, proportion of corporate versus 
	-
	-

	199 See supra section II.B.1. 
	6. Data Summary 
	Like the federal system, most states use advisory committees, and most advisory committees are appointed by state high courts or chief justices. But when it comes to advisory committee membership, state committee members today differ substantially from their federal counterparts. 
	-
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	Consider a comparison between the state committees in 2017 and the federal committee since 2000: 
	FEDERAL VERSUS STATE COMMITTEES 45% 
	40% 
	40% 
	40% 
	40% 
	Federal Committee (since 2000) 

	35% 

	31% 30% 
	State Committees (2017) 
	26% 25% 
	20% 17% 
	17% 17%17% 15% 
	15% 
	11% 10% 
	9% 
	5% 
	0% Practitioner Practitioner Judge Judge Other (Corp./Def.) (Ind./Plaint.) (Republican) (Democrat) (Acad./Gov't) 
	Figure
	Or, we could consider just 2017. The 2017 federal committee was comprised of eight judges, four practitioners, an academic, and a government official. Were we to create a composite 2017 state committee, the most striking difference is that we would need to double the number of practitioners and halve the number of judges. More granularly, on the federal committee, 25% of practitioners represent primarily individual clients; on our state committee, that share should be approaching 50% of practitioners. Aroun
	-
	-
	200
	-

	200 See United States Courts, Committee Membership Selection, . uscourts.gov/rules-policies/about-rulemaking-process/committee-membershipselection []. 
	http://www
	-
	https://perma.cc/W4VB-ZX6P

	C. State Rulemaking Accessibility 
	Before leaving the study of state advisory committees, I should also address the issue of accessibility. As mentioned above, criticism of the federal advisory committee reached a boiling point in the 1980s. Congress responded by amending the Rules Enabling Act to require more process, including requiring that the federal advisory committees hold open meetings after sufficient notice and requiring that all proposed rules are subject to notice and comment, though not “Notice and Comment.”
	201
	-
	-
	202
	203 

	My review of state rulemaking reveals that there is substantial variation among the states. For every state with an advisory committee, I inquired whether committee meetings were open to the public. For all 41 rules states, I inquired whether proposed rule changes were published before they were adopted. (Whether code states should be considered accessible is a question for another time.) 
	-
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	Among the thirty-five states with advisory committees, fourteen states have public meetings with centralized notice procedures. At least twenty-one states either do not typically open their meetings to the public or do not routinely give notice to the public of upcoming meetings. On proposed rules, most rules states publish their proposed rules before adoption, but at least four states do not. I describe these results in detail in Appendix B. For interested parties, Appendix B also includes information on w
	204
	-
	205
	206
	-
	207 

	201 See, e.g., BURBANK & FARHANG, supra note 1, at 103–12. 
	202 See Judicial Improvements and Access to Justice Act, Pub. L. No. 100-702 §§ 401 & 403 (1988) (codified as amended at 28 U.S.C. §§ 2071(b), 2073(c)(2), (d) (2018)); see also BURBANK & FARHANG, supra note 1, at 103–12. 
	203 Cf. 5 U.S.C. § 553 (2018) (requirements for notice-and-comment rulemaking under the Administrative Procedures Act). The APA does not apply to the Federal Rules, though some think it should. See Lumen N. Mulligan & Glen Staszewski, The Supreme Court’s Regulation of Civil Procedure: Lessons from Administrative Law, 59 UCLA L. REV. 1188, 1188 (2012). 
	-
	-

	204 See infra Appendix Table B. Oregon also has public meetings for its rulemaking Council. See supra note 35 and accompany text (discussing Oregon). For the reader’s benefit, I have included information on Oregon’s meetings in Appendix Table B. 
	205 See infra Appendix Table B. Twelve states do not have open meetings; seven states have open meetings but no centralized location for notices; and one state does not advertise meetings and does not have a policy on whether a member of the public would be permitted to attend. Additional variation is documented in Appendix Table B. 
	-
	-

	206 See infra Appendix Table B. 
	207 See infra Appendix Table B. 
	STATE RULEMAKING ACCESSIBILITY Code States Meetings open & Rules published No committee & Rules published Meetings not open & Rules published Meetings not open & Rules not published 
	Finally, my anecdotal experiences with this project revealed additional hurdles to accessibility. Accessing the relevant information was a substantial challenge. To the best of my knowledge, the membership of the advisory committees in eleven states was not available online, and multiple online lists were out of date until I alerted relevant record keepers. Even the court orders and other formal legal documents authorizing various stages of rulemaking were not easily accessible in many states (at least for 
	-
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	III DISCUSSION 
	The foregoing analysis reveals important differences between federal and state procedure, and between federal and state procedure-making. These differences are meaningful in their own right, and they point to potential reforms for procedure-making at all levels. 
	-
	-

	208 See infra Appendix Table A. 209 See infra Appendix Table A. 
	First, as demonstrated in Part I, state procedure differs in content from federal procedure. For those critics of federal procedural retrenchment, the states represent a meaningful alternative. A litigant filing a federal civil-rights claim, for example, might prefer a state with notice pleading to a federal court applying Twombly and Iqbal. The content of civil procedure also differs among the states. Whatever forces explain these interstate differences, it appears that state procedure-making has tapped in
	210
	211
	212
	-
	213
	-
	214
	215 

	Turning to procedure-making, the most striking difference is the substantially greater role for practitioners on state advisory committees. Critics of the federal process have worried that a committee stacked with judges will over-privilege judicial interests and will be too easily controlled by the Chief Justice, who might manipulate that control for ideological ends.
	-
	216
	217 

	210 See supra sections I.B–D; see also Clopton, supra note 13, at 424–42 (collecting examples). 
	211 Clopton, supra note 13, at 424–45. Of course, reasonable people can disagree about the propriety of various packages of procedural rules. That is why I address this claim to audiences critical of federal procedure. 
	-

	212 See id. at 426 (collecting sources on state courts applying state notice pleading to Section 1983 claims after Twombly). 
	213 
	See id. at 424–42. 
	214 See, e.g., Heather K. Gerken, Foreword: Federalism All the Way Down, 124 HARV. L. REV. 4, 74 (2010) (virtues of federalism); Larry Kramer, Understanding Federalism, 47 VAND. L. REV. 1485, 1492–93 (1994) (same); Michael W. McConnell, Federalism: Evaluating the Founders’ Design, 54 U. CHI. L. REV. 1484, 1491 (1987) (same). I do not mean to suggest that states are consciously experimenting in a scientific way, only that they are producing diverse policy mixes that may permit learning. For a similar inquiry
	-

	215 See, e.g., Brian Galle & Joseph Leahy, Laboratories of Democracy? Policy Innovation in Decentralized Governments, 58 EMORY L.J. 1333, 1338 (2009) (discussing political-science literature on policy diffusion and noting that states experiment less than is optimal); Susan Rose-Ackerman, Risk Taking and Reelection: Does Federalism Promote Innovation?, 9 J. LEGAL STUD. 593, 594 (1980) (discussing theoretical problems with relying on federalism for experimentation). 
	-
	-

	216 See supra Part II. 
	217 See BURBANK & FARHANG, supra note 1, at 78–79; Janet Cooper Alexander, Judges’ Self-Interest and Procedural Rules: Comment on Macey, 23 J. LEGAL STUD. 647, 648–49 (1994); Mark W. Bennett, Essay: The Grand Poobah and Gorillas in Our Midst: Enhancing Civil Justice in the Federal Courts—Swapping Discovery Procedures in the Federal Rules of Civil and Criminal Procedure and Other Reforms Like Trial by Agreement, 15 NEV. L.J. 1293, 1312–13 (2015); Coleman, supra note 7, at 1017–19; Brooke D. Coleman, Recoveri
	-

	Both of these concerns may be allayed by the presence of practitioners on committees. 
	-

	First, practitioners are a natural check on judicial rulemakers’ institutional interest in aggrandizing judge authority to the detriment of parties’ interests or other values.Famously articulated by Professor Judith Resnik, a major concern with “managerial judges” is that their case-management authority will erode due-process protections built into ordinary adjudication. Although lawyers in theory can protect their clients’ interests, lawyers in active litigation are hampered in their ability to resist judi
	-
	218 
	219
	-
	220
	-
	-
	221
	222

	Second, critics of federal rulemaking have worried about excessive control by the Chief Justice. Burbank and Farhang, for example, explained that Chief Justice Burger might have been inclined to appoint judges to the federal advisory committee as a “control strategy” with ideological goals. Practitioner members may be better insulated from the sway of their state’s high court. There are also reasons to suspect that practitioners will be more ideologically independent than judge 
	-
	223
	-
	224

	Stephen C. Yeazell, Judging Rules, Ruling Judges, 61 LAW & CONTEMP. PROBS. 229, 231 (1998). 
	218 See BURBANK & FARHANG, supra note 1, at 79. 
	219 Judith Resnik, Managerial Judges, 96 HARV. L. REV. 374 (1982). 
	220 
	See id. at 424–30. 221 Resnik refers to this as a problem with “repeat adjudicators.” Id. at 429. 222 See id. at 432–33. Similarly, Professor Nora Freeman Engstrom calls for 
	rulemaking responses to the trend of “judges . . . increasingly, and, to my mind, inexplicably, using strict time limits to shorten the trial time of the small smattering of litigants who defy all odds to get their day in court.” See generally Nora Freeman Engstrom, The Trouble with Trial Time Limits, 106 GEO. L. J. 933, 936 (2018). 
	-

	223 See BURBANK & FARHANG, supra note 1, at 104 (“The 1980s Advisory Committee was a group chiefly distinguishable from their predecessors in the 1970s by reason of the greater representation of judges appointed by Republican presidents, whose presumed ideological preferences made them more likely to favor retrenchment and thus to take their lead from a Chief Justice who was not shy about telling them what he wanted.”). 
	-
	-

	224 This is Burbank and Farhang’s claim at the federal level, for example. See id. at 243. 
	members. It must be true, for example, that practitioners weigh client interest (and their own pecuniary interests) against ideology more heavily than judges do. And because state committee members have diverse client bases, these client interests will not be monolithic either. State practitioners are also more independent of the Chief Justice of the United States, meaning that states should be willing to reject Federal Rule amendments such as “proportionality” and federal procedural decisions such as Twomb
	225
	226
	-
	227
	-
	228
	-
	229
	230 

	A final issue relates to competence. This Article’s comparison of federal and state rulemakers recalls Professor Burt Neuborne’s 1977 article The Myth of Parity. Neuborne’s most famous claim was that federal courts were superior to state courts in technical competence: “Stated bluntly, in my experience, federal trial courts tend to be better equipped to 
	-
	231

	225 See supra note 217 and accompanying text; see also Fitzpatrick, supra note 102, at 1731 (discussing the ideologies of lawyers and judges). As noted above, I find partisan effects among judicial committee members in the states. See supra section II.B.5. 
	226 Indeed, the notion that attorney rulemakers have some pecuniary motive is the premise of the critique about practitioner homogeneity on the federal advisory committee. See supra notes 89 & 217 (collecting sources). 
	227 See supra subpart II.B. I expand on the theme of diversity below. 
	228 Professors Subrin and Main advocate for exactly this position. See Subrin & Main, supra note 16, at 503. 
	229 See Clopton, supra note 13, at 425–27. Again, it is a normative question whether these differences are for better or for worse, but this paper suggests reasons that the differences might be meaningful. 
	230 See supra subparts I.B–D. 
	231 90 HARV. L. REV. 1105 (1977). For more on the “parity debate,” see generally, for example, Erwin Chemerinsky, Parity Reconsidered: Defining A Role for the Federal Judiciary, 36 U.C.L.A. L. REV. 233, 233 (1988); Martin H. Redish, Judicial Parity, Litigant Choice, and Democratic Theory: A Comment on Federal Jurisdiction and Constitutional Rights, 36 U.C.L.A. L. REV. 329, 329 (1988). See also Michael Heise, Preliminary Thoughts on the Virtues of Passive Dialogue, 34 AKRON L. REV. 73, 88 (2000); Susan N. He
	-
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	analyze complex, often conflicting lines of authority and more likely to produce competently written, persuasive opinions than are state trial courts.”
	232 

	As applied to procedure-making, the question is not a general federal–state comparison, but instead whether the handful of judges and practitioners selected to serve on state advisory committees are more or less competent than their federal counterparts. I have not seen any evidence casting doubt on the individual competence of federal or state committee members. 
	-
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	However, the composition of state procedure-making institutions may have consequences for group competence. The federal advisory committee has been criticized as insufficiently diverse. Some have gone as far as to suggest that this lack of diversity has consequences for its output.
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	234 

	This Article demonstrates that state rulemakers are more diverse on a range of dimensions, and it is possible that this diversity can contribute to decision-making competence. In addition to the well-known benefits of group decision-making generally, there are reasons to value diverse group decision-making in particular. For one thing, the fact that state committee members come from different professional groups (and sometimes from different demographic groups) might improve their ability to resolve complic
	235
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	236
	-
	237
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	232 Neuborne, supra note 231, at 1120. Neuborne attributes these effects not only to judge competence but also to clerk competence and caseload burdens. Id. at 1121–24. Caseloads and clerks are seemingly less important for rulemaking. For example, even if judge rulemakers have “rules clerks” or involve them in their rulemaking activities, this involvement seems less significant than the overall role of clerks in typical adjudication. 
	233 See supra note 217 (collecting sources). 
	234 
	Id. 
	235 For example, there is the “wisdom of crowds” claim that additional decision-makers improve the overall efficacy of statistical estimates by flattening out random errors. See JAMES SUROWIECKI, THE WISDOM OF CROWDS: WHY THE MANY ARE SMARTER THAN THE FEW AND HOW COLLECTIVE WISDOM SHAPES BUSINESS, ECONOMIES, SOCIETIES AND NATIONS 3–22 (2004). 
	-

	236 One could think about this in the negative (avoiding systematic bias by adding participants with different biases) or in the affirmative (improving outcomes by aggregating perspectives). 
	-

	237 See SCOTT E. PAGE, DIVERSITY AND COMPLEXITY 9 (2010) [hereinafter PAGE, DIVERSITY AND COMPLEXITY]; SCOTT E. PAGE, THE DIFFERENCE: HOW THE POWER OF DIVERSITY CREATES BETTER GROUPS, FIRMS, SCHOOLS, AND SOCIETIES 9 (2007) [hereinafter PAGE, THE DIFFERENCE]; Lu Hong & Scott E. Page, Problem Solving by Heterogeneous Agents, 97 J. ECON. THEORY 123, 143, 146 (2001); see also Elizabeth 
	-
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	ity of decision-making even when that new decision-maker is of lower individual competence. So even if Neuborne were correct that federal courts are more “competent” than state courts, the result still might be that state rulemakers are more competent as a group. 
	238
	-
	239

	State committee diversity also might improve information. A major challenge for rulemaking is the acquisition of accurate information. Indeed, the federal advisory committee has been criticized for its lack of reliable, empirical support for some of its decisions. I have no evidence that state rulemakers are more likely to acquire the “big data” that some critics are seeking. But at a minimum, the anecdotal experiences of diverse practitioners should be more representative than the anecdotal experiences of 
	240
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	241
	242

	Chamblee Burch, Judging Multidistrict Litigation, 90 N.Y.U. L. REV. 71, 71 (2015) (applying similar logic to multidistrict litigation). 
	Page has taxonomized cognitive diversity along four dimensions: (i) “Diverse Perspectives: ways of representing situations and problems”; (ii) “Diverse Interpretation: ways of categorizing or partitioning perspective”; (iii) Diverse Heuristics: ways of generating solutions to problems”; (iv) “Diverse Predictive Models: ways of inferring cause and effect.” PAGE, THE DIFFERENCE at 7. Although most federal and state committee members are lawyers and judges—and thus may be less “diverse” on these dimensions tha
	-
	-

	238 See, e.g., Ilan Yaniv, The Benefit of Additional Opinions, 13 CURRENT DIRECTIONS IN PSYCHOL. SCI. 75, 75 (2004) (collecting sources). 
	-

	239 See Neuborne, supra note 231, at 1120–24. 
	240 See, e.g., Stephen B. Burbank, Ignorance and Procedural Law Reform: A Call for a Moratorium, 59 BROOK. L. REV. 841, 845–46 (1993) (“What the Committee’s ‘study’ involved, other than thought experiments by judges and law professors and consideration of some anecdotal experiences . . . are not clear.” (footnotes omitted)); Linda S. Mullenix, Hope Over Experience: Mandatory Informal Discovery and the Politics of Rulemaking, 69 N.C. L. REV. 795, 816–21 (1991) (raising process-related concerns about the leve
	-
	-

	241 See, e.g., JON ELSTER, SECURITIES AGAINST MISRULE: JURIES, ASSEMBLIES, ELECTIONS 279 (2013) (noting that diverse agents may contribute specialized knowledge); PAGE, DIVERSITY AND COMPLEXITY, supra note 237, at 3 (discussing the value of “collective knowledge” in diverse groups). Professor Struve has specifically highlighted the value of practitioner members (versus judges) for information acquisition. See Struve, supra note 24, at 1137–38. And, again, state committees have a dramatically larger share of
	-
	-

	242 See supra Part I; see also, e.g., Dodson, supra note 30, at 723 (describing states consciously adopting or rejecting federal rule amendments); Subrin & Main, supra note 16, at 506 (same). 
	available to federal rulemakers plus any new federal experience since the rule changes. When Massachusetts rejected “proportionality” in 2016, its advisory committee suggested that the state “wait and see.”
	243
	-
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	Including potentially conflicting interests on state committees also could positively contribute to their outputs. State committees are less monolithic than the federal advisory committee with respect to plaintiff- and defense-side lawyers, individual and corporate lawyers, and Republican and Democratic judges. The products of their deliberations should be those ideas that can achieve cross-cutting support—and it would not take a major leap to suggest that such ideas might be more durable and perhaps better
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	243 State rulemakers thus are often offering a “second opinion.” See Adrian Vermeule, Second Opinions and Institutional Design, 97 VA. L. REV. 1435, 1436–42 (2011). 
	244 MASS. R. CIV. P. 26, Reporter’s Notes—2016. 
	245 See supra Part II. 
	246 The claim here is based on the unexceptional notion that parties make agreements consistent with their interests. It is possible that diverse preferences could produce irrationality, such as vote cycling. But I have not seen evidence that state rules are constantly in flux. On the other hand, it is possible that diverse preferences lead to inaction. Professor Bone, for example, is not optimistic about “logrolling” in procedure-making because he believes it will lead to paralysis. See Bone, Process of Ma
	-
	-
	-

	247 See, e.g., PAGE, DIVERSITY AND COMPLEXITY, supra note 237, at 196–248 (listing ten mechanisms by which diversity contributes to robustness of complex systems). 
	248 Cass R. Sunstein, Incompletely Theorized Agreements, 108 HARV. L. REV. 1733, 1735–36 (1995) (“Participants in legal controversies try to produce incompletely theorized agreements on particular outcomes. They agree on the result and on relatively narrow or low-level explanations for it. They need not agree on fundamental principle. They do not offer larger or more abstract explanations than are necessary to decide the case. When they disagree on an abstraction, they move to a level of greater particulari
	-

	dissenters can improve decision-making by resisting “groupthink.”
	249 

	Of course, committee membership is but one way to access diverse viewpoints. Formally, the amendments to the federal Rules Enabling Act and other changes by the judiciary itself resulted in federal rulemaking becoming more accessible. As documented above, many states fall short on this measure. The public would have difficulty accessing the meetings of more than half of state advisory committees, and in some states proposed rules are never published for public consideration.
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	The federal committee also is likely more accessible in practice. In response to the proposed 2015 amendments, for example, the federal advisory committee received more than 2,300 comments and heard from more than 120 testifying witnesses. Even in states with formal accessibility, I doubt that state committees receive anything close to this breadth of public participation. Anecdotally, when I queried state rulemakers about public access, committee members from multiple states remarked that their meetings we
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	255

	It is not obvious to me whether procedure-making is better served by public access or by committee-member diversity. But, importantly, public access and diversity should not be seen as mutually exclusive. One could easily imagine an accessible and diverse procedure-making process. And the foregoing discussion suggests that such a process would have a lot going for it. 
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	256
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	249 See CASS R. SUNSTEIN, WHY SOCIETIES NEED DISSENT 1–13 (2003). 
	250 I am using “accessibility” rather than “transparency” in order to emphasize the public’s ability to contribute to the rulemaking process, rather than whether committee members have opportunities for private deliberations or decisions. 
	251 See supra note 4 and accompanying text. 252 See supra subpart II.C; Appendix Table B. 253 See supra subpart II.C; Appendix Table B. 254 See Proposed Amendments to the Federal Rules of Civil Procedure, Docket 
	ID: USC-RULES-CV-2013-0002, = USC-RULES-CV-2013-0002 [] (last visited Sept. 11, 2018); Transcripts and Testimony, United States Courts, courts.gov/rules-policies/records-and-archives-rules-committees/transcripts This was an unusually high level of public attention, but in general the federal process seems to receive more public attention than the states, and the 2015 experience may be a sign of things to come in federal rulemaking. 
	https://www.regulations.gov/#!docketDetail;D
	https://perma.cc/Q8M2-JJHR
	http://www.us 
	-
	and-testimony [https://perma.cc/SD8Q-WK55].

	255 See supra subpart II.C; Appendix Table B (documenting accessibility). 
	256 Some states are both diverse and accessible, though I cannot speak systematically to whether the public takes advantage of its access in these states. Such questions are left for further study. 
	-

	With that in mind, I end this Article with a call for accessible diversity in federal and state rulemaking. For federal rulemaking, this Article demonstrated that more diversity among rulemakers is not only possible but in fact exists right now in the states. This Article highlighted some formal mechanisms to increase diversity, such as divided appointment authority, specifically allocated seats, and requirements on gender balance. It also suggested that informal norms matter too. More directly, this Articl
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	For state rulemaking, one major barrier is the lack of publicly available information about state rulemaking. I have endeavored personally to make much of that information more accessible. For example, simply documenting the formal state rulemaking process in each state required me to access numerous legal documents that were not heretofore accessible re
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	257 See supra subpart II.B. 
	258 Burbank and Farhang offer their own prescriptions for federal rulemaking as well. See BURBANK & FARHANG, supra note 1, at 242–47. 
	259 See supra subpart II.A. As suggested above, Congress considered an amendment to the Rules Enabling Act requiring that the federal committees include “a balanced cross section of bench and bar.” See, e.g., H.R. 3550, 99th Cong. (1st Sess. 1985) (proposing this language); H.R. 4807, 100th Cong. (2d Sess. 1988) (continuing to include this language through House adoption and calendaring in Senate). On October 14, 1988, by unanimous consent, Senator Byrd amended H.R. 4807 by substituting the full text of S. 
	-
	-
	-

	260 Most states do not have formal requirements, yet still have more balanced committees. See supra Part II. 
	261 See supra subpart II.B. This would be a cousin of Professor Nash’s “judicial laterals.” Jonathan Remy Nash, Judicial Laterals, 70 VAND. L. REV. 1911, 1911–14 (2017). Though in recent years state high-court judges have served on the federal advisory committee, that says nothing about state-court practitioners (or state lower-court judges). 
	-

	motely. I have cataloged those documents in this Article’s Appendix.
	262 

	In addition, by drawing attention to the importance of state rulemaking, I hope that this work will increase public interest in state procedure. Indeed, it was public interest that led to increased accessibility in the federal process in the 1980s.Perhaps this project also can inspire the state rulemakers themselves to take further steps toward accessibility. Anecdotally, since beginning this project, dozens of practitioners have reached out to me to express their interest in knowing more about state rulema
	263 
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	IV APPENDICES 
	As described in the text, this Article includes extensive appendices, available online, related to the making of state rules of civil procedure and related to the content on state rules on particular topics. To view the appendices online, please visit the Cornell Law Review online. Online appendices are as follows: 
	262 See infra Appendix Tables A & B. These include, for example, some of the orders establishing and governing advisory committees. Id. 263 See supra notes 4 & 259 and accompanying text. 
	MAKING STATE CIVIL PROCEDUREAPPENDIX TABLE A: STATE RULEMAKING PROCEDURES
	264 

	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Alabama 
	Alabama 
	Under the Alabama Constitution and statutes, the Supreme Court has the power to promulgate rules of civil procedure. See ALA. CONST. art. VI, § 150; see also ALA. CODE § 12-2-7(4) (1975). The Alabama Supreme Court appoints the Alabama Supreme Court Standing Committee on the Alabama Rules of Civil Procedure. Order Adopting the Alabama Rules of Civil Procedure, para. 4-5 (Ala. Jan. 3, 1973) (on file with author); see also, e.g., Order, March 26, 2012 (Ala.), http://judicial.alabama.gov/docs/rules/rcvp_5_1.pdf
	ALA. CONST. art. VI, § 150; ALA. CODE § 12-2-7(4) (1975); Order Adopting the Alabama Rules of Civil Procedure (Ala. Jan. 3, 1973) 
	Supreme Court 


	264 As described in the main text, this table attempts to catalog the states’ procedures for making rules of civil procedure. This tabledescribes the mechanism in the forty-one states with rules-based modes of procedure. The nine code states—California, Connecticut, Georgia,Illinois, Kansas, Louisiana, New York, North Carolina, and Oklahoma—are excluded from this table. 
	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Alaska 
	Alaska 
	Under the Alaska Constitution, the Supreme Court has the power to make rules of civil procedure. ALASKA CONST. art. IV, § 15. The legislature can “change” these rules, but only by two-thirds vote of each house. Id. See Leege v. Martin, 379 P.2d 447 (Ala. 1963). Alaska court rules require the chief justice to establish rules committees and authorize the chief justice to make appointments to committees, drawn from “members of the judiciary, Alaska Bar Association, and other qualified persons.”  ALASKA R. CT.,
	ALASKA CONST. art. IV, § 15; Alaska R. Ct., Admin. R. 44 
	Chief Justice 

	Arizona 
	Arizona 
	Under the Arizona Constitution and statutes, the Supreme Court has the power to promulgate rules of civil procedure. ARIZ. CONST. art. 6, § 5; ARIZ. REV. STAT. § 12-109 (2018). Arizona law requires that the Arizona bar, or a bar committee, advise the court on rules. ARIZ. REV. STAT. § 12-110 (2018). See also Thomas Main, Civil Rulemaking in Nevada: Contemplating a New Advisory Committee, 14 NEV. L.J. 852 (2014). Members are appointed by the President of the State Bar, with approval of the Board of Governors
	ARIZ. CONST. art. 6, § 5; ARIZ REV. STAT. § 12-109 et seq. 
	Committee: President of the State Bar, with approval of the Board of Governors Task Force: Chief Justice 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Arkansas 
	Arkansas 
	Under the Arkansas Constitution, the Supreme Court has the power to promulgate rules of civil procedure. ARK. CONST. amend. 80, § 3. Prior statutory authorization has been repealed. See ARK CODE ANN. § 16-11302, repealed by Acts of 2003, Act 1185, § 69 (2003). There is a current proposal for a constitutional amendment to allow the legislature, by three-fifths vote, to amend or repeal rules of procedure. See Ark. Joint Sen. Res. 8 (2017). See In the Matter of Appointments to the Committee on Rules of Pleadin
	-
	-

	ARK. CONST. amend. 80, § 3 
	Supreme Court 

	Colorado 
	Colorado 
	Under the Colorado Constitution and statutes, the Supreme Court has the power to promulgate rules of civil procedure. COLO. CONST. art. 6, § 21; COLO. REV. STAT. § 13-2-108 (2018). The Colorado Supreme Court appoints a standing Civil Rules Committee with jurisdiction over the rules of civil procedure. See COLORADO JUDICIAL BRANCH, CIVIL RULES COMMITTEE, https://www.courts.state.co.us/Courts/Supreme_Court/ Committees/Committee.cfm?Committee_ID=5 [https://perma.cc/ ZEM6-XALR]. 
	COLO. CONST. art. 6, § 21; COLO. REV. STAT. § 13-2108 (2018) 
	-

	Supreme Court 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Delaware 
	Delaware 
	Under Delaware statute, pursuant to the Delaware Constitution, the judges of the Superior Court have the power to make rules of civil procedure. DEL. CODE ANN. tit. 10, § 561 (2018); DEL. CONST. art. 4, § 13. These rules supersede conflicting statutes. DEL. CODE ANN. tit. 10, § 561. The Supreme Court has constitutional supervisory authority over the superior court rules. DEL. CONST. art. 4, § 13. Pursuant to that authority, the Supreme Court Rules call for the creation of a permanent Advisory Committee on S
	DEL. CODE ANN. tit 10, § 561 (2018); DEL. CONST. art. 4, § 13; DEL. S. CT. R. 93 
	Superior Court Civil Rules Advisory Committee: Presiding Judge of the Superior Court Supreme Court Advisory Committee:Supreme Court 

	Florida 
	Florida 
	Under the Florida Constitution, the Supreme Court has the power to make rules of civil procedure. FLA. CONST. art. 5, § 2. The legislature can “repeal” these rules, but only by two-thirds vote of each house. Id. Per court rule, the Florida Bar Association appoints a Civil Procedure Rules Committee comprised on attorneys and judges.  FLA. R. JUD. ADMIN. 2.140. 
	FLA. CONST. art. 5, § 2; FLA. R. JUD. ADMIN. 2.140 
	Bar 

	Hawaii 
	Hawaii 
	Under the Hawaii Constitution, the Supreme Court has the power to make rules of civil procedure. HAW. CONST. art. VI, § 7. The Chief Justice appoints the Permanent Committee on Rules of Civil Procedure and Circuit Court Civil Rules. See In the Matter of the Appointment of the Members of the Permanent Committee on Rules of Civil Procedure and Circuit Court Civil Rules (Haw. Apr. 23, 1986) (on file with author). 
	HAW. CONST. art. VI, § 7; HAW. REV. STAT. § 601-4 (2018); HAW. SUP. CT. R. 4. 
	Chief Justice 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Idaho 
	Idaho 
	Under Idaho statute, the Supreme Court has the power to make rules of civil procedure. IDAHO CODE (2018) § 1-212. The Idaho Supreme Court appoints a Civil Rules Advisory Committee. See IDAHO SUPREME COURT, JUDICIAL COMMITTEES, https://isc.idaho.gov/main/judicialcommittees [https://perma.cc/8YMW-3VL8]. See also, e.g., In re Members of the Civil Rules Advisory Committee, Order (Idaho Mar. 17, 2009) (on file with author). 
	-

	IDAHO CODE § 1-212 (2018) 
	Supreme Court 

	Indiana 
	Indiana 
	Under Indiana statute, the Supreme Court has the power to make rules of civil procedure.  IND. CODE § 34-8-1-3 (2018). Under an Indiana Rule, the Supreme Court appoints the Supreme Court Committee on Rules of Practice and Procedure.  IND. TR. P. R. 80. 
	IND. CODE § 34-8-1-3 (2018); IND. TR. P. R. 80 
	Supreme Court 

	Iowa 
	Iowa 
	Under Iowa statute, the Supreme Court has the power to make rules of civil procedure.  IOWA CODE §§ 602.4201–02 (2018).  The court must submit proposed rules “to the legislative council and shall at the same time report the rule or form to the chairpersons and ranking members of the senate and house committees on judiciary.” IOWA CODE § 602.4202 (2018).  The proposed rule or amendment takes effect 60 days after submission to the legislative council, unless the council delays the rule. Id.  The council can d
	-

	IOWA CODE §§ 602.4201 et seq. 
	Supreme Court 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Kentucky 
	Kentucky 
	Under the Kentucky Constitution, the Supreme Court has the power to make rules of civil procedure. KY. CONST. § 116.  Kentucky has a Civil Rules Committee.  The Clerk of the Supreme Court declined to provide the names of committee members. See Email from Susan Clary to author (April 9, 2018) (on file with author). 
	KY. CONST. § 116 
	n/a 

	Maine 
	Maine 
	Under Maine statute, the Supreme Court has the power to make rules of civil procedure. ME. STAT. tit. 4, § 8 (2018). The procedures for the Advisory Committee on Civil Rules are provided by court rule. Me. R. Rulemaking P. Op. 1 et seq. The Supreme Court appoints members of the Advisory Committee. See 2 ME. PRAC., ME. C. PRAC. § 1:1 (3d ed.) (citing Orders of February 8, 1967, Me. Reptr., 225–237 A.2d XXIV, XXV); see also Appointments to the Advisory Committee on Rules of Civil Procedure, No. SJC-12 (Me. No
	ME. STAT. tit. 4,  § 8 (2018); Me. R. Rulemaking P. Op. 1 et seq. 
	Supreme Court 

	Maryland 
	Maryland 
	Under the Maryland Constitution, the Court of Appeals has the power to make rules of civil procedure. MD. CONST. art. 4, § 18. See also MD. CODE ANN., CTS. & JUD. PROC. § 1-201 (2018). Maryland has a Standing Committee on Rules of Practice and Procedure, authorized by statute. MD. CODE ANN., CTS. & JUD. PROC. § 13-301 (2018).  Members are appointed by the Court of Appeals. Id. 
	MD. CONST. art. 4, § 18; MD. CODE ANN., CTS. & JUD PROC. §§ 1-201 & 13301 (2018). 
	-

	Court of Appeals 

	Mass. 
	Mass. 
	Under Massachusetts statute, the courts have the power to make rules of civil procedure under the authority of the Supreme Court. MASS. GEN. LAWS ch. 213, § 3 (2018). The Supreme Judicial Court appoints the Standing Advisory Committee on the Rules of Civil and Appellate Procedure. 
	MASS. GEN. LAWS ch. 213, § 3 (2018) 
	Supreme Judicial Court 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Michigan 
	Michigan 
	Under the Michigan Constitution, the Court of Appeals has the power to make rules of civil procedure. MICH. CONST. art 6, § 5. The Supreme Court’s process is defined by rule. MICH. CT. R. 1.201. Though the Chief Judge has the power to appoint committees, MICH. CT. R. 8.110, there is no permanent committee addressing rules of civil procedure. See E-mail from Anne Boomer, Administrative Counsel, Michigan Supreme Court (July 18, 2017) (on file with author). 
	MICH. CONST. art 6, § 5; MICH. CT. R. 1.201. 
	No committee 

	Minnesota 
	Minnesota 
	Under Minnesota statute, the Supreme Court has the power to make rules of civil procedure. MINN. STAT. § 480.051 (2018). By statute, before adopting any rule changes, the Supreme Court must appoint an advisory committee comprised of “eight members of the bar of the state, one judge of the Court of Appeals, and two judges of the district court.” MINN. STAT. § 480.052 (2018). 
	MINN. STAT. § 480.051 et seq. (2018) 
	Supreme Court 

	Mississippi 
	Mississippi 
	Under Mississippi statute, the Supreme Court has the power to make rules of civil procedure. MISS. CODE ANN. § 9-3-61 (2018). Mississippi statute requires an advisory committee and defines its membership as follows: “(a) two (2) members selected by the judges of the Court of Appeals; (b) two (2) members selected by the Conference of Circuit Court Judges; (c) two (2) members selected by the Conference of Chancery Court Judges; (d) two (2) members selected by the Conference of County Court Judges; (e) two (2)
	MISS. CODE ANN. § 9-3-61 et seq. (2018) 
	Mix 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Missouri 
	Missouri 
	Under the Missouri Constitution and statute, the Supreme Court has the power to make rules of civil procedure. See MO. CONST. art. 5, § 5; See also MO. REV. STAT. § 477.011 (2016). The legislature is authorized by the Constitution to amend or annul such rules. MO. CONST. art. 5, § 5.  The Supreme Court appoints members of the Civil Rules Committee. In re Supreme Court Civil Rules Committee (Oct. 4, 1994) (en banc) (on file with author). 
	MO. CONST. art. 5, § 5; MO. REV. STAT. § 477.011 (2016) 
	Supreme Court 

	Montana 
	Montana 
	Under the Montana Constitution and statute, the Supreme Court has the power to make rules of civil procedure. MONT. CONST. art. 7, § 2(3); MONT. CODE ANN. § 3-2-701 (2017). The Constitution provides that rules are subject to “disapproval” by the legislature within two legislative sessions. MONT. CONST. art. 7, § 2(3). The process of rulemaking is further elaborated by court rule. MONT. S. CT. INTERNAL OPERATING R. § 6. The Montana Supreme Court has established the Advisory Commission on Rules of Civil and A
	MONT. CONST. art. 7, § 2(3); MONT. CODE ANN. § 32-701 (2017) 
	-

	Supreme Court 

	Nebraska 
	Nebraska 
	Under the Nebraska Constitution and statute, the Supreme Court has the power to make rules of civil procedure. See NEB. CONST. art. V, § 25; see also NEB. REV. STAT. § 25-801.01 (2018); see also NEB. CT. R. §§ 1-101 et seq. Pursuant to its constitutional authorization, the Supreme Court appointed the Committee on Practice & Procedure. See STATE OF NEBRASKA JUDICIAL BRANCH, COMMITTEE ON PRACTICE & PROCEDURE, https://supremecourt.nebraska.gov/committee-practiceprocedure [https://perma.cc/J853-WDH9]. 
	-

	NEB. CONST. art. V, § 25; NEB. REV. STAT. § 25801.01 (2018);  NEB. CT. R. §§ 1-101 et seq. 
	-

	Supreme Court 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Nevada 
	Nevada 
	Under Nevada statute, the Supreme Court has the power to make rules of civil procedure. NEV. REV. STAT. § 2.120 (2017). By order, the Supreme Court appointed a committee to advise on the Nevada Rules of Civil Procedure. In re Creating a Committee to Udpate (sic.) and Revise the Nevada Rules of Civil Procedure, ADKT0522 (Nev. Feb. 10, 2017), https://www.nvbar.org/wp-content/uploads/ CommitteeEstablishment.pdf [https://perma.cc/8YYT-R33N]. 
	NEV. REV. STAT. 2.120 (2017); In re Creating a Committee to Udpate (sic.) and Revise the Nevada Rules of Civil Procedure, ADKT0522 (Nev. Feb. 10, 2017) 
	Supreme Court 

	New Hampshire 
	New Hampshire 
	Under the New Hampshire Constitution and statute, the Supreme Court has the power to make rules of civil procedure. See N.H. CONST. pt. 2, art. 73-a; see also N.H. REV. STAT. ANN. § 490:4 (2018). Supreme Court rule calls for the creation of an advisory committee, and defines its appointments as follows: “(i) One active or retired judge of the Supreme Court shall be appointed by the Supreme Court and shall serve as the Chair of the Committee; (ii) One active or retired judge of the Superior Court shall be ap
	N.H. CONST. pt. 2, art. 73a; N.H. REV. STAT. ANN. § 490:4 (2018); N.H. S. CT. R. 51(d)(1)(A) 
	-

	Mix 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	New Jersey 
	New Jersey 
	Under the New Jersey Constitution, the Supreme Court has the power to make rules of civil procedure. N.J. CONST. art. 6, § 2, para. 3.  The New Jersey Supreme Court appoints the Civil Practice Committee. 
	N.J. CONST. art. 6, § 2, para. 3 
	Supreme Court 

	New Mexico 
	New Mexico 
	Under New Mexico statute, the Supreme Court has the power to make rules of civil procedure.  N.M. STAT. ANN. § 38-1-1 (2018). By court rule, the Supreme Court appoints members of the Rules of Civil Procedure for State Courts Committee (or, prior to December 31, 2017, the Rules of Civil Procedure for the District Courts Committee).  N.M. S. CT. GEN. R. 23-106.  The rulemaking process is further outlined in N.M. S. CT. GEN. R. 23-106.1. 
	N.M. STAT. ANN. § 38-1-1 (2018); N.M. S. CT. GEN. R. 23-106 et seq. 
	Supreme Court 

	North Dakota 
	North Dakota 
	Under the North Dakota Constitution, the Supreme Court has the power to make rules of civil procedure. See N.D. CONST. art. VI, § 3; see also N.D. R. P. R. § 1. By court rule, the Supreme Court created the standing Joint Procedure Committee with responsibility over rules of civil procedure. N.D. R. P. R. § 8.  According to the rule, the members are appointed by the Chief Justice, with the exception of one liaison member appointed by the state bar association. Id. 
	N.D. CONST. art. VI, § 3; N.D. R. P. R. §§ 1, 8 
	Chief Justice + bar liaison 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Ohio 
	Ohio 
	Under the Ohio Constitution, the Supreme Court has the power to make rules of civil procedure.  OHIO CONST. art. IV, § 5(B).  The Ohio Supreme Court established the Commission on the Rules of Practice and Procedure.  Ohio R. Prac. & P. Commission § 1 et seq.  The Supreme Court appoints the members. Id. § 3.  However, the rule also provides: “(A) Ten members shall be members of the following organizations or committees and shall be nominated for appointment by: (1) the Chair of the Civil Law and Procedure Co
	OHIO CONST. art. IV, § 5(B); Ohio R. Prac. & P. Commission § 1 et seq. 
	Supreme Court 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Oregon 
	Oregon 
	Under Oregon statute, the Council on Court Procedures has the power to make rules of civil procedure.  OR. REV. STAT. § 1.735 (2018).  The legislature may amend, repeal, or supplement rules by statute. Id. According to the statute, the Council shall be comprised of “(a) One judge of the Supreme Court, chosen by the Supreme Court. (b) One judge of the Court of Appeals, chosen by the Court of Appeals. (c) Eight judges of the circuit court, chosen by the Executive Committee of theCircuit Judges Association. (d
	OR. REV. STAT. § 1.725 et seq. (2018) 
	Mix.Note: This committee has power to make rules. 

	Pennsylvania 
	Pennsylvania 
	Under the Pennsylvania Constitution and statute, the Supreme Court has the power to make rules of civil procedure. See PA. CONST. art. 5, § 10; see also 42 PA. CONS. STAT. § 1722 (2018).  The Supreme Court appoints the Civil Procedural Rules Committee.  PA. R. CIV. P.  pmbl. 
	PA. CONST. art. 5, § 10; 42 PA. CONS. STAT. § 1722 (2018); PA. R. CIV. P. pmbl. 
	Supreme Court 

	Rhode Island 
	Rhode Island 
	Under Rhode Island statute, the Superior Court, by a majority of its members, may make rules of civil procedure, subject to approval of the Supreme Court.  R.I. GEN. LAWS § 8-6-2(a) (2018). 
	R.I. GEN. LAWS § 8-6-2(a) (2018) 
	No committee 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	South Carolina 
	South Carolina 
	Under the South Carolina Constitution, the Supreme Court has the power to make rules of civil procedure. S.C. CONST. art. V, § 4.  The constitutional authority is “subject to the statutory law.” Id.  By statute, rules or amendments “become effective ninety calendar days after submission unless disapproved by concurrent resolution of the General Assembly, with the concurrence of three-fifths of the members of each House present and voting.”  S.C. CODE ANN. § 14-3-950 (1976). A court rule provides that the Su
	S.C. CONST. art. V, § 4; S.C. CODE ANN. § 14-3950 (1976); S.C. APP. CT. R. 609 
	-

	Supreme Court 

	South Dakota 
	South Dakota 
	Under the South Dakota Constitution and statute, the Supreme Court has the power to make rules of civil procedure. See S.D. CONST. art. V, § 12; see also S.D. CODIFIED LAWS § 16-3-2 (2018). 
	S.D. CONST. art. V, § 12; S.D. CODIFIED LAWS § 163-2 (2018) 
	-

	No committee 

	Tennessee 
	Tennessee 
	Under Tennessee statute, the Supreme Court has the power to make rules of civil procedure, but such rules only become effective with approval of the legislature.  TENN. CODE ANN. § 16-3-401 et seq. (2018). By statute, the Supreme Court appoints the Advisory Commission on the Rules of Practice and Procedure.  TENN. CODE ANN. § 16-3-601 (2018). 
	TENN. CODE ANN. § 16-3401 et seq. (2018) & § 163-601 (2018) 
	-
	-

	Supreme Court 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Texas 
	Texas 
	Under the Texas Constitution and statute, the Supreme Court has the power to make rules of civil procedure. TEX. CONST. art. V, § 31; TEX. GOV’T CODE ANN. § 22.004 (West 2018).  According to the statute, “rules and amendments to rules remain in effect unless and until disapproved by the legislature. ”  TEX. GOV’T CODE ANN. § 22.004(b) (West 2018).  The Supreme Court appoints the Supreme Court Advisory Committee. See Supreme Court Advisory Committee, Order, Misc. Docket No. 15-9119 (Tex. July 6, 2015) (on fi
	TEX. CONST. art. V, § 31; TEX GOV’T CODE ANN. § 22.004 (West 2018) 
	Supreme Court 

	Utah 
	Utah 
	Under the Utah Constitution and statute, the Supreme Court has the power to make rules of civil procedure. See UTAH CONST. art. VIII, § 4; see also UTAH CODE ANN. § 78A-3-103 (West 2018).  According to the statute, the legislature may amend rules by two-thirds vote.  UTAH CODE ANN. § 78A-3-103 (West 2018).  The Supreme Court established the Advisory Committee on the Rules of Civil Procedure. See Utah S. Ct. R. Prof. Prac. R. 11-101 et seq; see also UTAH COURTS, GOVERNING BOARDS AND COMMITTEES, https://www.u
	UTAH CONST. art. VIII, § 4; UTAH CODE ANN. § 78A-3103 (West 2018); Utah S. Ct. R. Prof. Prac. R. 11101 et seq. 
	-
	-

	Supreme Court 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Vermont 
	Vermont 
	Under the Vermont Constitution and statute, the Supreme Court has the power to make rules of civil procedure. See VT. CONST. ch. II, § 37; see also VT. STAT. ANN. tit. 12, § 1 (2018).  The Constitution reserves the power of the legislature to revise the rules. VT. CONST. ch. II, § 37. The statute explains the process by which the legislature can delay, repeal, revise, or modify any rule. VT. STAT. ANN., tit. 12, § 1 (2018). The Supreme Court appoints members of the Advisory Committee on the Rules of Civil P
	VT. CONST. ch. II, § 37; VT. STAT. ANN., tit. 12, § 1; Advisory Committee onthe Rules of Civil Procedure, Admin. Order 17 (Vt. June 5, 1979) 
	Supreme Court 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Virginia 
	Virginia 
	Under the Virginia Constitution and statute, the Supreme Court has the power to make rules of civil procedure. See VA. CONST. art. VI, § 5; see also VA. CODE ANN. § 8.01-3 (2018). By statute, Virginia has a Judicial Council with responsibility, among others, to review the Rules of Civil Procedure. VA. CODE ANN. § 17.1-700 et seq. (2018). The Judicial Council is composed of “the Chief Justice of the Supreme Court, one judge of the Court of Appeals, six circuit court judges, one general district court judge, 
	-

	VA. CONST. art. VI, § 5; VA. CODE ANN. § 8.01-3 (2018); VA. CODE ANN. § 17.1-700 et seq. (2018) 
	Chief Justice 

	Washington 
	Washington 
	Under Washington statute, the Supreme Court has the power to make rules of civil procedure.  WASH. REV. CODE § 2.04.190 (2018).  The rulemaking process is further detailed by court rule. See WASH. GEN. R. 9; see also Thomas Main, Civil Rulemaking in Nevada: Contemplating a New Advisory Committee, 14 NEV. L.J. 852 (2014). 
	WASH. REV. CODE § 2.04.190 (2018); WASH. GEN. R. 9 
	No committee 

	West Virginia 
	West Virginia 
	Under the West Virginia Constitution, the Supreme Court of Appeals has the power to make rules of civil procedure.  W. VA. CONST. art. VIII, § 3. 
	W. VA. CONST. art. VIII, § 3 
	No committee 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Wisconsin 
	Wisconsin 
	Under Wisconsin statute, the Supreme Court has the power to make rules of civil procedure.  WIS. STAT. § 751.12 (2018).  The statute expressly provides that this power does not abridge the right of the legislature to enact, modify or repeal rules. Id.  The statute also establishes a judicial council. Id.  A separate statute defines council membership as: “1. One supreme court justice designated by the supreme court. 2. One court of appeals judge designated by the court of appeals. 3. The director of state c
	WIS. STAT. §§ 751.12, 758.13 (2018) 
	Mix 


	State 
	State 
	State 
	Mechanism description
	 Citations 
	Committee appointments 

	Wyoming 
	Wyoming 
	Under Wyoming statute, the Supreme Court has the power to make rules of civil procedure.  WYO. STAT. ANN. § 5-2-114 (2018).  The Supreme Court appoints the Permanent Rules Advisory Committee. See, e.g., Order Appointing Member to the Permanent Rules Advisory Committee (Wyo. Mar. 14, 2017) (on file with author); see also, e.g., WYOMING STATE BAR, PERMANENT RULES ADVISORY -CIVIL, http://www.wyomingbar.org/about-us/boards-committees/?show=26 [https://perma.cc/6WL5-ZGHN]. 
	WYO. STAT. ANN. § 5-2-114 (2018) 
	Supreme Court 
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	State 
	State 
	State 
	Advisory committee meetings 
	Proposed rule changes 

	Alabama 
	Alabama 
	Meetings are not open to the public. Email from Doy Leale McCall, III, Office of the Clerk, Alabama Supreme Court, to author (Dec. 13, 2017) (on file with author). 
	No public comment. Email from Doy Leale McCall, III Office of the Clerk, Alabama Supreme Court, to author (Dec. 13, 2017) (on file with author). 

	Alaska 
	Alaska 
	Meetings are not open to the public. Email from Laura C. Bottger, Court Rules Attorney, to author (Dec. 13, 2017) (on file with author). 
	See Alaska Court System, Court Rules, http://www.courts.alaska.gov/rules/index.htm#comments [https://perma.cc/7EWW-79FE]. Additional committee materials available upon request. See ALASKA R. CT., ADMIN. R. 44(f), available at http://www.courtrecords.alaska.gov/webdocs/rules /docs/adm.pdf [https://perma.cc/A5AK-VR27]. 

	Arizona 
	Arizona 
	See STATE OF ARIZONA BAR, CIVIL PRACTICE ANDPROCEDURE NOTICES, http://www.azbar.org/sectionscommittees-panels-workinggroups/committees-panelsandworkinggroups/civilpracticeandprocedure/ civilpracticeandprocedurenotices [https://perma.cc/ 96GE-FS7L]. 
	-
	-

	See STATE OF ARIZONA BAR, CIVIL PRACTICE AND PROCEDURE NOTICES, http://www.azbar.org/sections-committees-panelsworkinggroups/committees-panels-andworkinggroups/ civilpracticeandprocedure/civilpracticeandprocedurenotices [https://perma.cc/96GE-FS7L]. 
	-


	Arkansas 
	Arkansas 
	Meetings are open to the public but there is no centralized location for meeting notices. Email from Larry Brady, Arkansas Administrative Office of the Courts, to author (Dec. 14, 2017) (on file with author). Interested parties can contact the Chair of the Committee. Id. 
	See ARKANSAS JUDICIARY, PROPOSED RULE CHANGES, https://courts.arkansas.gov/proposed-rule-changes [https://perma.cc/6TSJ-M5ZA]. 


	265 As described in the main text, this table catalogs the states’ approaches to two issues of transparency: whether the advisory committeemeetings are open to the public and whether proposed rules or rule amendments are posted for public scrutiny. 
	State 
	State 
	State 
	Advisory committee meetings 
	Proposed rule changes 

	Colorado 
	Colorado 
	See COLORADO JUDICIAL BRANCH, CIVIL RULES COMMITTEE, https://www.courts.state.co.us/Courts/ Supreme_Court/Committees/ Committee.cfm?Committee_ID=5 [https://perma.cc/ 5EYG-XG5C]. 
	See COLORADO JUDICIAL BRANCH, CIVIL RULES COMMITTEE, https://www.courts.state.co.us/Courts/Supreme_Court/ Committees/Committee.cfm?Committee_ID=5 [https://perma.cc /5EYG-XG5C] 

	Delaware 
	Delaware 
	Meetings of the Delaware Superior Court’s Civil Rules Advisory Committee are not open to the public. Email from I. Barry Guerke, Esquire, Parkowski, Guerke & Swayze, P.A., to author (Dec. 21, 2017) (on file with author). Meetings of the Delaware Supreme Court Rules Committee are not open to the public. Email from David J. Margules to author (Dec. 27, 2017) (on file with author). 
	No public comment for rules proposed by the Delaware Superior Courts Civil Rules Advisory Committee. Email from I. Barry Guerke, Esquire, Parkowski, Guerke & Swayze, P.A., to author (Dec. 21, 2017) (on file with author). Rules proposed by the Delaware Supreme Court Rules Committee are not generally published for public comment. Email from David J. Margules to author (Dec. 27, 2017) (on file with author). 

	Florida 
	Florida 
	See THE FLORIDA BAR, COMMITTEE DOCUMENTS, CIVIL PROCEDURE RULES, https://www.floridabar.org/about/ cmtes/docs/?durl=/cmdocs/cm210.nsf/wdocs [https://perma.cc/FHX6-SJ4U]. 
	See THE FLORIDA BAR, FLORIDA RULES OF CIVIL PROCEDURE, https://www.floridabar.org/rules/ctproc [https://perma.cc/ 573T-R7R8]; see also FL. R. JUD. ADMIN. 2.140(b). 

	Hawaii 
	Hawaii 
	Meetings are not open to the public. Email from Jaye Atiburcio, Judicial Assistant to Chief Justice Mark E. Recktenwald, to author (Dec. 18, 2017) (on file with author). 
	See HAWAI’I STATE JUDICIARY, PROPOSED RULE CHANGES, http://www.courts.state.hi.us/legal_references/rules/ proposed_rule_changes/proposedRuleChanges [https://perma.cc /M27T-E3VD]; see also HAWAI'I STATE JUDICIARY, HAWAI'I RULES OF COURT, http://www.courts.state.hi.us/legal_references/rules/ rulesOfCourt [https://perma.cc/GLK8-E5X8]. 

	Idaho 
	Idaho 
	Meetings are not typically open to the public, but the chair has discretion to allow non-members to attend. Email from Cathy Derden, Staff Attorney, to author (Dec. 14, 2017) (on file with author). 
	See STATE OF IDAHO JUDICIAL BRANCH, SUPREME COURT, IDAHO COURT RULES & AMENDMENTS AVAILABLE FOR PUBLIC COMMENT, https://isc.idaho.gov/main/rules-for-public-comment [https://perma.cc/RT82-ZB3T]. 

	Indiana 
	Indiana 
	Not open to the public. Email from Thomas M. Carusillo, Senior Counsel, Indiana Supreme Court, Office of Judicial Administration, to author (Dec. 13, 2017) (on file with author). 
	See INDIANA JUDICIAL BRANCH, COMMITTEE ON RULES OF PRACTICE AND PROCEDURE, http://www.in.gov/judiciary/iocs/3140.htm [https://perma.cc/6YU6-SXB2]. 


	State 
	State 
	State 
	Advisory committee meetings 
	Proposed rule changes 

	Iowa 
	Iowa 
	Not routinely open to the public. Email from Patrick B. Bauer, to author (Dec. 13, 2017) (on file with author). 
	See IOWA JUDICIAL BRANCH, ORDERS, https://www.iowacourts.gov /iowa-courts/supreme-court/orders [https://perma.cc/S6QGKMW8]. 
	-


	Kentucky 
	Kentucky 
	Meetings are open to the public. See Email from Susan Clary to author (Mar. 26, 2018) (on file with author). The Clerk of the Supreme Court declined to provide the names of committee members. See Email from Susan Clary to author (April 9, 2018) (on file with author). 
	The public is permitted to comment at an open session of the Annual Convention of the Kentucky Bar Association. See Email from Susan Clary to author (Mar. 26, 2018) (on file with author). 

	Maine 
	Maine 
	Meetings are open to the public but there is no centralized location for meeting notices. Email from David L. Herzer to author (Dec. 20, 2017) (on file with author). 
	See STATE OF MAINE JUDICIAL BRANCH, COURT RULES, http://www.courts.maine.gov/rules_adminorders/rules/ index.shtml [https://perma.cc/DBM8-J2BH]; see also Me. R. Rulemaking P. Op. 4. 

	Maryland 
	Maryland 
	See MARYLAND COURTS, STANDING COMMITTEE ON RULES OF PRACTICE AND PROCEDURE, SCHEDULE OF MEETINGS, https://mdcourts.gov/rules/meetings [https://perma.cc/X9VN-ZMQ6] 
	See MARYLAND COURTS, STANDING COMMITTEE ON RULES OF PRACTICE AND PROCEDURE, PROPOSED RULE CHANGES AND RECENT RULES ORDERS, http://mdcourts.gov/rules/ ruleschanges.html [https://perma.cc/VHH7-FRB4]. 

	Mass. 
	Mass. 
	Not open to the public. Email from Christine Burak, Legal Counsel to the Chief Justice, to author (Dec. 13, 2017) (on file with author). 
	See MASSACHUSETTS COURT SYSTEM, RULE CHANGES AND INVITATIONS TO COMMENT ON PROPOSED RULES AND AMENDMENTS, http://www.mass.gov/courts/case-legal-res/rules-of-court/rulechanges-invitations-comment [https://perma.cc/Z96R-CAZB]. 
	-


	Michigan 
	Michigan 
	No advisory committee. See Appendix Table A, supra. 
	See MICHIGAN COURTS, PROPOSED RULES, RULE AMENDMENTS, ADMINISTRATIVE ORDERS, AND APPOINTMENTS, http://courts.mi.gov /courts/michigansupremecourt/rules/court-rules-adminmatters/pages/default.aspx [https://perma.cc/EV4F-22DQ];  see also MICH. CT. R. 1.201. 
	-


	Minnesota 
	Minnesota 
	Meetings are open to the public but there is no centralized location for meeting notices. Interested parties may request to be placed on the "notice list" for future meeting. Email from David Herr, Reporter, to author (Dec. 13, 2017) (on file with author). 
	MINNESOTA JUDICIAL BRANCH, PUBLIC NOTICES, http://www.mncourts.gov/About-The-Courts/ NewsAndAnnouncements.aspx?t=notice [https://perma.cc/ UF2B-URQB]; see also MINN. STAT. § 480.054 (2018). 


	State 
	State 
	State 
	Advisory committee meetings 
	Proposed rule changes 

	Mississippi 
	Mississippi 
	Meetings are not open to the public. Email from Hubbard T. Saunders, IV, Court Administrator and Counsel, Supreme Court of Mississippi, to author (Dec. 14, 2017) (on file with author). 
	See STATE OF MISSISSIPPI JUDICIARY, RULES FOR COMMENT, https://courts.ms.gov/research/rules/rulesforcomment/rulesforcomment.php [https://perma.cc/7MLK-Z9M3]. 

	Missouri 
	Missouri 
	Meetings are open to the public but there is no centralized location for meeting notices. Email from Jeremiah J. Morgan, General Counsel, Supreme Court of Missouri, to author (Dec. 13, 2017) (on file with author). 
	No public comment.  Adopted rules do not go into effect for six months and adopted-but-not-effective rules are posted on the court's website. See Email from Jeremiah J. Morgan, General Counsel, Supreme Court of Missouri, to author (Dec. 18, 2017) (on file with author). 

	Montana 
	Montana 
	Meetings are open to the public but there is no centralized location for meeting notices. Email from Jim Goetz to author (Dec. 20, 2017) (on file with author). 
	See MONTANA JUDICIAL BRANCH, MONTANA SUPREME COURT RULES, http://courts.mt.gov/courts/rules/supreme [https://perma.cc/ W6PY-NNUB]. 

	Nebraska 
	Nebraska 
	The committee does not advertise its meetings. The committee has not considered whether to allow the public to attend; it would consider this issue on a caseby-case basis. See Email from John Lenich to author (Dec. 15, 2017) (on file with author). 
	-

	See STATE OF NEBRASKA JUDICIAL BRANCH, RULE AMENDMENTS, https://supremecourt.nebraska.gov/supreme-court-rules/ruleamendments [https://perma.cc/XZP3-7EZU]. 
	-


	Nevada 
	Nevada 
	See NEVADA RULES OF CIVIL PROCEDURE COMMITTEE OVERVIEW, https://nvcourts.gov/AOC/ Committees_and_Commissions/NRCP/Overview [https://perma.cc/P59R-QV8N]. 
	See SUPREME COURT OF NEVADA, PROPOSED RULE AMENDMENTS FOR ALL NEVADA COURTS, https://nvcourts.gov/Supreme/Rules/ Proposed_Rule_Amendments_for_all_Nevada_Courts [https://perma.cc/3KLQ-4P3U]. 

	New Hampshire 
	New Hampshire 
	See NEW HAMPSHIRE JUDICIAL BRANCH, COMMITTEES ADVISORY COMMITTEE ON RULES, https://www.courts.state.nh.us/committees/ adviscommrules [https://perma.cc/8NQX-PCJV]. 
	-

	See NEW HAMPSHIRE JUDICIAL BRANCH, SUPREME COURT -ORDERS, https://www.courts.state.nh.us/supreme/orders/index.htm [https://perma.cc/F47E-YHLH]. 

	New Jersey 
	New Jersey 
	Meetings are not open to the public. Email from Taironda E. Phoenix, Chief, Civil Court Programs, to author (Dec. 14, 2017) (on file with author). 
	See NEW JERSEY COURTS, SUPREME COURT COMMITTEE REPORTS, https://www.judiciary.state.nj.us/courts/supreme/reports.html [https://perma.cc/6U2Q-Q7KQ]. 


	State 
	State 
	State 
	Advisory committee meetings 
	Proposed rule changes 

	New Mexico 
	New Mexico 
	Meetings are open to the public but there is no centralized location for meeting notices. TelephoneInterview with Terri Saxon, New Mexico Supreme Court (Jan. 3, 2018). 
	See NEW MEXICO COURTS, SUPREME COURT, OPEN FOR COMMENTS, https://supremecourt.nmcourts.gov/open-for-comment.aspx [https://perma.cc/MQ6K-4DQA]. 

	North Dakota 
	North Dakota 
	See NORTH DAKOTA SUPREME COURT COMMITTEES, SCHEDULE OF MEETINGS & EVENTS, http://www.ndcourts.gov/court/committees/ schedule.htm [https://perma.cc/272W-K32F]. 
	See NORTH DAKOTA SUPREME COURT COMMITTEES, JOINT PROCEDURE COMMITTEE, https://www.ndcourts.gov/court/JP/ committee.asp [https://perma.cc/3D9C-QMJF]. 

	Ohio 
	Ohio 
	See THE SUPREME COURT OF OHIO & THE OHIO JUDICIAL SYSTEM, COMMISSION ON THE RULES OF PRACTICE ANDPROCEDURE, https://www.supremecourt.ohio.gov/ Boards/practiceprocedure/default.asp [https://perma.cc/3SR3-7HG7]. 
	See THE SUPREME COURT OF OHIO & THE OHIO JUDICIAL SYSTEM, PROPOSED RULE AMENDMENTS, http://www.supremecourt.ohio.gov/RuleAmendments/ [https://perma.cc/TMV8-B9Q3]. 

	Oregon 
	Oregon 
	See OREGON COUNCIL ON COURT PROCEDURES, http://www.counciloncourtprocedures.org [https://perma.cc/R3NU-5G5Y]. 
	See OREGON COUNCIL ON COURT PROCEDURES, http://www.counciloncourtprocedures.org [https://perma.cc/ R3NU-5G5Y]. 

	Pennsylvania 
	Pennsylvania 
	Meetings are not open to the public. See Email from Daniel A. Durst, Chief Counsel, Rules Committees, to author (Dec. 14, 2017) (on file with author). 
	See THE UNIFIED JUDICIAL SYSTEM OF PENNSYLVANIA, CIVIL PROCEDURAL RULES COMMITTEE, http://www.pacourts.us/courts/ supreme-court/committees/rules-committees/civil-proceduralrules-committee [https://perma.cc/D3QD-Q52L]. 
	-


	Rhode Island 
	Rhode Island 
	No advisory committee. See Appendix Table A, supra. 
	See RHODE ISLAND JUDICIARY, SUPREME COURT, MISCELLANEOUS ORDERS, https://www.courts.ri.gov/Courts/SupremeCourt/ Pages/Miscellaneous%20Orders%20Main.aspx [https://perma.cc/HT63-ZUBZ]. 

	South Carolina 
	South Carolina 
	Meetings are not open to the public. See Email from H. Mills Gallivan, Senior Shareholder, to author (Dec. 19, 2017) (on file with author). 
	See SOUTH CAROLINA JUDICIAL DEPARTMENT, COURT NEWS, http://www.sccourts.org/whatsnew [https://perma.cc/BF3QLVAH]. 
	-


	South Dakota 
	South Dakota 
	No advisory committee. See Appendix Table A, supra. 
	See SOUTH DAKOTA UNIFIED JUDICIAL SYSTEM, RULES HEARINGS, http://ujs.sd.gov/Supreme_Court/ruleshearing.aspx [https://perma.cc/AX58-ZSRG]. 


	State 
	State 
	State 
	Advisory committee meetings 
	Proposed rule changes 

	Tennessee 
	Tennessee 
	See TENNESSEE STATE COURTS, CALENDAR, https://www.tncourts.gov/calendar [https://perma.cc/ AC9S-JM48]. 
	See TENNESSEE STATE COURTS, PROPOSED RULES AND AMENDMENTS, https://www.tncourts.gov/rules/proposed  [https://perma.cc/ EG7M-6BBB]. 

	Texas 
	Texas 
	See TEXAS JUDICIAL BRANCH, SUPREME COURT ADVISORY COMMITTEE, MEETINGS, http://www.txcourts.gov/scac/ meetings [https://perma.cc/F8JP-L7Z3]. For additional documents, see SCAC WEBSITE, http://jwclientservices.jw.com/sites/scac/default.aspx [https://perma.cc/B646-6JXP]. 
	See SCAC WEBSITE, http://jwclientservices.jw.com/sites/scac/ default.aspx [https://perma.cc/B646-6JXP]; see also TEXAS JUDICIAL BRANCH, SUPREME COURT ADVISORY COMMITTEE, http://www.txcourts.gov/scac [https://perma.cc/F8JP-L7Z3]. 

	Utah 
	Utah 
	See UTAH COURTS, CIVIL PROCEDURES COMMITTEE, https://www.utcourts.gov/utc/civproc/committeemeeting-schedule [https://perma.cc/6S65-RQAM]. 
	-

	See UTAH COURT RULES -PUBLISHED FOR COMMENT, https://www.utcourts.gov/utc/rules-comment [https://perma.cc/C9M6-ZFAQ]. 

	Vermont 
	Vermont 
	See VERMONT JUDICIARY, NEWS ROOM, https://www.vermontjudiciary.org/news [https://perma.cc/GE5Z-BQG8].  Meetings are open to the public though public participation is not permitted. Email from Allan R. Keyes, Chair, Advisory Committee on Rules of Civil Procedure, to author (Dec. 14, 2017) (on file with author). 
	See VERMONT JUDICIARY, PROPOSED AND PROMULGATED RULES, https://www.vermontjudiciary.org/attorneys/rules [https://perma.cc/T3KJ-FCGR]. 

	Virginia 
	Virginia 
	Meetings are not open to the public. See Email from Kristi S. Wright, Director of Legislative and Public Relations, Office of the Executive Secretary, Supreme Court of Virginia, to author (Dec. 18, 2017) (on file with author). 
	See VIRGINIA’S JUDICIAL SYSTEM, RULES OF THE SUPREME COURT OF VIRGINIA, http://www.courts.state.va.us/courts/scv/rules.html [https://perma.cc/38EA-PB8N]. 

	Washington 
	Washington 
	No advisory committee. See Appendix Table A, supra. 
	See WASHINGTON COURTS, PROPOSED RULES OF COURT -PUBLISHED FOR COMMENT ONLY, https://www.courts.wa.gov/court_rules/ ?fa=court_rules.proposed [https://perma.cc/L868-63EW]. 

	West Virginia 
	West Virginia 
	No advisory committee. See Appendix Table A, supra. 
	See WEST VIRGINIA JUDICIARY, REQUESTS FOR PUBLIC COMMENT, http://www.courtswv.gov/legal-community/requests-forcomment.html [https://perma.cc/X9BR-VCRM]. 
	-



	State 
	State 
	State 
	Advisory committee meetings 
	Proposed rule changes 

	Wisconsin 
	Wisconsin 
	See WISCONSIN JUDICIAL COUNCIL, SCHEDULED MEETING DATES, https://www.wicourts.gov/courts/committees/ judicialcouncil/meetingdates.htm [https://perma.cc/ 2D2E-EC73]. 
	See WISCONSIN COURT SYSTEM, SUPREME COURT RULES, https://wicourts.gov/scrules/notices.htm [https://perma.cc/ FYW4-54J4]. 

	Wyoming 
	Wyoming 
	Meetings are open to the public but there is no centralized location for meeting notices. Interested parties may ask to attend. Email from Justice Kate M. Fox, Wyoming Supreme Court, to author (Dec. 14, 2017) (on file with author). 
	Rules are not typically posted for comment. Email from Justice Kate M. Fox, Wyoming Supreme Court, to author (Dec. 14, 2017) (on file with author). 
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	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	Alabama 
	Alabama 
	ALA. R. CIV. P. 8(a), (e), (f) 
	Notice 
	Gilley v. S. Research Inst., 176 So.3d 1214, 1220 (Ala. 2015) 
	The adoption of a rules-based system introduced notice pleading to Alabama. See ALA. R. CIV. P. 8 cmt. 
	Change to notice 
	Rules
	 Rejected 
	Thomas v. Williams, 21 So.3d 1234, 1236 n.1 (Ala. Civ. App. 2008) 

	Alaska 
	Alaska 
	ALASKA R. CIV. P. 8(a), (e), (f) 
	Notice
	 Foondle v. O’Brien, 346 P.3d 970, 973 (Alaska 2015) 
	Alaska adopted a rule-based system including notice pleading shortly after becoming a state. See Oakley & Coon; Wright. 
	Change to notice 
	Rules
	 n/a
	 n/a 

	Arizona 
	Arizona 
	ARIZ. R. CIV. P. 8(a), (d), (e) 
	Notice
	 Coleman v. City of Mesa, 284 P.3d 863, 867 (Ariz. 2012) (en banc) 
	The adoption of a rules-based system introduced notice pleading to Arizona. See Oakley & Coon; Wright. 
	Change to notice 
	Rules
	 Rejected 
	Cullen v. Auto-Owners Ins. Co., 189 P.3d 344 (Ariz. 2008) (en banc) 


	266 As described in the main text, this table attempts to catalog the states’ approaches to pleading. This table reflects original research andfrequent citations to John B. Oakley & Arthur Coon, The Federal Rules in State Courts: A Survey of State Court Systems of Civil Procedure, 61 WASH. L. REV. 1367 (1986) and Charles Alan Wright, Procedural Reform in the States, 24 F.R.D. 85 (1959). The left-hand columns describecurrent law. The “Effect of Rules” column explains what consequence, if any, resulted from t
	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	Arkansas 
	Arkansas 
	ARK. CIV. P. 8(a)(2) 
	Fact 
	Duit Constr. Co. v. Ark. State Claims Comm’n, 476 S.W.3d 791, 794–95 (Ark. 2015) 
	The Arkansas Supreme Court adopted rules that consciously kept the fact-pleading regime from the prior code system. 
	Kept fact 
	n/a
	 n/a
	 n/a 

	California 
	California 
	CAL. CIV. P. CODE § 425.10(a) 
	Fact
	 Lee v. Hanley, 354 P.3d 334, 337 (Cal. 2015) 
	California has been a fact pleading state by statute since at least 1851. See Wright. 
	n/a
	 n/a
	 n/a
	 n/a 

	Colorado 
	Colorado 
	COLO. R. CIV. P. 8(a), (e), (f) 
	Plausibility
	 Warne v. Hall, 373 P.3d 588, 595 (Colo. 2016) (en banc) 
	Colorado seemed to allow notice pleading under its code-based procedure system and adoption of rules reaffirmed notice pleading. 
	Kept notice 
	Old code 
	Adopted 
	Warne v. Hall, 373 P.3d 588, 595 (Colo.2016) (en banc) 

	Conn. 
	Conn. 
	CONN GEN. STAT. § 5291 (2018) 
	-

	Fact
	 White v. Mazda Motor of America, Inc., 99 A.3d 1079, 1091 (Conn. 2014) 
	Connecticut has been a fact pleading state by statute since at least 1879. See Wright. 
	n/a
	 n/a
	 n/a
	 n/a 


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	Delaware 
	Delaware 
	DEL. SUPER. CT. R. CIV. P. 8(a), (e), (f) 
	Unclear
	 n/a
	 The Delaware pleading regime is not exactly fact or notice. The major change toward notice was effected by the adoption of rules-based procedure. See Daniel L. Herrmann, The New Rules of Procedure in Delaware, 18 F.R.D. 327 (1956); Wright. 
	Change toward notice 
	Rules (law today is unclear) 
	Rejected
	 Central Mortg. Co. v. Morgan Stanley Mortg. Capital Holdings LLC, 27 A.3d 531, 537 (Del. 2011) 

	Florida 
	Florida 
	FLA. R. CIV. P. 1.110(b) 
	Fact
	 Berrios v. Deuk Spine, 76 So.3d 967, 970 n.1 (Fla. Dist. Ct. App. 2011) 
	The fact pleading standard is derived from the Florida rules. See Wright. 
	Kept fact 
	n/a
	 n/a
	 n/a 

	Georgia 
	Georgia 
	GA. CODE ANN. § 911-8(a), (e), (f) (2018) 
	-

	Notice
	 Austin v. Clark, 755 S.E.2d 796, 800 (Ga. 2014) (Nahmias, J., concurring) 
	Adoption of Civil Procedure Act moved Georgia to notice pleading. See Oakley & Coon (collecting sources). 
	n/a
	 Legislative change 
	Rejected
	 Bush v. Bank of N.Y. Mellon, 720 S.E.2d 370, 375 n.13 (Ga. 2011) 

	Hawaii 
	Hawaii 
	HAW. SUPER. CT. CIV. R. 8(a), (e), (f) 
	Notice 
	Kealoha v. Machado, 315 P.3d 213, 216 (Haw. 2013) 
	Since statehood, Hawaii’s rules have adopted notice pleading. See Oakley & Coon. 
	Notice
	 Rules
	 n/a
	 n/a 


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	Idaho 
	Idaho 
	IDAHO R. CIV. P. 8(a), (d), (e) 
	Notice
	 Colafranceschi v. Briley, 355 P.3d 1261, 1264 (Idaho 2015) 
	Although somewhat complicated, it appears that Idaho’s adoption of rules combined with legislative repeal of code provisions introduced notice pleading into Idaho. See Oakley & Coon (collecting rules and statutes). 
	Change to notice 
	Rules (plus legislative repeal) 
	n/a
	 n/a 

	Illinois 
	Illinois 
	735 ILCS 5/2-601 et seq. 
	Fact
	 Hadley v. Doe, 34 N.E.3d 549, 556 (Ill. 2015) 
	Illinois courts have consistently interpreted its statute to require fact pleading. 
	n/a
	 n/a
	 n/a
	 n/a 

	Indiana 
	Indiana 
	IND. TRIAL P. R. 8(A), (E), (F) 
	Notice 
	Schmidt v. Indiana Ins. Co., 45 N.E.3d 781, 786 (Ind. 2015) 
	The adoption of a rules-based system introduced notice pleading to Indiana. See Oakley & Coon (collecting sources). 
	Change to notice 
	Rules
	 n/a
	 n/a 

	Iowa 
	Iowa 
	IOWA CT. R. 1.402 
	Notice
	 Hawkeye Foodservice Distrib., Inc. v. Iowa Educators Corp., 812 N.W.2d 600, 609 (Iowa 2012) 
	Iowa’s original rules kept fact pleading, but rule amendment introduced notice pleading. See IOWA CT. R. 1.402 cmt. See also Oakley & Coon. 
	Kept fact 
	Rule amendment 
	Rejected
	 Hawkeye Foodservice Distrib., Inc. v. Iowa Educators Corp., 812 N.W.2d 600, 608 (Iowa 2012) 


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	Kansas 
	Kansas 
	KAN. STAT. ANN. 60208(a), (d), (e) (2018) 
	-

	Notice
	 Berry v. Nat’l Med. Servs., Inc., 257 P.3d 287, 288 (Kan. 2011) 
	Legislative action updating code introduced notice pleading. See KAN. STAT. ANN. 60-208 (2018). 
	n/a
	 Legislative change 
	Rejected 
	Smith v. State, 272 P.3d 1287 (Table), 2012 WL 1072756 at *6 (Kan. Ct. App. 2012) 

	Kentucky 
	Kentucky 
	KY. R. CIV. P. 8.01(1) 
	Notice
	 Pete v. Anderson, 413 S.W.3d 291, 301 (Ky. 2013) 
	The adoption of a rules-based system introduced notice pleading to Kentucky. See Shreve v. Taylor Cty. Pub. Library Bd., 419 S.W.2d 779, 782 (Ky. 1967). 
	Change to notice 
	Rules
	 n/a
	 n/a 

	Louisiana 
	Louisiana 
	LA. CODE CIV. PROC. ANN. art. 854  
	Fact
	 McCarthy v. Evolution Petroleum Corp., 180 So.3d 252, 257 (La. 2015) 
	Louisiana is a fact pleading jurisdiction by statute. See LA. CODE CIV. PROC. ANN. art. 854, cmt. 
	n/a
	 n/a
	 n/a
	 n/a 

	Maine 
	Maine 
	ME. R. CIV. P. 8(a), (e), (f) 
	Notice
	 Marshall v. Town of Dexter, 125 A.3d 1141, 1143 n.1 (Me. 2015) 
	The adoption of a rules-based system introduced notice pleading to Maine. See Wright (cited in Oakley & Coon). 
	Change to notice 
	Rules
	 n/a
	 n/a 

	Maryland 
	Maryland 
	MD. CODE ANN., CTS. & JUD. PROC. § 2303(b) (2018) 
	-

	Fact
	 Khalifa v. Shannon, 945 A.2d 1244, 1256– 57 (Md. 2008) 
	The adoption of a rules-based system retained fact pleading. See Oakley & Coon (collecting sources). 
	Kept fact 
	n/a
	 n/a
	 n/a 


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	Mass. 
	Mass. 
	MASS. R. CIV. P. 8(a), (e), (f) 
	Plausibility
	 Edwards v. Commonwealth, 76 N.E.3d 248, 254 (Mass. 2017) 
	The adoption of a rules-based system introduced notice pleading to Massachusetts. See MASS R. CIV. P. 8 Reporter’s Notes. 
	Change to notice 
	Rules
	 Adopted 
	Iannacchino v. Ford Motor Co., 888 N.E.2d 879, 890 (Mass. 2008) 

	Michigan 
	Michigan 
	MICH. CT. RULE 2.111(A) 
	Notice
	 Yono v. Dept. of Transp., 858 N.W.2d 128, 135 (Mich. Ct. App. 2014) 
	Although there is some complexity in the history of Michigan procedure, it appears that the introduction of a rules-based system of procedure was an important step in the change to notice pleading, and subsequent rules continued this evolution. See MICH. GEN. CT. R. 111 (1963); Durant v. Stahlin, 130 N.W.2d 910, 911–13 (Mich. 1964) (discussing 1945 Court Rules); Oakley & Coon; Wright. Note that while the rules imply “fact pleading,” they have been interpreted in line with notice-pleading concepts. 
	Change to notice 
	Rules
	 n/a
	 n/a 


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	Minnesota 
	Minnesota 
	MINN. R. CIV. P. 8.01 
	Notice
	 Walsh v. U.S. Bank, N.A., 851 N.W.2d 598, 603– 05 (Minn. 2014) 
	The adoption of a rules-based system introduced notice pleading to Minnesota. First Nat’l Bank of Henning v. Olson, 74 N.W.2d 123, 129 (Minn. 1955). 
	Change to notice 
	Rules
	 Rejected 
	Walsh v. U.S. Bank, N.A., 851 N.W.2d 598, 603 (Minn. 2014) 

	Miss. 
	Miss. 
	MISS. R. CIV. P. 8(a), (e), (f) 
	Notice 
	Scafidi v. Hille, 180 So.3d 634, 650 (Miss. 2015) 
	The adoption of a rules-based system introduced notice pleading to Mississippi. See Oakley & Coon (collecting sources). 
	Change to notice 
	Rules
	 n/a
	 n/a 

	Missouri 
	Missouri 
	MO. R. CIV. P. 55.05 
	Fact 
	Sides v. St. Anthony’s Med. Ctr., 258 S.W.3d 811, 823 (Mo. 2009) (en banc) 
	The adoption of a rules-based system retained fact pleading. See Oakley & Coon (collecting sources). 
	Kept fact 
	n/a
	 n/a
	 n/a 

	Montana 
	Montana 
	MONT. R. CIV. P. 8(a), (d), (e) 
	Notice 
	Griffin v. Moseley, 234 P.3d 869, 877 (Mont. 2010) 
	The adoption of a rules-based system introduced notice pleading to Montana. See Oakley & Coon (collecting sources). 
	Change to notice 
	Rules
	 Rejected 
	Brilz v. Metro. Gen. Ins. Co., 285 P.3d 494, 500 (Mont. 2012)  


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	Nebraska 
	Nebraska 
	NEB. CT. R. PLDG. § 61108(a), (e) 
	-

	Plausibility
	 Funk v. Lincoln-Lancaster Cty. Crime Stoppers, Inc., 885 N.W.2d 1, 13–14 (Neb. 2016) 
	The adoption of rules-based pleading introduced notice pleading to Nebraska. See NEB. REV. STAT. § 25801.01; Legis. B. 876, 97th Leg., 2d Sess. (Neb. 2002). See also John P. Lenich, Notice Pleading Comes to Nebraska: Part I – Pleading Claims for Relief, NEB. LAW, Sept. 2002. A later judicial decision introduced plausibility. 
	-

	Change to notice 
	Rules
	 Adopted 
	Doe v. Bd. of Regents of the Univ. of Neb., 788 N.W.2d 264, 278 (Neb. 2010) 

	Nevada 
	Nevada 
	NEV. R. CIV. P. 8(a), (e), (f) 
	Notice
	 Nutton v. Sunset Station, Inc., 357 P.3d 966, 974 (Nev. 2015) 
	It appears that adoption of a rules-based system was important in moving to notice pleading. See Oakley & Coon; see also Schmidt v. Sadri, 601 P.2d 713 (Nev. 1979). 
	Change to notice 
	Rules
	 Rejected 
	Garcia v. Prudential Ins. Co. of America, 293 P.3d 869, 871 n.2 (Nev. 2013) 


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	New Hampshire 
	New Hampshire 
	N.H. REV. STAT. ANN. § 515:3 (2018); N.H. SUPER. CT. CIV. R. 8(a). 
	Notice 
	City of Keene v. Cleaveland, 118 A.3d 253, 263 (N.H. 2015) 
	New Hampshire has a mix of code and rules-based procedure, and it appears that notice pleading predated the Federal Rules of Civil Procedure. See Oakley & Coon. 
	n/a
	 n/a
	 n/a
	 n/a 

	New Jersey 
	New Jersey 
	N.J. CIV. PRAC. R. 4:5-2 
	Notice
	 Major v. Maguire, 128 A.3d 675, 689–90 (N.J. 2016) 
	The New Jersey rule refers to the pleading of facts, and early cases characterized New Jersey as something other than notice pleading. See, e.g., Grobart v. Society for Establishing Useful Mf’rs, 65 A.2d 833 (N.J. 1949); Kotok Bldg. v. Charvine Co., 443 A.2d 260 (N.J. Super. Ct. 1981). More recent decisions apply notice pleading, suggesting that judicial decisions are responsible for notice pleading-though there is no single decision announcing a change. See, e.g., Mancini v. Teaneck, 846 A.2d 596 (N.J. 200
	-

	Kept fact 
	Seems like judicial decision (drift) 
	n/a
	 n/a 


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	New Mexico 
	New Mexico 
	N.M. R. DIST. CT. 1008(A), (E), (F) 
	-

	Notice
	 Deutsche Bank Nat’l Trust Co. v. Johnston, 369 P.3d 1046, 1055 (N.M. 2016) 
	The adoption of a rules-based system introduced notice pleading to New Mexico. Zamora v. St. Vincent Hosp., 335 P.3d 1243, 1246 (N.M. 2014). See also Jerrold L. Walden, The “New Rules” in New Mexico: Some Disenchantment in the Land of Enchantment, 25 F.R.D. 107 (1960). 
	Change to notice 
	Rules
	 Rejected 
	Madrid v. Vill. of Chama, 283 P.3d 871, 876 (N.M. Ct. App. 2012) 


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	New York 
	New York 
	N.Y. CIV. PRAC. L. & R. §§ 3013, -14, -26 
	Notice
	 Davis v. S. Nassau Cmties. Hosp., 46 N.E.3d 563, 572 (N.Y. 2015) 
	Although today New York courts characterize the state’s pleading regime as “notice pleading,” previous commentators suggested that the state was a fact pleading jurisdiction. Compare Davis v. S. Nassau Cmties. Hosp., 46 N.E.3d 563, 572 (N.Y. 2015) with Oakley & Coon. See also N.Y. CIV. PRAC. L. & R. § 3013 notes. This suggests that judicial decisions have moved New York to notice pleading—though there is no single decision announcing a change. Other sources, though, attribute the shift to the legislative ad
	n/a
	 Legislative change 
	Rejected
	 Krause v. Lancer & Loader Gp., LLC, 965 N.Y.S.2d 312, 320 n.3 (N.Y. Sup. Ct. 2013) 


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	North Carolina 
	North Carolina 
	N.C. R. CIV. P. 8(a), (e), (f) 
	Notice
	 Fussell v. N.C. Farm Bureau Mut. Ins. Co., Inc., 695 S.E.2d 437, 441–42 (N.C. 2010) 
	The legislature introduced notice pleading when it adopted North Carolina’s modern rules of civil procedure. See 1967 N.C. Sess. Laws 954; see also N.C. R. CIV. P. 8 comments; see also Sutton v. Duke, 176 S.E.2d 161, 164 (N.C. 1970); Oakley & Coon. 
	n/a
	 Legislative change 
	Rejected
	 Holleman v. Aiken, 668 S.E.2d 579, 584–85 (N.C. Ct. App. 2008)  

	North Dakota 
	North Dakota 
	N.D. R. CIV. P. 8(a), (d), (e) 
	Notice 
	McColl Farms, LLC v. Pflaum, 837 N.W.2d 359, 367 (N.D. 2013) 
	The adoption of a rules-based system introduced notice pleading to North Dakota. See Wright; see also Prod. Credit Ass’n v. Olson, 280 N.W.2d 920, 924 (N.D. 1979). 
	Change to notice 
	Rules
	 n/a
	 n/a 

	Ohio 
	Ohio 
	OHIO CIV.. R. 8(A), (E), (F) 
	Notice 
	State v. State, 56 N.E.3d 913, 918 (Ohio 2016) 
	The adoption of a rules-based system introduced notice pleading to Ohio. See Willoughby Hills v. Cincinnati Ins. Co., 459 N.E.2d 555, 558 (Ohio 1984); see also Oakley & Coon. 
	Change to notice 
	Rules 
	Split 
	Split 


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	Oklahoma 
	Oklahoma 
	OKLA. STAT. tit. 12, §2008(A), (E), (F) (2018) 
	Notice 
	State v. McPherson, 232 P.3d 458, 464 (Okla. 2010) 
	The legislature introduced notice pleading when it adopted Oklahoma’s modern rules of civil procedure. 1984 Okla. Sess. Laws 164, § 8; see Oakley & Coon. 
	n/a
	 Legislative change 
	Rejected
	 Edelen v. Bd. of Comm’rs of Bryan Cty., 266 P.3d 660, 663 (Okla. Ct. App. 2011) 

	Oregon 
	Oregon 
	OR. R. CIV. P. 18 
	Fact
	 McDowell Welding & Pipefitting, Inc. v. U.S. Gypsum Co., 193 P.3d 9, 17 (Or. 2008) 
	Oregon Supreme Court adopted rules that kept fact-pleading regime from prior code system. See Oakley & Coon. 
	Kept fact 
	n/a
	 n/a
	 n/a 

	Penn. 
	Penn. 
	PA.. R. CIV. P. 1019 
	Fact
	 Bricklayers of W. Pa. Combined Funds, Inc. v. Scott’s Dev. Co., 625 Pa. 26, 46 (Pa. 2014) 
	Pennsylvania provides for fact pleading by rule.  PA. R. CIV. P. 1019. 
	Kept fact 
	n/a
	 n/a
	 n/a 

	Rhode Island 
	Rhode Island 
	R.I. SUPER. CT. R. CIV. P. 8(a), (e), (f) 
	Notice
	 Chhun v. Mortg. Elec. Registration Sys. Inc., 84 A.3d 419, 421–22 (R.I. 2014) 
	The adoption of a rules-based system introduced notice pleading to Rhode Island. See Oakley & Coon. 
	Change to notice 
	Rules
	 n/a
	 n/a 


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	South Carolina 
	South Carolina 
	S.C. R. CIV. P. 8(a), (e), (f) 
	Fact
	 Charleston Cty. Sch. Dist. v. Harrell, 713 S.E.2d 604, 607 (S.C. 2011) 
	The South Carolina Supreme Court adopted rules that kept fact-pleading regime from prior code system. See S.C. R. CIV. P. 8 Reporter’s Note; see also Oakley & Coon. 
	Kept fact 
	n/a
	 n/a
	 n/a 

	South Dakota 
	South Dakota 
	S.D. R. CIV. P. § 15-6-8 (also found at S.D. CODIFIED LAWS § 156-8 (2018)) 
	-

	ibility Plaus
	rnandez v. HeAvera Queen of Peace Hosp., 886 N.W.2d 338, 344–45 (S.D. 2016) 
	The adoption of a rules-based system introduced notice pleading to South Dakota. Sazama v. State, 729 N.W.2d 335, 340–41 (S.D. 2007). 
	Change to notice 
	Rules
	 Adopted 
	Sisney v. Best Inc., 754 N.W.2d 804, 809 (S.D. 2008) 

	Tennessee 
	Tennessee 
	TENN. R. CIV. P. 8.01 
	Notice
	 Webb v. Nashville Area Habitat for Humanity, Inc., 346 S.W.3d 422, 427 (Tenn. 2011) 
	The adoption of a rules-based system introduced notice pleading to Tennessee. See Oakley & Coon. 
	Change to notice 
	Rules
	 Rejected 
	Webb v. Nashville Area Habitat for Humanity, Inc., 346 S.W.3d 422, 425 (Tenn. 2011) 


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	Texas 
	Texas 
	TEX. R. CIV. P. 47 
	Notice
	 Weizhong Zheng v. Vacation Network, Inc., 468 S.W.3d 180, 186 (Tex. Ct. App. 2015) 
	The Supreme Court introduced notice pleading when it adopted Texas’s modern rules of civil procedure. See Reaves v. Corpus Christi, 518 S.W.3d 594 n.10 (Tex. Ct. App. 2017). Cf. Cochran v. Carruth, 12 S.W.2d 1078, 1082 (Tex. Ct. Civ. App. 1929) (characterizing Texas as fact pleading jurisdiction, prior to adoption of rules); see also Oakley & Coon. 
	Change to notice 
	Rules 
	Split 
	Split 

	Utah 
	Utah 
	UTAH R. CIV. P. 8(a), (f) 
	Notice
	 Am. W. Bank Members, L.C. v. State, 342 P.3d 224, 230 (Utah 2014) 
	The adoption of a rules-based system introduced notice pleading to Utah. See Williams v. State Farm Ins. Co., 656 P.2d 966, 970–72 (Utah 1982); see also Oakley & Coon. 
	Change to notice 
	Rules
	 n/a
	 n/a 


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	Vermont 
	Vermont 
	VT. R. CIV. P. 8(a), (e), (f) 
	Notice 
	Mahoney v. Tara, LLC, 107 A.3d 887, 892 (Vt. 2014) 
	The adoption of a rules-based system introduced notice pleading to Vermont. See VT. R. CIV. P. 8 Reporter’s Note. Compare Prive v. Vt. Asbestos Grp., 992 A.2d 1035, 1040 (Vt. 2010) with Wright v. Nasal, 271 A.2d 833, 834 (Vt. 1970) 
	Change to notice 
	Rules
	 Rejected 
	Colby v. Umbrella, 955 A.2d 1082, 1086 n.1 (Vt. 2008) 

	Virginia 
	Virginia 
	VA. SUP. CT. R. 1:4(d) 
	Notice
	 Preferred Sys. Solutions, Inc. v. GP Consulting, LLC, 732 S.E.2d 676, 689 (Va. 2012) 
	Rule has aspects of both fact and notice pleading, though Virginia courts insist they apply notice pleading principles. Aspects of notice pleading predate the rules-based system. See Chisholm v. Gilmer, 299 U.S. 99, 103 (1936); see also Harrell v. Woodson, 353 S.E.2d 770, 772 (Va. 1987); Ian James Wilson & William Louis Payne, The Specificity of Pleading in Modern Civil Practice: Addressing Common Misconceptions, 25 U. RICH. L. REV. 135 (1990). 
	Not clear 
	n/a
	 n/a
	 n/a 


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	Wash. 
	Wash. 
	WASH. SUPER. CT. CIV. R. 8(a), (e), (f) 
	Notice
	 McCurry v. Chevy Chase Bank, FSB, 233 P.3d 861, 862–63 (Wash. 2010) (en banc) 
	The adoption of a rules-based system introduced notice pleading to Washington. See Robert Meisenholder, Piecemeal Adoption of the Federal Rules of Civil Procedure in Washington, 26 F.R.D. 123 (1960). 
	Change to notice 
	Rules
	 Rejected 
	McCurry v. Chevy Chase Bank, FSB, 233 P.3d 861, 862–63 (Wash.2010) (en banc) 

	West Virginia 
	West Virginia 
	W. VA. R. CIV. P. 8(a), (e), (f) 
	Notice
	 Roth v.DeFeliceCare, Inc., 700 S.E.2d 183, 188 (W. Va. 2010) 
	The adoption of a rules-based system introduced notice pleading to West Virginia. See Oakley & Coon; see also Wright. 
	Change to notice 
	Rules
	 Rejected 
	Roth v.DeFeliceCare, Inc., 700 S.E.2d 183, 189 n.4 (W. Va. 2010) 


	State 
	State 
	State 
	Rule 
	Current standard 
	Current citation 
	Source of current standard 
	Effect of Rules 
	Mechanism for notice 
	Decision onplausibility 
	Plausibility citation 

	Wisconsin 
	Wisconsin 
	WIS. STAT. § 802.02(1), (5), (6) (2018) 
	ibility Plaus
	ata Key Partners Dv. Permira Advisers LLC, 849 N.W.2d 693, 699 (Wis. 2014) 
	The Wisconsin Supreme Court introduced notice pleading on top of existing mix of rules and statutes as part of an extensive revision of procedure (functionally the introduction of a new rules-based system). See Oakley & Coon; see also Wright; see also WIS. STAT. § 801.01 Judicial Council Committee’s Note; WIS. STAT. § 802.02 Judicial Council Committee’s Note. Note also that prior pleading standard appears to derive from legislative enactment of Field Code-like regime. See Gould v. Jackson, 42 N.W.2d 489, 49
	Not clear 
	Rules*(functionally) 
	Adopted
	 Data Key Partners v. Permira Advisers LLC, 849 N.W.2d 693, 699–701 (Wis. 2014) 

	Wyoming 
	Wyoming 
	WYO. R. CIV. P. 8(a), (d), (e) 
	Notice
	 Ridgerunner, LLC v. Meisinger, 297 P.3d 110, 114 (Wyo. 2013) 
	The adoption of a rules-based system introduced notice pleading to Wyoming. See Oakley & Coon; see also Wright. 
	Change to notice 
	Rules
	 n/a
	 n/a 
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	State 
	State 
	State 
	Current rule 
	Method of adoption of1966-style class action 
	Date of adoption 
	Sources and explanation 
	Method of adoption of 2003 amendments 
	Citation and explanation 

	Alabama 
	Alabama 
	ALA. R. CIV. P. 23 
	Rules
	 1973 
	See Burbank; see also Oakley & Coon. 
	n/a
	 n/a 

	Alaska 
	Alaska 
	ALASKA R. CIV. P. 23 
	Rule amendment 
	1976
	 Burbank.
	 n/a
	 n/a 

	Arizona 
	Arizona 
	ARIZ. R. CIV. P. 23 
	Rule amendment 
	1966
	 Burbank.
	 Rule Amendment 
	See ARIZ. R. CIV. P. 23 

	Arkansas 
	Arkansas 
	ARK. R. CIV. P. 23 
	Judicial decisions interpreting rules (and later judicial rules amendment) 
	1988
	 Burbank explains that the Arkansas Supreme Court interpreted a prior rule as consistent with the 1966 amendments (as of 1988), and later a rule amendment codified this change (1990). 
	Rule Amendment 
	See ARK. R. CIV. P. 23 & Addition to Reporter’s Note,2006 Amendment 


	267 As described in the main text, this table attempts to catalog the states’ adoption of versions of the major federal amendments to the classaction rule. Some interpretative issues are discussed therein. For the 1966 amendments, I began with Stephen Burbank’s research publishedin Stephen B. Burbank, The Class Action Fairness Act of 2005 in Historical Context: A Preliminary View, 156 U. PA. L. REV. 1439 (2008).Citations to Burbank are to this article. I supplemented those citations with original research a
	State 
	State 
	State 
	Current rule 
	Method of adoption of1966-style class action 
	Date of adoption 
	Sources and explanation 
	Method of adoption of 2003 amendments 
	Citation and explanation 

	California 
	California 
	CAL. CIV. R. 3.760 et seq. 
	n/a
	 n/a
	 Retaining a rule not derived from the Federal Rule. 
	Code Amendment 
	Although California did not adopt 1966type amendments, it seemed toincorporate the 2003 changes. See CAL. CIV. R. 3.760 et seq. 
	-


	Colorado 
	Colorado 
	COLO. R. CIV. P. 23 
	Rule amendment 
	1970
	 Burbank identifies the change between 1966 and 1971. It appears that the 1970 revision to Colorado Rules of Civil Procedure updated Rule 23 to match 1966 Federal Rule. 
	n/a
	 n/a 


	State 
	State 
	State 
	Current rule 
	Method of adoption of1966-style class action 
	Date of adoption 
	Sources and explanation 
	Method of adoption of 2003 amendments 
	Citation and explanation 

	Indiana 
	Indiana 
	IND. TR. R. 23 
	Rules
	 1970 
	Burbank identifies the change between 1966 and 1971. It appears that Indiana’s adoption of a rules-based system in 1970 introduced the 1966-type class action. See Boehne v. Camelot Vill. Apartments, 288 N.E.2d 771, 776–77 (Ind. Ct. App. 1972). See also Oakley & Coon. 
	n/a
	 n/a 

	Iowa 
	Iowa 
	IOWA R. CIV. P. 1.261 et seq. 
	Rule amendment 
	1980
	 Burbank.
	 Rule Amendment 
	See IOWA R. CIV. P. 1.261 et seq. 

	Kansas 
	Kansas 
	KAN. STAT. ANN. 60-223 (2018) 
	Legislative amendment 
	1970
	 Burbank lists the date as 1969 and cites a court order. Though there is some ambiguity, it may be more proper to cite statutory amendments effective 1970. See KAN. STAT. ANN. 60223 (2018). 
	-

	Code Amendment 
	See KAN. STAT. ANN. 60-223 (2018); see also Subrin & Main 

	Kentucky 
	Kentucky 
	KY. R. CIV. P. 23.01 et seq. 
	Rule amendment 
	1969
	 Burbank lists the date as 1969 by implication. See also Watson Clay, Significant 1969 Amendments to the Kentucky Rules of Civil Procedure, 58 KY. L.J. 7 (1969). 
	Rule Amendment 
	See KY. R. CIV. P. 23.01 et seq.; see also Subrin & Main 

	Louisiana 
	Louisiana 
	LA. CODE CIV. PROC. ANN. art. 591 et seq. (2018) 
	Judicial decisions interpreting code (and later legislative code amendment) 
	1975
	 Burbank identified the change as dating to 1975, based on judicial decisions interpreting the code. The legislature later updated the code to match the Federal Rule. See LA. CODE CIV. PROC. ANN. art. 591 (2018). 
	Code Amendment 
	See LA. CODE CIV. PROC. ANN. art. 591 et seq. (2018) 


	State 
	State 
	State 
	Current rule 
	Method of adoption of1966-style class action 
	Date of adoption 
	Sources and explanation 
	Method of adoption of 2003 amendments 
	Citation and explanation 

	Indiana 
	Indiana 
	IND. TR. R. 23 
	Rules
	 1970 
	Burbank identifies the change between 1966 and 1971. It appears that Indiana’s adoption of a rules-based system in 1970 introduced the 1966-type class action. See Boehne v. Camelot Vill. Apartments, 288 N.E.2d 771, 776–77 (Ind. Ct. App. 1972). See also Oakley & Coon. 
	n/a
	 n/a 

	Iowa 
	Iowa 
	IOWA R. CIV. P. 1.261 et seq. 
	Rule amendment 
	1980
	 Burbank.
	 Rule Amendment 
	See IOWA R. CIV. P. 1.261 et seq. 

	Kansas 
	Kansas 
	KAN. STAT. ANN. 60-223 (2018) 
	Legislative amendment 
	1970
	 Burbank lists the date as 1969 and cites a court order. Though there is some ambiguity, it may be more proper to cite statutory amendments effective 1970. See KAN. STAT. ANN. 60223 (2018). 
	-

	Code Amendment 
	See KAN. STAT. ANN. 60-223 (2018); see also Subrin & Main 

	Kentucky 
	Kentucky 
	KY. R. CIV. P. 23.01 et seq. 
	Rule amendment 
	1969
	 Burbank lists the date as 1969 by implication. See also Watson Clay, Significant 1969 Amendments to the Kentucky Rules of Civil Procedure, 58 KY. L.J. 7 (1969). 
	Rule Amendment 
	See KY. R. CIV. P. 23.01 et seq.; see also Subrin & Main 

	Louisiana 
	Louisiana 
	LA. CODE CIV. PROC. ANN. art. 591 et seq. (2018) 
	Judicial decisions interpreting code (and later legislative code amendment) 
	1975
	 Burbank identified the change as dating to 1975, based on judicial decisions interpreting the code. The legislature later updated the code to match the Federal Rule. See LA. CODE CIV. PROC. ANN. art. 591 (2018). 
	Code Amendment 
	See LA. CODE CIV. PROC. ANN. art. 591 et seq. (2018) 


	State 
	State 
	State 
	Current rule 
	Method of adoption of1966-style class action 
	Date of adoption 
	Sources and explanation 
	Method of adoption of 2003 amendments 
	Citation and explanation 

	Indiana 
	Indiana 
	IND. TR. R. 23 
	Rules
	 1970 
	Burbank identifies the change between 1966 and 1971. It appears that Indiana’s adoption of a rules-based system in 1970 introduced the 1966-type class action. See Boehne v. Camelot Vill. Apartments, 288 N.E.2d 771, 776–77 (Ind. Ct. App. 1972). See also Oakley & Coon. 
	n/a
	 n/a 

	Iowa 
	Iowa 
	IOWA R. CIV. P. 1.261 et seq. 
	Rule amendment 
	1980
	 Burbank.
	 Rule Amendment 
	See IOWA R. CIV. P. 1.261 et seq. 

	Kansas 
	Kansas 
	KAN. STAT. ANN. 60-223 (2018) 
	Legislative amendment 
	1970
	 Burbank lists the date as 1969 and cites a court order. Though there is some ambiguity, it may be more proper to cite statutory amendments effective 1970. See KAN. STAT. ANN. 60223 (2018). 
	-

	Code Amendment 
	See KAN. STAT. ANN. 60-223 (2018); see also Subrin & Main 

	Kentucky 
	Kentucky 
	KY. R. CIV. P. 23.01 et seq. 
	Rule amendment 
	1969
	 Burbank lists the date as 1969 by implication. See also Watson Clay, Significant 1969 Amendments to the Kentucky Rules of Civil Procedure, 58 KY. L.J. 7 (1969). 
	Rule Amendment 
	See KY. R. CIV. P. 23.01 et seq.; see also Subrin & Main 

	Louisiana 
	Louisiana 
	LA. CODE CIV. PROC. ANN. art. 591 et seq. (2018) 
	Judicial decisions interpreting code (and later legislative code amendment) 
	1975
	 Burbank identified the change as dating to 1975, based on judicial decisions interpreting the code. The legislature later updated the code to match the Federal Rule. See LA. CODE CIV. PROC. ANN. art. 591 (2018). 
	Code Amendment 
	See LA. CODE CIV. PROC. ANN. art. 591 et seq. (2018) 


	State 
	State 
	State 
	Current rule 
	Method of adoption of1966-style class action 
	Date of adoption 
	Sources and explanation 
	Method of adoption of 2003 amendments 
	Citation and explanation 

	Maine 
	Maine 
	ME. R. CIV. P. 23 
	Rule amendment 
	1981
	 Burbank was unable to identify the year that Maine introduced the 1966type class action. My research suggests that Maine adopted post1966 version of Rule 23 by rule amendment in 1981. See ME. R. CIV. P. 23, Advisory Committee Notes-1981. 
	-
	-
	-

	n/a
	 n/a 

	Maryland 
	Maryland 
	MD. R. CIV. P. 2-231 
	Rules
	 1984 
	See Burbank; see also Oakley & Coon.
	 n/a
	 n/a 

	Massachusetts 
	Massachusetts 
	MASS. R. CIV. P. 23 
	Rules
	 1973 
	See Burbank; see also Oakley & Coon.
	 n/a
	 n/a 

	Michigan 
	Michigan 
	MICH. CT. R. 3.501 
	Rules
	 1985
	 Although there is some complexity in the history of Michigan procedure, it appears that the introduction of a rules-based system of procedure in 1985 introduced the 1966-type class action. See Oakley & Coon. 
	n/a
	 n/a 

	Minnesota 
	Minnesota 
	MINN. R. CIV. P. 23.01 et seq. 
	Rule amendment 
	1967
	 Burbank.
	 Rule Amendment 
	See MINN. R. CIV. P. 23.01 et seq.; see also Subrin & Main. 

	Mississippi 
	Mississippi 
	n/a
	 n/a
	 n/a
	 No class action. Burbank.
	 n/a
	 n/a 

	Missouri 
	Missouri 
	MO. R. CIV. P. 52.08 
	Rule amendment 
	1972
	 Burbank.
	 n/a
	 n/a 

	Montana 
	Montana 
	MONT. R. CIV. P. 23 
	Rule amendment 
	1967
	 Burbank.
	 Rule Amendment 
	See MONT. R. CIV. P. 23; see also Subrin & Main. 


	State 
	State 
	State 
	Current rule 
	Method of adoption of1966-style class action 
	Date of adoption 
	Sources and explanation 
	Method of adoption of 2003 amendments 
	Citation and explanation 

	Nebraska 
	Nebraska 
	NEB. CT. R. PLDG. § 61108 
	-

	n/a
	 n/a
	 Retaining a rule not derived from the Federal Rule.  Burbank. 
	n/a
	 n/a 

	Nevada 
	Nevada 
	NEV. R. CIV. P. 23 
	Rule amendment 
	1971
	 Burbank.
	 n/a
	 n/a 

	New Hampshire 
	New Hampshire 
	N.H. SUPER. CT. CIV. R. 16 
	Rule amendment 
	1983
	 Burbank.
	 n/a
	 n/a 

	New Jersey 
	New Jersey 
	N.H. R. CT. 4:32-2 
	Rule amendment 
	1969
	 Burbank.
	 Rule Amendment 
	See N.J. R. CT. 4:322 
	-


	New Mexico 
	New Mexico 
	N.M. R. CIV. P. DIST. CT. 1-023 
	Rule amendment 
	1978
	 Burbank.
	 n/a
	 n/a 

	New York 
	New York 
	N.Y. C.P.L.R. § 901 et seq. 
	Legislative amendment 
	1975
	 Burbank.
	 n/a
	 n/a 

	North Carolina 
	North Carolina 
	N.C. G.S. §1A-1, Rule 23 
	n/a
	 n/a
	 Retaining equivalent to older version of Federal Rule. Burbank. 
	n/a
	 n/a 

	North Dakota 
	North Dakota 
	N.D. R. Civ. P. 23 
	Rule amendment 
	1971
	 Burbank identifies the change between 1971 and 1973. Burbank. 
	Rule Amendment 
	See N.D. R. Civ. P. 23 

	Ohio 
	Ohio 
	OHIO CIV. R. 23 
	Rules
	 1970 
	Burbank; see also OHIO CIV. R. 23, Staff Notes; Oakley & Coon. 
	Rule Amendment 
	See OHIO CIV. R. 23; see also Subrin & Main 

	Oklahoma 
	Oklahoma 
	OKLA. STAT. tit. 12, §2023 (2018) 
	Legislative amendment 
	1978
	 Burbank.
	 Code Amendment 
	See OKLA. STAT. tit. 12, § 2023 (2018); see also Subrin & Main 


	State 
	State 
	State 
	Current rule 
	Method of adoption of1966-style class action 
	Date of adoption 
	Sources and explanation 
	Method of adoption of 2003 amendments 
	Citation and explanation 

	Oregon 
	Oregon 
	OR. R. CIV. P. 32 
	Legislative amendment 
	1973
	 Burbank. See also OR. REV. STAT. § 13.220 (repealed 1979) (amending prior code system to allow for 1966type class actions). 
	-

	n/a
	 n/a 

	Pennsylvania 
	Pennsylvania 
	PA. R. CIV. P. 1702 
	Rule amendment 
	1977
	 Burbank.
	 n/a
	 n/a 

	Rhode Island 
	Rhode Island 
	R.I. SUPR. R. CIV. P. 23 
	Rule amendment 
	1991
	 Burbank.
	 n/a
	 n/a 

	South Carolina 
	South Carolina 
	S.C. R. CIV. P. 23 
	Rules
	 1985
	 Burbank. See also Oakley & Coon.
	 n/a
	 n/a 

	South Dakota 
	South Dakota 
	S.D. R. CIV. P. § 15-6-23 (also found at S.D. CODIFIED LAWS § 15-623 (2018)) 
	-

	Rule amendment 
	1969
	 Burbank.
	 n/a
	 n/a 

	Tennessee 
	Tennessee 
	TENN. R. CIV. P. 23.01 et seq. 
	Rules
	 1971 
	Burbank. See also Oakley & Coon; Wright. 
	n/a
	 n/a 

	Texas 
	Texas 
	TEX. R. CIV. P. 42 
	Rule amendment 
	1977
	 Burbank.
	 Rule Amendment 
	See TEX. R. CIV. P. 42. 

	Utah 
	Utah 
	UTAH. R. CIV. P. 23 
	Rule amendment 
	1971
	 Burbank.
	 n/a
	 n/a 

	Vermont 
	Vermont 
	VT. R. CIV. P. 23 
	Rules
	 1971 
	Burbank.
	 n/a
	 n/a 


	State 
	State 
	State 
	Current rule 
	Method of adoption of1966-style class action 
	Date of adoption 
	Sources and explanation 
	Method of adoption of 2003 amendments 
	Citation and explanation 

	Virginia 
	Virginia 
	n/a
	 n/a
	 n/a
	 No class action. Burbank.
	 n/a
	 n/a 

	Washington 
	Washington 
	WASH. SUPER. CT. CIV. R. 23 
	Rule amendment 
	1967
	 Burbank.
	 n/a
	 n/a 

	West Virginia 
	West Virginia 
	W. VA. R. CIV. P. 23 
	Judicial decisions interpreting rules (and later judicial rules amendment) 
	1983
	 Although Burbank dates the adoption of 1966-style class actions to 1998, he also acknowledges earlier judicial decisions adopting 1966-typerequirements. See, e.g., State v. Starcher, 474 S.E.2d 186, 187 (W. Va 1996); Burks v. Wymer, 307 S.E.2d 647, 647 (W. Va. 1983). Having reviewed these cases, it appears that judicial interpretation first introduced the 1966-type class action to West Virginia, followed by rules amendment. 
	n/a
	 n/a 

	Wisconsin 
	Wisconsin 
	WIS. STAT. 803.08 (2018) 
	n/a
	 n/a
	 Retaining a rule not derived from the Federal Rule. Burbank. 
	n/a
	 n/a 

	Wyoming 
	Wyoming 
	WYO. R. CIV. P. 23 
	Rule amendment 
	1971
	 Burbank.
	 Rule Amendment 
	See WYO. R. CIV. P. 23. 
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	State
	State
	State
	 Current rule 
	Fee Shifting 

	Alabama 
	Alabama 
	ALA. R. CIV. P. 68 
	No 

	Alaska 
	Alaska 
	ALASKA R. CIV. P. P. 68 
	Yes 

	Arizona 
	Arizona 
	ARIZ. R. CIV. P. 68 
	No 

	Arkansas 
	Arkansas 
	ARK. R. CIV. P. 68 
	No 

	California 
	California 
	CAL. C. CIV. P. § 998 
	No 

	Colorado 
	Colorado 
	COLO. REV. STAT. § 13-17-202 
	No 

	Connecticut 
	Connecticut 
	CONN. GEN. STAT. § 52-192a
	 Yes 

	Delaware 
	Delaware 
	DEL. SUPER. CT. CIV. R. 68 
	No 

	Florida 
	Florida 
	FLA. STAT. § 768.79; FLA. R. CIV. P. 1.442 
	Yes 

	Georgia 
	Georgia 
	GA. CODE ANN. § 9-11-68 
	Yes 

	Hawaii 
	Hawaii 
	HAW. R. CIV. P. 68 
	No 

	Idaho 
	Idaho 
	IDAHO R. CIV. P. 68 
	No 

	Illinois 
	Illinois 
	n/a
	 n/a 

	Indiana 
	Indiana 
	IND. TR. P. R. 68 
	No 

	Iowa 
	Iowa 
	IOWA CODE § 677.1 et seq.
	 No 

	Kansas 
	Kansas 
	KAN. STAT. ANN. § 60-2002 
	No 

	Kentucky 
	Kentucky 
	KY. R. CIV. P. 68 
	No 

	Louisiana 
	Louisiana 
	LA. CODE CIV. PROC. ANN. art. 790 
	No 

	Maine 
	Maine 
	ME. R. CIV. P. 68 
	No 

	Maryland 
	Maryland 
	n/a
	 n/a 

	Massachusetts 
	Massachusetts 
	MASS. R. CIV. P. 68 
	No 

	Michigan 
	Michigan 
	MICH. CT. R. 2.405
	 Yes 

	Minnesota 
	Minnesota 
	MINN. R. CIV. P. 68.01 et seq.
	 No 

	Mississippi 
	Mississippi 
	MISS. R. CIV. P. P. 68 
	No 

	Missouri 
	Missouri 
	MO. REV. STAT. § 77.04
	 No 

	Montana 
	Montana 
	MONT. R. CIV. P. 68 
	No 

	Nebraska 
	Nebraska 
	NEB. REV. STAT. § 25-901 
	No 

	Nevada 
	Nevada 
	NEV. R. CIV. P. 68 
	Yes 


	268 As described in the main text, this table attempts to catalog the states’ approaches to attorney fees in offer-of-judgment rules pleading. This table reflects original research. The “Fee Shifting” column captures whether the state provides for attorney fee shifting when an offer of judgment is rejected and then the final award is lower. 
	State
	State
	State
	 Current rule 
	Fee Shifting 

	New Hampshire 
	New Hampshire 
	n/a
	 n/a 

	New Jersey 
	New Jersey 
	N.J. R. CT. 4:58-1 et seq.
	 Yes 

	New Mexico 
	New Mexico 
	N.M. R. CIV. P. DIST. CT. 1-068 
	No 

	New York 
	New York 
	N.Y. C.P.L.R. § 3220 et seq.
	 No 

	North Carolina 
	North Carolina 
	N.C. G.S. § 1A-1, Rule 68 
	No 

	North Dakota 
	North Dakota 
	N.D. R. CIV. P. 68 
	No 

	Ohio 
	Ohio 
	n/a
	 n/a 

	Oklahoma 
	Oklahoma 
	OKLA. STAT. tit. 12, § 1101 
	No 

	Oregon 
	Oregon 
	OR. R. CIV. P. 54 
	No 

	Pennsylvania 
	Pennsylvania 
	n/a
	 n/a 

	Rhode Island 
	Rhode Island 
	R.I. SUPER. R. CIV. P. 68 
	No 

	South Carolina 
	South Carolina 
	S.C.R. CIV. P. 68 
	No 

	South Dakota 
	South Dakota 
	S.D. R. CIV. P. § 15-6-68 (also found at S.D. CODIFIED LAWS § 15-6-68)  
	No 

	Tennessee 
	Tennessee 
	TENN. R. CIV. P. 68 
	No 

	Texas 
	Texas 
	TEX. R. CIV. P. 167.4; TEX. CIV. PRAC. & REM. CODE ANN. § 42.004 
	Yes 

	Utah 
	Utah 
	UTAH. R. CIV. P. 68 
	No 

	Vermont 
	Vermont 
	VT. R. CIV. P. 68 
	No 

	Virginia 
	Virginia 
	n/a
	 n/a 

	Washington 
	Washington 
	WASH. SUPER. CT. CIV. R. 68 
	No 

	West Virginia 
	West Virginia 
	W. VA. R. CIV. P. 68 
	No 

	Wisconsin 
	Wisconsin 
	WIS. STAT. § 807.01 
	No 

	Wyoming 
	Wyoming 
	WYO. R. CIV. P. 68 
	No 


	100 CORNELL LAW REVIEW [Vol. 104:1 
	5 See FED. R. CIV. P. 26, advisory committee’s note to 2015 amendment. 
	5 See FED. R. CIV. P. 26, advisory committee’s note to 2015 amendment. 

	6 
	6 

	8 See infra notes 246–49 and accompanying text. 
	8 See infra notes 246–49 and accompanying text. 
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