COMMENT

DATA VERSUS MORE DATA IN MULTIDISTRICT
LITIGATION

Elizabeth Chamblee Burch

Perceptions of Justice in Multidistrict Litigation: Voices from
the Crowd presents the results of a study that no one wanted
us to do—or help us to do. Professors Lynn Baker and Andrew
Bradt would prefer to dismiss as “anecdote” our two-year effort
to find and gain the trust of multidistrict litigation (MDL)
plaintiffs whose attorneys told them not to discuss their case
with anyone, including us.!

Baker and Bradt raise two primary criticisms: that Dr.
Margaret Williams and I have too small a sample and that the
participants we do have are biased. We acknowledge both
sample size and selection bias as potential limitations in the
article.? And yet, it is noteworthy that our 217 plaintiffs lived
in 42 different states and had diverse backgrounds,
educations, and races. Their cases originated in 32 different
state and federal courts, and 295 lawyers from 145 law firms
represented them.

Other noteworthy studies have included a similar number
of participants yet have much to say about procedural justice.
For her book, Perceptions in Litigation and Mediation: Lawyers,
Defendants, Plaintiffs, and Gendered Parties, Tamara Relis’s
spoke with only 17 plaintiffs.® Professor Gillian Hadfield had
155 usable survey responses for her work on the 9/11 Victim
Compensation Fund.* And perhaps most famously, The
Perception of Justice, a RAND study by noted scholars Allan
Lind, Robert MacCoun, Patricia Ebener, William Felstinger,
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Deborah Hensler, Judith Resnik, and Tom Tyler included 286
litigants from three counties in three states.®

Nor should there be a concern that a majority of our
respondents were plaintiffs in a pelvic mesh MDL. Research
demonstrates that most products-liability MDLs (the pelvic-
mesh proceedings included) involve the same repeat-player
attorneys, settlement provisions, and judicial techniques.®
Those similarities allowed us to keep the sample size
manageable without sacrificing generalizability.

If the size of our study is comparable to others, what about
selection bias? We could not, of course, control what others
said about our study, though Bradt and Baker make much of
this. We aimed to reach a diverse cross-section of plaintiffs not
only by posting in social media and publicizing the survey
through articles in The New York Times, Reuters, Law.com, and
The Daily Report, but also by going directly to the source. We
contacted 42 plaintiffs’ attorneys (some from each proceeding)
as well as special masters like Lynn Baker.

We hoped that they would help us disseminate the study
to the thousands of plaintiffs they worked with. They didn’t.
Most never responded at all. One, however, was candid. After
he checked with the other lawyers in the firm he headed, he
said,

[TThey do not want to give up a list of the NuvaRing clients
(more then 500). The settlement was a disaster, coming
after the cases were dismissed, so there was very little $
available per client for a lot of women. So they all expressed
their unhappiness to us. Your [questions] will only stir up
their anger again, which is in part directed toward the
lawyer.”

The least surprising aspect of our findings was that
plaintiffs were unhappy with the procedural opportunities
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MDL affords them. There are decades worth of procedural-
justice studies demonstrating that people want their attorneys
to be involved with them and their case, expedient resolution
and adversarial process before a neutral decisionmaker, and
control over the process through opportunities to participate,
present evidence, and tell their story.® These components form
the cornerstone of fair process everywhere: in the workplace,®
during police encounters,'? in alternative dispute resolution,!!
and, of course, in court.!?2 But these hallmark features are
often lacking in MDL, which focuses on efficiency.

Nevertheless, Baker and Bradt take issue with the primary
finding that plaintiffs in MDL may not be happy about the
process. In so doing, they assume that typical MDL plaintiffs
are satisfied. But they provide no evidence to support their
assumption. And they don’t want their assumption tested
because, as they say, the results could be fodder for the
defense bar.

Academics should not avoid asking questions or studying
issues because they fear how their results might be used.
Unlike our critics, neither Dr. Williams nor I consult for
plaintiffs or defendants (or anyone else for that matter).'3 If
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small sample size and selection bias are truly Baker and
Bradt’s concerns, both could be addressed by extending the
study with more data. But nowhere in their essay do they
suggest that. Instead, they would prefer we not ask the
question in the first place. We agree that “scholars are in the
knowledge-creation business.”’* Creating knowledge means
asking hard questions even if—especially if—others would
rather you not.

outside consultant, and, with one exception as a class notice expert in 2009,
neither has Professor Burch.
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