INTERNATIONAL LAW IN THE BOARDROOM

Kishanthi Parellat

Conventional wisdom expects that international law will
proceed through a “state pathway” before regulating corpora-
tions: it binds national governments that then bind corpora-
tions. But recent corporate practices confound this story.
American corporations complied with international laws even
when the state pathway broke down. This unexpected com-
pliance leads to three questions: How did corporations com-
ply? Why did they do so? Who enforced international law?
These questions are important for two reasons. First, many
international laws depend on corporate cooperation in order to
succeed. Second, the state pathway is not robust, then or
now. It is therefore vital to identify alternatives to the state
pathway in order for international laws — on human rights,
climate change, labor rights, corruption, and other issues — to
reach corporate boardrooms, C-Suites, offices, and supply
chains.

This Article synthesizes two traditionally separate fields —
public international law and corporate governance — to offer a
descriptive account of how corporations incorporate interna-
tional law into board governance, management decision malc-
ing, and contractual relationships. It offers three case studies
in climate change, human rights, and sustainable develop-
ment that reveal important incentives and mechanisms for
international law compliance that are neglected under the
traditional view. It explains that corporations comply in order
to manage risks, appease stakeholders, and advance corpo-
rate purpose and strategy. Proxy advisors, investors, civil so-
ciety actors, and even peer corporations enforce international
law when a government actor will not. Normatively, these
insights enrich academic debates concerning the operation
and effectiveness of international law. On a policy level, this
Article offers three recommendations for designing interna-
tional agreements in order to encourage corporate compliance:
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Jfacilitate comparability, create indicators, and identify corpo-
rate-purpose compatibility. It applies these lessons to two in-
ternational agreements in development: (a) treaty on business
and human rights, and (b) treaty on pandemic prevention and
preparedness.
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INTRODUCTION

Former President Donald Trump famously withdrew from
the Paris Agreement on climate change,! explaining that he
“was elected to represent the citizens of Pittsburgh, not Paris.”2
He similarly withdrew from the United Nations Educational
Scientific and Cultural Organization (‘UNECSO”),3 the Trans-

1 Lisa Friedman, Trump Serves Notice to Quit Paris Climate Agreement, N.Y.
TIMES (Nov. 4, 2019), https://www.nytimes.com/2019/11/04/climate/trump-
paris-agreement-climate.html [https://perma.cc/7GRR-68XY].

2 Michael D. Shear, Trump Will Withdraw U.S. from Paris Climate Agreement,
N.Y. TIMES (June 1, 2017), https://www.nytimes.com/2017/06/01/climate/
trump-paris-climate-agreement.html [https://perma.cc/SR6E-MR2T].

3 Gardiner Harris & Steven Erlanger, U.S. Will Withdraw from Unesco, Citing
Its ‘Anti-Israel Bias,” N.Y. TIMES (Oct. 12, 2017), https://www.nytimes.com/2017/
10/12/us/politics /trump-unesco-withdrawal.html [https://perma.cc/7NAN-
WWAD].


https://perma.cc/7NAN
https://www.nytimes.com/2017
https://perma.cc/8R6E-MR2T
https://www.nytimes.com/2017/06/01/climate
https://perma.cc/7GRR-68XY
https://www.nytimes.com/2019/11/04/climate/trump
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Pacific Partnership (“TPP”),# the United Nations Human Rights
Council,® and the World Health Organization (“WHO”),® and he
threatened to withdraw from the World Trade Organization
(“WTO”)7 and the North Atlantic Treaty Organization (“NATO”).8
He withdrew from treaties that the U.S. had previously ratified,
including the Treaty on Open Skies® and Intermediate-Range
Nuclear Forces Treaty,!© and he attempted to “unsign” agree-
ments that the United States had already supported, such as
the Arms Trade Treaty.!'! His choices have led to a foreign
policy labelled “the Withdrawal Doctrine”!2 with critics claim-
ing that “the Trump administration has waged an assault on
international law unparalleled in the post-war era.”!3

4 Peter Baker, Trump Abandons Trans-Pacific Partnership, Obama’s Signa-
ture Trade Deal, N.Y. TIMES (Jan. 23, 2017), https://www.nytimes.com/2017/01/
23/us/politics /tpp-trump-trade-nafta.html [https://perma.cc/7Y5P-ECLTI.

5 Colin Dwyer, U.S. Announces Its Withdrawal from U.N. Human Rights Coun-
cil, NPR (June 19, 2018), https://www.npr.org/2018/06/19/621435225/u-s-
announces-its-withdrawal-from-u-n-s-human-rights-council [https://perma.cc/
96ZH-QSQ2].

6 Katie Rogers & Apoorva Mandavilli, Trump Administration Signals Formal
Withdrawal from W.H.O., N.Y. TIMES (July 7, 2020) https://www.nytimes.com/
2020/07/07 /us/politics/coronavirus-trump-who.html [https://perma.cc/
SDB2-3LGK].

7 Harold Hongju Koh, Presidential Power to Terminate International Agree-
ments, 128 YALE L.J. 432, 433 (Nov. 12, 2018).

8 Id. at 433-34.

9 Dominick Mastrangelo, Trump Administration Pulls Out of Open Skies
Treaty with Russia, THE HILL (Nov. 22, 2020, 8:37 AM), https://thehill.com/
homenews/administration/527056-us-withdraws-from-open-skies-treaty-with-
russia [https://perma.cc/LE7H-KXGN]; see Jean Galbraith, Trump Administra-
tion Announces Withdrawal from Four International Agreements, 113 AM. J. INT'L L.
131, 132 (2019) (noting that “this latest round [of withdrawals] involved three
Article II treaties to which the Senate had provided its advice and consent.”).

10 The Intermediate-Range Nuclear Forces Treaty, U.S. DEP'T OF STATE, https:/
/2017-2021.state.gov/inf/index.html [https://perma.cc/58X2-SNZW] (last up-
dated Jan. 20, 2021) (“On October 20, 2018, President Trump announced that the
United States would exit the INF Treaty in response to Russia’s longstanding
violation of its obligations under the Treaty.”).

11 Bill Chappell, Trump Moves to Withdraw U.S. from U.N. Arms Trade Treaty,
NPR (Apr. 26, 2019, 2:53 PM), https://www.npr.org/2019/04/26/717547741/
trump-moves-to-withdraw-u-s-from-u-n-arms-trade-treaty [https://perma.cc/
9S2T-LHPB] (“President Trump effectively “unsigned” an international arms sales
agreement Friday, moving to withdraw the U.S. from the United Nations’ Arms
Trade Treaty. The agreement sets global standards for regulating transfers of
conventional arms, from rifles to tanks and airplanes.”).

12 Richard Haass, Trump’s Foreign Policy Doctrine? The Withdrawal Doctrine,
COUNCIL ON FOREIGN RELATIONS (May 27, 2020), https://www.cfr.org/article/
trumps-foreign-policy-doctrine-withdrawal-doctrine [https://perma.cc/4VA7-
4UMJ].

13 See, e.g., Oona Hathaway, Reengaging on Treaties and Other International
Agreements (Part I): President Donald Trump’s Rejection of International Law, JUST
SECURITY (Oct. 2, 2020), https://www.justsecurity.org/72656/reengaging-on-
treaties-and-other-international-agreements-part-i-president-donald-trumps-re-


https://www.justsecurity.org/72656/reengaging-on
https://perma.cc/4VA7
https://www.cfr.org/article
https://perma.cc
https://www.npr.org/2019/04/26/717547741
https://perma.cc/58X2-SNZW
https://2017-2021.state.gov/inf/index.html
https://perma.cc/LE7H-KXGN
https://thehill.com
https://perma.cc
https://www.nytimes.com
https://perma.cc
https://www.npr.org/2018/06/19/621435225/u-s
https://perma.cc/7Y5P-ECLT
https://www.nytimes.com/2017/01
https://Treaty.11
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But the United States’ resistance to international law both
predates and will likely outlive the Trump administration.!4
While the Biden administration has re-engaged with interna-
tional laws and organizations that the Trump administration
abandoned,!® it too remains wary of entering into important
but legally binding agreements.'¢ Over the decades, the United
States has declined to ratify a number of prominent treaties,
such as the Convention on the Rights of the Child, the
Convention on the Elimination of All Forms of Discrimination
Against Women, and the Convention on Biological Diversity.!”
This foreign policy has implications for both the United States’
conduct on the world stage and the conduct of non-state actors
within the jurisdiction of the United States. Conventional wis-
dom expects that international law will reach these non-state
actors through a “state pathway”: international law binds
states that, in turn, bind non-state actors to those interna-
tional laws.!® If that state pathway breaks down—as it did
under the Trump administration—then conventional wisdom
predicts that non-state actors would not comply with interna-
tional law.

But recent developments confound this conventional wis-
dom. This Article explains that one type of non-state actor—

jection-of-international-law [https://perma.cc/LZ2Z-UEUK]; see generally Har-
old Hongju Koh, THE TRUMP ADMINISTRATION AND INTERNATIONAL LAW 5 (2018).

14 See, e.g., Kevin Jon Heller, Symposium: Koh, Trump, Obama — and Jean
Baudrillard (Part 1), OPINIO JURIS (Feb 21, 2018) http://opiniojuris.org/2018/02/
21/koh-trump-obama-and-jean-baudrillard [https://perma.cc/Z58W-7LEU]
(discussing retrospective and prospective views of the Trump administration’s
international law policies).

15 Nathan Rott, Biden Moves to Have U.S. Rejoin Climate Accord, NPR
(Jan. 20, 2021, 5:42 PM), https://www.npr.org/sections/inauguration-day-live-
updates/2021/01/20/958923821 /biden-moves-to-have-u-s-rejoin-climate-ac-
cord [https://perma.cc/FKG9-3CK4].

16  See, e.g., Matthew Lee, US Tells Russia It Won't Rejoin Open Skies Arms
Control Pact, ASSOCIATED PRESS (May 27, 2021) https://apnews.com/article/don-
ald-trump-europe-russia-government-and-politics-69038e96de8488f2¢759b126
¢c27d1366 [perma.cc/7NY5-AWW9]; Associated Press, WATCH: White House Cites
Concerns with Pandemic Treaty, WHO Report, PBS NEWSHOUR (Mar. 30, 2021),
https://www.pbs.org/newshour/politics /watch-live-jen-psaki-holds-white-
house-news-briefing-7 [https://perma.cc/R4PB-V8V6].

17 Status of Ratifications Interactive Dashboard: United States of America,
U.N. OFF. OF HIGH COMM'R FOR HUM. RTS., https://indicators.ohchr.org [https://
perma.cc/S2X5-ESYS] (last visited Sept. 9, 2022).

18  See, e.g., Jay Butler, The Corporate Keepers of International Law, 114 AM.
J. INT'L L. 189, 216 (2020) (“Corporations are neither the authors of international
norms nor the primary audience for their application. Instead, international legal
obligations are mandated by and for states and only reach corporations to the
extent that states themselves have implemented such obligations in their domes-
tic legal systems and made them applicable to private companies.”).


https://indicators.ohchr.org
https://perma.cc/R4PB-V8V6
https://www.pbs.org/newshour/politics/watch-live-jen-psaki-holds-white
https://apnews.com/article/don
https://perma.cc/FKG9-3CK4
https://www.npr.org/sections/inauguration-day-live
https://perma.cc/Z58W-7LEU
http://opiniojuris.org/2018/02
https://perma.cc/LZ2Z-UEUK
https://Diversity.17
https://agreements.16
https://administration.14
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corporations—complied with international law even when the
state pathway broke down.!'® This unexpected compliance with
international law raises three questions that this Article ex-
plores: (a) how did corporations comply with international law;
(b) why did they do so when not legally obligated, and (c) who
enforced international law if not government actors? By an-
swering these questions, this Article provides descriptive, nor-
mative, and policy contributions that deepen academic and
policy discussions of how international law operates.

Descriptively, this Article uses a new approach to answer
an old question: Do actors comply with international law and, if
so, why.2¢ The significance of this inquiry is understandable
because international law lacks many of the familiar features
that compel compliance within a national setting. This Article
revisits this old question but switches its focus from compli-
ance by state actors to corporate actors to examine if and why
the latter comply with international law.2! It answers these
questions by opening up the “black box” of the corporation to
examine three of its dimensions: board governance, manage-
ment decision making, and third—-party contractual relation-
ships. It relies on original research of board committee
charters, investor materials, 10-K reports, proxy statements,
sustainability reports, mandated online disclosures, “no-action
letters,” training materials, industry and company codes of
conduct, among others, to examine if and how international
law in three areas—climate change, human rights, and sustain-
able development—influence corporate decision making.

This research offers a picture of international law “on the
ground” or, more accurately, in the boardroom, C-suite, offices,
and supply chains of approximately twenty large companies
across six different sectors: Amazon, Apple, Bank of America,
Berkshire Hathaway, Boeing, Chevron, ConocoPhillips, Exx-
onMobil, Home Depot, JPMorgan Chase, Johnson & Johnson,
Microsoft, Nvidia, Pfizer, Raytheon, Tesla, United Health
Group, and UPS. It finds that many of these companies insti-
tutionalize international law in several ways, including by allo-

19 See generally id. (providing examples when business actors complied with
international law despite lack of state mandate to do so).

20  See Jacob Katz Cogan, Noncompliance and the International Rule of Law,
31 YALE J. INT'L L. 189, 191 (2006) (“[Flor many scholars, the most important issue
confronting international law is how to induce compliance with international
norms, that is, how to encourage nations to obey international law.”).

21  See, e.g., Harold Hongju Koh, Transnational Legal Process, 75 NEB. L. REV.
181, 184 (1996) (explaining the importance of examining the actions of non-state
actors).
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cating oversight to specific board committees; developing
performance metrics; employing directors with relevant exper-
tise; tying executive compensation to progress; creating execu-
tive level positions; utilizing cross-functional teams to
coordinate implementation; joining industry-level organiza-
tions; and using supplier training to improve performance.
Collectively, the case studies present a picture warranting both
optimism and caution. The good news is that many corpora-
tions do incorporate international law into their governance
and operations. The bad news is that this incorporation is
unevenly distributed across corporations, with some doing
more than others, and across international laws, with some
receiving more attention.

Normatively, this Article both presents and answers an im-
portant puzzle. This Article demonstrates that corporations
continue to comply with international law even when a govern-
ment actor does not make them do it. This begs the question:
why? This Article explains that government mandate is only
one important incentive for corporate compliance. Corpora-
tions also comply with international law to manage risks, main-
tain relationships with stakeholders, and advance corporate
strategy and purpose. Similarly, government actors are not the
only ones who incentivize corporations to comply with interna-
tional law. Instead, peer corporations, investors, proxy advi-
sors, and civil society actors also enforce it.

On a policy level, this Article provides insight to policymak-
ers on how to build upon these burgeoning corporate practices
that present a promising picture but one tinged with caution.
While many corporations do comply with international law,
many others do not. Using three case studies, this Article pro-
vides a framework for predicting different levels of corporate
compliance with international law. Specifically, it explains that
compliance may be strong when the visibility of the corporation
and the policy issue are high but compliance declines as either
or both of these factors wane. It is not surprising that large and
visible corporations demonstrate their adherence to interna-
tional law norms on climate change given the salience of the
issue, its potential impact on financial performance, and the
scrutiny of investors, employees, and regulators on corporate
climate mitigation strategies. In contrast, compliance may
dwindle for less visible issues or less visible corporations. This
framework suggests that corporate compliance — even when
present among some corporations — may nonetheless vary
widely across corporations, sectors, and issue areas. This Arti-
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cle therefore explains how policymakers can encourage compli-
ance by those corporations that continue to ignore
international law. It recommends three lessons that policy-
makers should heed when designing international agreements
that seek to change corporate behavior: (a) facilitate compara-
bility between corporations, (b) incorporate indicators to mea-
sure progress, and (c) identify corporate-purpose compatibility
of the international agreement. These lessons are particularly
critical at this moment because of important international
agreements currently in development that seek to change cor-
porate behavior on two fronts: (a) human rights, and (b) pan-
demic prevention and preparedness. This Article applies its
lessons to both of these agreements in order to guide
policymakers.

This Article proceeds as follows. Section I explains that
corporations maintain three distinct relationships with inter-
national law as targets of its regulation, influencers of its crea-
tion, and contributors to its enforcement. Section II provides
definitional clarity by explaining what it means for a corpora-
tion to comply with international law. Section III presents case
studies in three areas of international law—climate change,
human rights, and sustainable development— that analyze the
policies and practices of six companies in each case study.
Section IV explores the normative implications of the case
studies by identifying the reasons corporations comply with
international law and the actors who enforce it. Section V uses
these normative insights to recommend that policymakers in-
clude the following features in the design of future interna-
tional agreements: (1) corporate comparability, (2) key
indicators, and (3) corporate-purpose compatibility. This Sec-
tion applies these recommendations to two international agree-
ments in development that depend on corporate cooperation in
order to succeed. The first is an internationally legally binding
instrument on corporations and human rights authorized by
the UN Human Rights Council in 2014. The second is an inter-
nationally binding instrument on pandemic prevention and
preparedness authorized by the World Health Organization in
2021 in response to the COVID-19 pandemic.

I
THE MANY ROLES OF CORPORATIONS IN INTERNATIONAL
LAW: TARGETS, CREATORS, AND ENFORCERS

This Section explains that corporations maintain three im-
portant relationships with international law as its targets, cre-
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ators, and enforcers. First, corporations are targets when
international laws seek to change their behavior. Second, cor-
porations are creators of international law because of their par-
ticipation in the development and interpretation of
international agreements. Finally, corporations are enforcers
of international law against multiple audiences, such as
broader enterprise, suppliers, consumers, competitors and
peers, and government actors.

A. Corporations as Targets of International Law

International law targets corporations by legally binding
government actors to encourage some types of corporate be-
havior and discourage others.??2 For example, many corpora-
tions are implicated in human rights abuses around the
world.23 In December 2020, plaintiffs who are Rohingya refu-
gees from Myanmar filed a $150 billion class action lawsuit
against Meta, Facebook’s parent company, “allegling] that
Facebook’s algorithm amplified hate speech and that the com-
pany neglected to remove inflammatory content despite re-
peated warnings that such posts could foment ethnic
violence.”?4 In December 2019, an international advocacy
group filed a lawsuit against a number of tech giants—includ-
ing Apple—for “knowingly benefiting from and aiding and abet-
ting the cruel and brutal use of young children in Democratic
Republic of Congo (“DRC”) to mine cobalt, a key component of

22 See, e.g., U.N. Convention Against Corruption, art. 12(1), Oct. 31, 2003,
U.N. Doc. A/58/422, at 14 (“Each State Party shall take measures, in accordance
with the fundamental principles of its domestic law, to prevent corruption involv-
ing the private sector, enhance accounting and auditing standards in the private
sector and, where appropriate, provide effective, proportionate and dissuasive
civil, administrative or criminal penalties for failure to comply with such
measures.”).

23 See, e.g., HUM. RTS. WATCH, ALUMINUM: THE CAR INDUSTRY'S BLIND SPOT WHY
CAR COMPANIES SHOULD ADDRESS THE HUMAN RIGHTS IMPACT OF ALUMINUM PRODUCTION
14-21 (2021) (describing the human rights impacts of aluminum production,
which include loss of land to mining, reduced access to water, environmental
contamination, and climate change); Amanda Macias, U.S. Warns Businesses
Connected to China’s Xinjiang Region Run ‘High Risk’ of Violating Law, CNBC
(July 13, 2021), https://www.cnbc.com/2021/07/13/us-warns-businesses-
with-investment-ties-to-chinas-xinjiang.html [perma.cc/3QZM-CYXA] (reporting
that “the Biden administration added 14 Chinese companies and other entities to
its economic blacklist over alleged human rights abuses and high-tech surveil-
lance in Xinjiang.”).

24 Amy Cheng, Rohingya Refugees Sue Facebook for $150 Billion, Alleging it
Helped Perpetuate Genocide in Myanmar, WASH. POST (Dec. 7, 2021), https://
www.washingtonpost.com/world/2021/12/07 /facebook-rohingya-genocide-ref-
ugees-lawsuit/ [https://perma.cc/CA2G-WKBK]; see also Class Action Com-
plaint at 2-7, Doe v. Meta Platforms, Inc., No. 3:22-cv-00051 (N.D. Cal. Jan. 5,
2021) (further detailing the allegations against the company).


https://perma.cc/CA2G-WKBK
www.washingtonpost.com/world/2021/12/07/facebook-rohingya-genocide-ref
https://www.cnbc.com/2021/07/13/us-warns-businesses
https://world.23
https://others.22
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every rechargeable lithium-ion battery used in the electronic
devices these companies manufacture.”?5 These types of cor-
porate actions are the reason that the United Nations Human
Rights Council endorsed international principles addressing
the human rights responsibilities of corporations,?¢ and au-
thorized the development of a legally binding international
agreement addressing the same.2?

Corporations have also come under international scrutiny
for their environmental practices. A 2017 study found that “25
corporate and state producing entities account for 51% of
global industrial GHG [greenhouse gas] [e]missions”2® and that
“[a]ll 100 producers account for 71% of global industrial GHG
emissions.”?? It also found that “[t]he highest emitting compa-
nies since 1988 that are investor-owned include: ExxonMobil,
Shell, BP, Chevron, Peabody, Total, and BHP Billiton.”3° These
practices are among the reasons that global leaders created the
Paris Climate Agreement, which “is a legally binding interna-
tional treaty on climate change”3! that seeks “to limit global
warming to well below 2, preferably to 1.5 degrees Celsius,
compared to pre-industrial levels.”32

But two challenges limit the effectiveness of these interna-
tional laws: (a) corporate influence over the creation of interna-
tional law, and (b) ineffective enforcement of international law.
These implicate two additional relationships between corpora-
tions and international law that are examined below.

25 (Class Complaint for Injunctive Relief and Damages at 2, Doe v. Apple, Inc.,
No. 1:19-cv-03737 (D.D.C. Nov. 2, 2021).

26 U.N. Human Rights Council Res. 17/4, U.N. Doc. A/HRC/RES/17/4
(July 6, 2011).

27 U.N. Human Rights Council Res. 26/L.22/Rev.1, U.N. Doc. A/HRC/28/
L.22/Revl (June 25, 2014). The third version of the draft text was released in
August 2021. U.N. Human Rights Council, Legally Binding Instrument to Regu-
late, in International Human Rights Law, The Activities of Transnational Corpora-
tions and Other Business Enterprises (Open-Ended Intergovernmental Working
Grp., Third Revised Draft, Aug. 17, 2021), https://www.ohchr.org/sites/default/
files/LBI3rdDRAFT.pdf [https://perma.cc/9RDT-92DN] [hereinafter UNHRC, Le-
gally Binding Instrument].

28 PAUL GRIFFIN, THE CARBON MAJORS DATABASE: CDP CARBON MAJORS REPORT
2017 8 (2017).

29 Id.

30 .

31  The Paris Agreement, U.N. CLIMATE CHANGE (Dec. 28, 2021), https://
unfccce.int/process-and-meetings /the-paris-agreement/the-paris-agreement
[https://perma.cc/AD5Q-N85D].

32 Id.


https://perma.cc/AD5Q-N85D
https://perma.cc/9RDT-92DN
https://www.ohchr.org/sites/default
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B. Corporations as Creators of International Law

Corporations contribute to the creation of international
laws in notable ways.33 First, they can influence the negotia-
tions, drafting, adoption, and implementation of international
agreements.3* Tobacco companies have come under scrutiny
for using their economic leverage to lobby against global to-
bacco controls.35 In one example, tobacco companies “influ-
enced the government of Malawi to introduce resolutions or
make amendments to tobacco-related resolutions in meetings
of United Nations organizations, succeeding in temporarily dis-
placing health as the focus in tobacco control policymaking.”36
The WHO recognized that “‘the tobacco industry has operated
for years with the express intention of subverting the role of
governments and of WHO in implementing public health poli-
cies to combat the tobacco epidemic.’”37

33  See, e.g., JOHN BRAITHWAITE & PETER DRAHOS, GLOBAL BUSINESS REGULATION
488-94 (2000) (describing the influence of businesses on global regulatory
norms); Janet Koven Levit, Bottom-Up International Lawmaling: Reflections on the
New Haven School of International Law, 32 YALE J. INT'L L. 393, 399-402 (2007)
(explaining how informal meetings of export credit insurers developed into the
Berne Union that developed technical rules that subsequently guided policy de-
velopment by international organizations); Gregory C. Shaffer, How Business
Shapes Law: A Socio-Legal Frameworlc, 42 CONN. L. REV. 147, 173 (2009) (“Private
parties have long engaged in private transnational rule-making to facilitate cross-
border transactions.”); Susan Block-Lieb, Soft and Hard Strategies: The Role of
Business in the Crafting of International Commercial Law, 40 MICH. J. INT'L L. 433,
442-44 (2019) (describing the influence of soft law developed by international
organizations on international commercial law); Paul Stephan, Privatizing Interna-
tional Law, 97 VA. L. REV. 1573, 1595-606 (2011) (describing the influence of
private actors on international law making).

34  See, e.g., Melissa J. Durkee, The Business of Treaties, 63 UCLA L. REV.
264, 294 (2016) (explaining how “[bJusiness actors were instrumental at all points
in the development process of the Cape Town Convention”); Ayelet Berman, Be-
tween Participation and Capture in International Rule-Making: The WHO Frame-
worlk of Engagement with Non-State Actors, EUR. J. OF INTL L. 1, 1 (Jan. 15, 2020)
(forthcoming 2022) (explaining the influence of business actors on rulemaking by
international organizations because of three types of capture risks: “capture
caused by the dependency of IOs on the information held by business entities,
capture caused by the overrepresentation of business entities, and capture
caused by the financial contributions of NSAs to 10s”).

35 Martin G. Otanez, Hadii M. Mamudu & Stanton A. Glantz, Tobacco Compa-
nies’ Use of Developing Countries’ Economic Reliance on Tobacco to Lobby Against
Global Tobacco Control: The Case of Malawi, 99 AM. J. PUB. HEALTH 1759, 1764
(2009) (“In July 2000, tobacco companies conducted a meeting with Malawians to
formulate the Malawi government’s position in support of the economic contribu-
tion of tobacco for that month’s ECOSOC meeting on the FCTC in New York.”).

36 Id. at 1759.

37 WHO, GUIDELINES FOR IMPLEMENTATION OF ARTICLE 5.3 OF THE WHO FRAME-
WORK CONVENTION ON TOBACCO CONTROL 3 (Nov. 2008) (quoting World Health Assem-
bly resolution WHA54.18 on transparency in tobacco control process).


https://WHA54.18
https://controls.35
https://agreements.34
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Corporations can also influence the subsequent interpreta-
tion of international agreements. For example, Professor Me-
lissa Durkee explains that corporate actors influence
interpretation by providing testimony at Congressional hear-
ings, preparing white papers and instructional materials, and
advocating before international tribunals.38 Interpretation by
corporations can be impactful because international agree-
ments may include ambiguous terms that leave gaps in appli-
cation and enforcement. In one prominent example, Professor
Durkee explains that “[ilndustry actors have lobbied Congress
to ensure that their definition of ‘appropriation’ in the Outer
Space Treaty prevails in U.S. legislation and policy, and they
push the United States to advance this interpretation with in-
ternational counterparts.”3°

C. Corporations as Enforcers of International Law

Corporations and other business actors enforce interna-
tional norms against five distinct audiences: broader enter-
prise, suppliers, consumers, competitors and peers, and
government actors.40

First, corporations enforce international law across their
broader enterprise when they standardize their global opera-
tions according to the highest regulatory standard that applies
to them. Scholars examining the “California Effect’#! and
“Brussels Effect”#? explain that corporations confronting differ-
ent regulatory standards in multiple jurisdictions may choose
the highest standard for their entire global operations in order
to benefit from economies of scale or legal considerations,
among other factors.#3 According to Professor Anu Bradford,
this standardization results in the unilateral export of one

38 Melissa J. Durkee, Interpretive Entrepreneurs, 107 VA. L. REv. 431, 467-70,
475-77 (2021).

39 Id. at 486-87.

40 See Kishanthi Parella, Improving Human Rights in Supply Chains, 95 NOTRE
DAME L. REV. 727, 788-92 (2019) (describing the various roles that corporations
and other actors play in expanding the reach of international law norms); Butler,
supra note 18at 199 (distinguishing between three different enforcement roles of
corporations: “extending, enforcing, and exporting”).

41  Richard Perkins and Eric Neumayer, Does the ‘California Effect’ Operate
Across Borders? Trading- and Investing-up in Automobile Emission Standards, 19
J. OF EUR. PUB. PoLY 217,223-25 (2012).

42 Anu Bradford, THE BRUSSELS EFFECT: HOW THE EUROPEAN UNION RULES THE
WORLD 25-26 (2020) (explaining the Brussels Effect and how the policies of vari-
ous EU member nations become global standards).

43 See generally id.


https://factors.43
https://actors.40
https://tribunals.38
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country’s regulatory standards.4* When those regulatory stan-
dards encapsulate international law norms, the standardiza-
tion practices result in a corporation applying international law
norms across its operations when it is not legally obligated to
do so.

Second, corporations enforce international law norms
against their contractual or business partners. In separate
works, both Professor Michael Vandenbergh and Professor Li-
Wen Lin have provided distinct and prominent examples of
corporate enforcement of social responsibility norms to suppli-
ers.*> They explain that corporations engage in this form of
enforcement because of media exposure, consumer boycotts,
and increased regulatory scrutiny, among other factors.46¢ Cor-
porations may also apply international law norms to consum-
ers of its products or services. In recent years, shareholders
have demanded corporations adopt “consumer due diligence”
practices in order to guard against the risk that a corporation’s
products or services will be used to violate international law
norms.47

Third, corporations influence whether their peers and com-
petitors will comply with international law. They influence
these practices directly through industry level institutions that
bind members to abide by a common code of conduct or other
governance framework that incorporates international law.48
They also influence the practices indirectly through market

44 Anu Bradford, Exporting Standards: The Externalization of the EU’s Regula-
tory Power via Markets, 42 INT'L REV. L. & ECON. 158, 159 (2015); see also Matthew
S. Erie & Thomas Streinz, The Beijing Effect: China’s “Digital Silk Road” as Trans-
national Data Governance, 54 N.Y.U. J. INT'L L. & POL. 1, 48-53 (2021 (describing
the role of Chinese technology companies in China’s “Digital Silk Road”).

45  Michael P. Vandenbergh, The New Wal-Mart Effect: The Role of Private
Contracting in Global Governance, 54 UCLA L. REv. 913, 921-26 (2007); Li-Wen
Lin, Legal Transplants Through Private Contracting: Codes of Vendor Conduct in
Global Supply Chains as an Example, 57 AM. J. ComP. L. 711, 721-23 (2009).

46 Vandenbergh, supra note 45, at 946-50; Lin, supra note 45, at 718.

47  For example, in 2021, the Sisters of St. Joseph of Brentwood submitted a
shareholder proposal at Amazon requesting a report “assessing Amazon’s process
for customer due diligence, to determine whether customers’ use of its surveil-
lance and computer vision products or cloud-based services contributes to
human rights violations.” AMAZON.COM, INC., NOTICE OF 2021 ANNUAL MEETING OF
SHAREHOLDERS & PROXY STATEMENT 25 (May 26, 2020).

48  See e.g., RESPONSIBLE BUS. ALL. (RBA), RESPONSIBLE BUSINESS ALLIANCE CODE
OF CONDUCT 7.0 at 1 (2021), https://www.responsiblebusiness.org/media/docs/
RBACodeofConduct7.0_English.pdf [https://perma.cc/JE3G-HR78] (“In align-
ment with the UN Guiding Principles on Business and Human Rights, the provi-
sions in this Code are derived from key international human rights standards
including the ILO Declaration on Fundamental Principles and Rights at Work and
the UN Universal Declaration of Human Rights.”).


https://perma.cc/JE3G-HR78
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https://factors.46
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mechanisms. For example, by touting corporate values, corpo-
rations place pressure on their competitors to similarly express
their own positions on domestic and international policy de-
bates in order to appease consumers, investors, employees,
and other stakeholders.4® Corporations that are unsure how to
address these demands may copy the practices of other corpo-
rations that the former view as more successful in navigating
those challenges.5° Therefore, if high profile companies com-
mit to international law, it may influence similar practices of
those companies that routinely imitate those industry leaders.

Fourth, corporations may also enforce international law
against government actors. According to Professor Durkee,
some corporations have formed industry groups that advise,
educate, monitor, and collaborate with governments on the im-
plementation of treaties.>! In other prominent examples, Pro-
fessor Jay Butler has identified occasions on which
corporations have refused to comply with orders from govern-
ment actors that violate international law.52 Professor Butler
explains that tech companies have “not merely extended inter-
national law as a guidepost for their own conduct, but also
limited the ability of states to utilize their technologies to con-
travene international law.”53 As examples, Professor Butler ex-
plains Microsoft’s refusal to “make sales to government actors
when it was concerned that such technologies might be used to
violate human rights”54 and Google’s withdrawal “from a pro-

49  See Tom C. W. Lin, Incorporating Social Activism, 98 B.U. L. REvV. 1535,
1546 (2018) (“Many in society and within corporations now expect businesses and
executives, particularly those at large public companies, to engage with the criti-
cal social issues of today. Silence and indifference are becoming less and less the
norm.”) (footnote omitted).

50  See Paul J. DiMaggio & Walter W. Powell, The Iron Cage Revisited: Institu-
tional Isomorphism and Collective Rationality in Organizational Fields, THE NEW
INSTITUTIONALISM IN ORGANIZATIONAL ANALYSIS 63, 70 (Walter W. Powell & Paul J.
DiMaggio eds., 1991).

51 Durkee, supranote 38, at 464-65 (describing the role of the Aviation Work-
ing Group in the implementation of the Cape Town Convention).

52 Jay Butler, Corporate Commitment to International Law, 53 N.Y.U. J. INT'L
L. & PoL. 433, 441 (2021) (identifying situations in which corporate policy di-
verged from government policy on international law and particularly “high-
light[ing] instances when a company has declined a particular line of government
business, refused state incentives to do business in a certain place, or engaged in
other non-cooperative acts with government actors because of a determination
that working with the government in such a way would undermine some norm of
international law.”).

53 Jay Butler, The Corporate Keepers of International Law, supra note 18 at
208.

54 Id. at 208-09.


https://treaties.51
https://challenges.50
https://stakeholders.49
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ject to assist the U.S. Department of Defense to create artificial
intelligence for drone targeting.”55

II
How DO CORPORATIONS COMPLY? THE INTERSECTION OF
CORPORATE GOVERNANCE AND INTERNATIONAL
Law

This Section provides definitional clarity for this Article’s
case studies and subsequent analysis. Part A provides a brief
overview of sources of international law and explains what it
means to comply with these sources. Part B explains the sig-
nificance of three dimensions of corporate governance and op-
erations for the nature and quality of a corporation’s
compliance with international law: board governance, manage-
ment decision making, and contractual relationships.

A. Clarifying the International Lens: What Does it Mean to
Comply with International Law?

What is international law? According to the Restatement
on Foreign Relations, international law “consists of rules and
principles of general application dealing with the conduct of
states and of international organizations and with their rela-
tions inter se, as well as with some of their relations with per-
sons, whether natural or juridical.”5¢ Two familiar sources of
international law are international agreements and customary
international law.5” An international agreement “means an
agreement between two or more states or international organi-
zations that is intended to be legally binding and is governed by
international law.”58 According to the United States Depart-
ment of State, the “United States enters into more than 200
treaties and other international agreements each year”?® on
subjects ranging from “peace, trade, defense, territorial bound-
aries, human rights, law enforcement, environmental matters,
and many others.”60

In contrast, customary international law “results from a
general and consistent practice of states followed by them from

55 [d. at 208.

56 RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 101 (AM. LAW INST. 2017).

57 Id. § 102(1); see STATUTE OF THE INTERNATIONAL COURT OF JUSTICE, art. 38.

58 RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 301 (AM. LAW INST. 2017).

59  Treaties & International Agreements, U.S. DEPT OF STATE, https://
www.state.gov/policy-issues/treaties-and-international-agreements [https://
perma.cc/VH85-U72P] (last visited Nov. 30, 2022).

60 Id.


www.state.gov/policy-issues/treaties-and-international-agreements
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a sense of legal obligation.”®! A classic example is the interna-
tional law principle of diplomatic immunity “by which certain
foreign government officials are not subject to the jurisdiction
of local courts and other authorities for both their official and,
to a large extent, their personal activities.”62 Finally, this Arti-
cle also includes “soft law” within its examination of interna-
tional law, which refers to recommendations, guidelines, and
other sources of norms that are not legally binding but still
influence the behavior of governments and corporate actors.63
Prominent examples of soft law include the United Nations
Guiding Principles on Business and Human Rights (“UNGPs”)
and the United Nations Sustainable Development Goals, which
are both examined in Section III, infra.6+

As Professor Jay Butler has documented, many corpora-
tions commit to international law norms even when they are
not required to do s0.> The greater challenge is ascertaining
whether these corporations comply with the same norms to

61 RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 102(2) (AM. LAW INST.
2017).

62  U.S. DEPT OF STATE, DIPLOMATIC & CONSULAR IMMUNITY: GUIDANCE FOR LAW
ENFORCEMENT AND JUDICIAL AUTHORITIES 2-3 (2018) (“The principle of diplomatic
immunity is one of the oldest elements of foreign relations. Ancient Greek and
Roman governments, for example, accorded special status to envoys, and the
basic concept has evolved and endured until the present. As a matter of interna-
tional law, diplomatic immunity was primarily based on custom and international
practice until quite recently. In the period since World War II, a number of
international conventions (most noteworthy, the Vienna Convention on Diplo-
matic Relations and the Vienna Convention on Consular Relations) have been
concluded. These conventions have formalized the customary rules and made
their application more uniform.”).

63  Kenneth W. Abbott & Duncan Snidal, Hard and Soft Law in International
Governance, 54 INT'L ORG. 421, 421-22 (2000) (explaining that “hard law” is often
distinguished by its ability to impose legally binding and precise obligations on
state parties with associated institutional arrangements whereas “soft law” is
usually weakened on one or more of these three dimensions).

64 See, e.g., The Sustainable Development Goals, CTR. FOR STRATEGIC & INT'L.
STUDIES, https://www.csis.org/programs/project-us-leadership-development/
sustainable-development-goals [https://perma.cc/DNH6-K3MR] (last visited
Apr. 17, 2023) (“The SDGs are not an official treaty, but a form of soft law aimed at
eliminating extreme poverty, building partnerships, and spurring economic
growth around the world.”); U.N. Off. of the High Comm'’r for Hum. Rts., Fre-
quently Asked Questions About the Guiding Principles on Business and Human
Rights, U.N. Doc. HR/PUB/14/3, at 8 (2014) (“The Guiding Principles do not
constitute an international instrument that can be ratified by States, nor do they
create new legal obligations.”).

65  Butler, Corporate Commitment to International Law, supra note ___, at 438
(explaining that “[c]orporate opinio juris takes the principle of opinio juris ordina-
rily applicable to states and deploys it to describe a company’s acknowledgement
that a particular activity is required by international law” and that “[b]ly adapting
its behavior in this way and announcing this rationale, the company seeks to
follow international law, even if it is not explicitly bound by it”).
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which they commit. What is compliance? Professor Butler has
identified several occasions on which corporations enforce in-
ternational law against government action, such as refusing to
comply with government orders that violate international
law.%6 This Article examines corporate compliance through the
institutionalization of international law within corporate poli-
cies and practices. This emphasis on institutionalization is
consistent with international legal scholarship that frequently
uses it to evaluate state®” or corporate®® compliance with inter-
national law. Scholars argue that business actors “commit” to
international law “when companies publicly declare their ac-
ceptance of human rights norms by either statements of com-
pliance with international human rights law, by acceding to
national, regional or global CSR-initiatives or by issuing com-
pany codes of conduct.”®® Corporations “comply” with interna-
tional law “when [companies] begin to institutionalize human
rights within the company, i.e. when companies incorporate
human rights norms into their management structures and
risk management strategies or establish CSR units or
departments.”7°

But a cautionary note: compliance is not effectiveness. The
fact that a corporation has human rights policies or a human
rights task force does not mean that it succeeds in preventing
or addressing human rights abuses. The sad truth is that
many of the worst transgressors have extensive policies.”!
There is no denying the myriad of risks with “paper compli-

66  See, e.g., id. at 456-58.

67 See Thomas Risse and Kathryn Sikkink, The Socialization of International
Human Rights Norms into Domestic Practices: Introduction, in THE POWER OF HUMAN
RIGHTS: INTERNATIONAL NORMS AND DOMESTIC CHANGE 1, 29 (Thomas Risse, Stephen
C. Ropp & Kathryn Sikkink eds., 1999) (describing “prescriptive status” stage that
involves ratification of relevant treaties and the institutionalization of norms with
national constitutions or domestic law and there are “institutionalized mecha-
nism(s] for citizens to complain about human rights violations”).

68  See Nicole Deitelhoff & Klaus Dieter Wolf, Business and Human Rights:
How Corporate Norm Violators Become Norm Entrepreneurs, THE PERSISTENT POWER
OF HUMAN RIGHTS: FROM COMMITMENT TO COMPLIANCE 222, 226 (Thomas Risse, Ste-
phen C. Ropp & Kathryn Sikkink eds., 2013).

69 [Id.

70 Id.

71  See Beth A. Simmons, Compliance with International Agreements, 1 ANN.
REv. POL. ScI. 75, 77-78 (1998) (distinguishing between compliance, which “‘can
be said to occur when the actual behavior of a given subject conforms to pre-
scribed behavior,”” and treaty implementation, which is the “the adoption of do-
mestic rules or regulations that are meant to facilitate, but do not in themselves
constitute, compliance with international agreements,” and effectiveness).


https://policies.71
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ance”7? in which a corporation’s leadership adopts compliance
practices to satisfy regulators or other actors with minimal
attention to whether those practices will prove effective in
achieving the stated objectives of those practices.”? This Arti-
cle recognizes those limitations and acknowledges that it does
not evaluate the effectiveness of the examined policies and
practices for achieving the objectives of the international agree-
ment, soft law guidelines, or customary international law
norm. Instead, it analyzes the congruence between the pro-
scriptive directive those norms supply and corporate policies
and practices. 7* If such congruence does not lead to effective-
ness, then it may indicate deficiencies in a corporation’s poli-
cies or practices. Or it may reveal limitations with the
underlying international law norm’s application to a business
audience. But such diagnostics are beyond the scope of this
Article. Instead, it offers a starting point for an evaluation of
corporate compliance. While effectiveness is needed to con-
clude this analysis, institutionalization offers an entry point
with which to begin it.

72 See, e.g., LAUREN B. EDELMAN, WORKING LAW: COURTS, CORPORATIONS, AND
SyMBoLIC CIVIL RIGHTS 5, 31 (2016) (defining “symbolic structures” as “a policy or
procedure that is infused with value irrespective of its effectiveness” and explain-
ing the risk that “[Slavvy organizations may devise forms of compliance that
symbolically demonstrate attention to law while maintain sufficient flexibility to
preserve managerial prerogatives and practices that are seen as advancing busi-
ness goals.”).

73 See, e.g., Kimberly D. Krawiec, Cosmetic Compliance and the Failure of
Negotiated Governance, 81 WasH. U. L. Q. 487, 510 (2003) (“[Tlhe U.S. legal sys-
tem places a heavy emphasis on internal compliance structures as a liability
determinant in a wide variety of legal contexts. . . . In fact, little evidence exists at
all concerning the effectiveness of internal compliance structures as a means to
reduce socially harmful conduct . . . .”); see also Veronica Root Martinez & Gina-
Gail S. Fletcher, Equality Metrics, YALE L.J. F., 869, 885-86 (2021) (“The reasons
that corporations have expressed commitment to improving their own demo-
graphic diversity are, of course, multifaceted. Some firms were forced to an-
nounce reforms after significant civil litigation. Others implemented diversity
initiatives because their peers had employed similar strategies—even when those
initiatives had not proven effective. Still others attempted to articulate what has
become known as the “business” case for diversity, arguing that diversity was
good for the firm’s bottom line.”) (footnotes omitted).

74 See, e.g., Eugene Soltes, Evaluating the Effectiveness of Corporate Compli-
ance Programs: Establishing a Model for Prosecutors, Courts, and Firms, 14 N.Y.U.
J.L. & BUS. 965, 977-78 (2018) (“Compliance seeks to mitigate these differences
in interests by better aligning the goals of firms and their employees with the goals
of governments. . . . Compliance programs are internal firm structures and
processes designed to support firms’ efforts to achieve this concurrence.”) (foot-
note omitted).
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B. Clarifying the Corporate Governance Lens: How Do
Corporations Institutionalize International Law?

This Article examines the institutionalization of interna-
tional law norms within corporate policies and practices relat-
ing to the (a) board of directors, (b) executive management (and
associated personnel), and (c) contractual partners. Each of
these levels is critical to the operation of a corporation; there-
fore, the institutionalization of international law within these
levels provides a basis to evaluate a corporation’s commitment
and compliance with it.

1. Board of Directors

The board of directors “is responsible for managing, or di-
recting the management of, the business and affairs of the
corporation.”” First, “[tlhe board’s decision-making function
generally involves considering and, if warranted, approving
corporate policy and strategy; selecting, evaluating, and com-
pensating top management; approving budgets; and evaluating
major transactions such as acquiring and disposing of material
assets.””6 Second, “[tlhe board’s oversight function involves
monitoring and evaluating the corporation’s business and af-
fairs, including economic performance, management, compli-
ance with legal obligations and corporate policies, and risk
management.””” Several features of a board can reveal the
nature, extent, and quality of its commitment to one or more
international laws,”® including (a) board committee oversight
responsibilities, (b) board composition, and (c) training and in-
formation gathering.

First, analysis of board oversight involves evaluating
whether international law compliance is assigned to a specific
board committee created for that purpose, a standing commit-
tee that includes it within its scope, or the board as a whole.7®

75 A.B.A., CORPORATE DIRECTOR'S GUIDEBOOK 9 (7th ed. 2020); see also BUS.
ROUNDTABLE, PRINCIPLES OF CORPORATE GOVERNANCE 5 (2016).

76 A.B.A., supra note 75, at 9.

77 Id. at 7-8; PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS & RECOMMENDA-
TIONS § 3.02(a)(2)-(3) (AM. LAW INST. 1994); ORGANISATION FOR ECON. CO-OPERATION
AND DEV., G20/OECD PRINCIPLES OF CORPORATE GOVERNANCE 47-50 (2015).

78  See generally Veena Ramani & Bronagh Ward, How Board Oversight Can
Drive Climate and Sustainability Performance, 31 J. APPLIED CORP. FIN. 80 (2019)
(discussing the importance of integrating multiple sustainability governance
strategies, including executive compensation, director expertise, and formal
board mandates for sustainability).

79  See KPMG, ESG, STRATEGY, AND THE LONG VIEW: A FRAMEWORK FOR BOARD
OVERSIGHT 18-19 (2017), https://assets.kpmg.com/content/dam/kpmg/lu/pdf/
lu-en-esg-strategy-framework-for-board-oversight.pdf [https://perma.cc/4GLJ-
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https://assets.kpmg.com/content/dam/kpmg/lu/pdf
https://whole.79

858 CORNELL LAW REVIEW [Vol. 108:839

It also involves analyzing coordination among board
committees.80

Second, evaluating board composition involves analyzing
director expertise in international law. If a corporation claims
to respect international human rights, then the vital question
is whether its board includes directors with expertise and expe-
rience to provide oversight over that corporation’s compliance
with international human rights norms.8! Board composition
also raises questions about how the board assesses gaps in
expertise on the board; for example, a board may utilize direc-
tor performance evaluations to identify gaps in expertise re-
lated to climate change, human rights, or other topics governed
by international law.82 The next question is whether the board
uses information from such assessments to inform its prefer-
ences for director qualifications and its process for selecting
new members to fill those gaps.s3

Third, it is important to know how a board educates itself
on international law. According to Ceres, “[b]Joards need infor-
mation that helps them understand the materiality of specific
sustainability issues to their business so they can make the
connection between sustainability and both business risk and
strategy.”®4 In this context, “[d]irectors need to able to confer
with and question management to gain the information neces-
sary for determining materiality and ultimately setting strategy
from a holistic vantage point.”85

7XKQ]; PWC, ESG OVERSIGHT: THE CORPORATE DIRECTORS GUIDE 13 (Nov. 2020),
https://www.pwc.com/us/en/services/governance-insights-center/pwc-esg-
oversight-the-corporate-director-guide.pdf [https://perma.cc/B4JH-N2S2].

80  See PWC, supranote 79, at 25 (“The nominating and governance committee
is the traditional home for corporate governance matters. Operational governance
discussions are likely to be split between the audit committee and the full board.
Overseeing the policies, procedures, and controls to ensure accurate public com-
munications is a core competency of the audit committee, whereas discussions of
reporting lines, strategy ownership, and execution are more suited for the full
board or a standalone ESG committee.”).

81 In recent proxy seasons, shareholder proponents requested that the board
add an independent director with expertise in human rights and/or civil rights.
See, e.g., Twitter, Inc., Proxy Statement: Notice of 2021 Annual Meeting of Stock-
holders 40 (Form DEF 14A) (May 27, 2021). Recognizing the importance of exper-
tise for risk management, federal law requires expertise in the exercise of certain
corporate governance functions. See Betty Simkins & Steven A. Ramirez, Enter-
prise-Wide Risk Management and Corporate Governance, 39 Loy. U. CHI. L.J. 571,
572 (2008).

82  See CERES, LEAD FROM THE TOP: BUILDING SUSTAINABILITY COMPETENCE ON COR-
PORATE BOARDS 16 (2017).

83  See id.

84 [d. at 24.

85 Id. at 26.
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2. Senior Management

The senior management of a corporation includes those
within the “C-Suite,” including the Chief Executive Officer,
Chief Financial Officer, and Chief Operating Officer, as well as
other senior executives.8¢ Collectively, and under board over-
sight, they are responsible for strategic planning; business op-
erations; capital allocation; risk identification, evaluation and
management; maintaining “[a]Jccurate and transparent finan-
cial reporting and disclosures,” and developing, implementing
and monitoring the annual operating plans and budgets,
among other tasks.8” We can evaluate a corporation’s commit-
ment to international law by analyzing senior management’s
composition, expertise, and incentives, as well as the allocation
and coordination of risk management functions for compliance
with international law.88

An important characteristic is how a corporation assigns
responsibility for international law compliance to senior execu-
tives and other managers.8® Relevant information includes
whether executive compensation is tied to performance metrics
that includes compliance with international law norms.9°
Other important information includes whether a corporation
has an assigned executive level position, such as Chief Sus-
tainability Officer (*CSO”), who is assigned responsibility for
compliance with particular international law norms, such as

86  See PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS & RECOMMENDATIONS
§ 1.27 (AM. LAW INST. 1994).

87 BUS. ROUNDTABLE, supra note 75, at 9-10 (2016); see PRINCIPLES OF CORPO-
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climate change and human rights.®! If such a position exists, it
is important to know (a) the reporting structure and whether
the CSO reports directly to the CEO or board;°? (b) how other
members of the senior executive team support the work of the
CSO;®3 and (c) the educational and professional background of
those who occupy this role.

A second characteristic is how management incorporates
international law into its overall risk identification and man-
agement processes. A critical component of risk management
is due diligence, which “involves a bundle of interrelated
processes to identify adverse impacts, prevent and mitigate
them, track implementation and results and communicate on
how adverse impacts are addressed with respect to the enter-
prises’ own operations, their supply chains and other business
relationships.”®4 It is therefore important to know how a corpo-
ration identifies and addresses potential risks for non-compli-
ance with international law, including metrics for international
law and the significance of those metrics fo