IS DEATH DIFFERENT?

Jacob Bronsthert

This Article attempts to unite the movements against the
death penalty and mass incarceration. The central argument
is that many noncapital sentences are in the same category
of injury as the death penalty. Thus, whatever the law says
(or ought to say) about the legitimacy of the death penalty, it
should also say about these noncapital sentences. In this way,
Ireject the premise of our Eighth Amendment jurisprudence that
“death is different.” The Article first considers how exactly the
death penalty harms a person, given the fact that everybody
is going to die. It argues that the death penalty moves up a
person’s death date dramatically, likely by decades. Given the
sequential and progressive nature of human existence, such
a loss of time grievously interferes with one’s unfolding life
as a whole. The early death promised by capital punishment
means that one’s life will remain to some awful extent incom-
plete, without the fruition or redemption that the future years
may have had in store. The Article then demonstrates that
certain prison sentences—especially but not only decades-long
sentences—harm individuals in a similar manner.
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INTRODUCTION

This Article attempts to unite the movements against the
death penalty and mass incarceration. The central argument
is that many noncapital sentences are in the same category
of injury as the death penalty. Thus, whatever the law says
(or ought to say) about the legitimacy of the death penalty,
it should also say about these noncapital sentences. In this
way, I reject the premise of our Eighth Amendment jurispru-
dence that “death is different.”? An array of procedural and

1 See, e.g., Furman v. Georgia, 408 U.S. 238, 286, 289 (1972) (Brennan,
J., concurring) (“Death is a unique punishment . . . .”) (“‘Death . . . is in a class
by itself.”); id. at 306 (Stewart, J., concurring) (“The penalty of death differs from
all other forms of criminal punishment, not in degree but in kind.”); Gregg v.
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substantive protections applies to capital sentences.? For in-
stance, the death penalty is not permitted for certain categories
of defendants, such as those with severe intellectual disabili-
ties and those who were under the age of eighteen at the time
of the offense, or for certain categories of offenses, such as
nonhomicide offenses.? However, outside the extremely narrow
exception of life without parole for juveniles convicted of non-
homicide offenses,* jurisdictions can constitutionally impose
any noncapital sentence they desire so long as they have a
“reasonable basis for believing” that the punishment will serve
either deterrent, retributive, rehabilitative, or incapacitative
goals.> Twenty-five years to life for the “third strike” of stealing
three golf clubs, each worth $399, notoriously met that stan-
dard.® So did a life sentence for fraud crimes totaling about
$230,7 as well as a life sentence without parole for possession
of less than 1.5 pounds of cocaine, which was the defendant’s
first offense.® The Court thus believes that death is one thing,
and prison is something else entirely. It’s not just the Court,
though. The starkest expression of death’s purported difference

Georgia, 428 U.S. 153, 188 (1976) (plurality opinion) (“[T]he penalty of death is
different in kind from any other punishment . . . .”); Woodson v. North Carolina,
428 U.S. 280, 305 (1976) (plurality opinion) (“[Tlhe penalty of death is qualita-
tively different from a sentence of imprisonment, however long.”); Lockett v. Ohio,
438 U.S. 586, 604 (1978) (plurality opinion) (“[Tlhis qualitative difference between
death and other penalties calls for a greater degree of reliability when the death
sentence is imposed.”); Spaziano v. Florida, 468 U.S. 447, 459 (1984) (citing the
Court’s “qualitative difference” in jurisprudence for the death penalty); id. at 468
(Stevens, J., concurring in part and dissenting in part) (“[Tlhe death penalty is
qualitatively different from any other punishment . . . .”); McCleskey v. Kemp,
481 U.S. 279, 340 (1987) (Brennan, J., dissenting) (“It hardly needs reiteration
that this Court has consistently acknowledged the uniqueness of the punishment
of death.”); Atkins v. Virginia, 536 U.S. 304, 337 (2002) (Scalia, J., dissenting)
(characterizing the majority opinion as “the pinnacle of . . . death-is-different
jurisprudence”); Ring v. Arizona, 536 U.S. 584, 605-06 (2002) (“[Tlhere is no
doubt that ‘[d]eath is different.” (second alteration in original) (quoting Transcript
of Oral Argument at 43, id. (No. 01-488)).

2 See infra Part 1.

3 See infra notes 43-62 and accompanying text.

4 See Graham v. Florida, 560 U.S. 48, 82 (2010) (holding that juveniles can-
not be sentenced to life without parole for nonhomicide offenses); see also Miller
v. Alabama, 567 U.S. 460, 489 (2012) (holding that mandatory sentences of life
without parole are unconstitutional for juveniles).

5 Ewing v. California, 538 U.S. 11, 28 (2003) (plurality opinion) (citing Solem
v. Helm 463 U.S. 277, 297 n.22 (1983)); see also infra notes 63-79 and accompa-
nying text.

6 Ewing, 538 U.S. at 18, 30-31 (plurality opinion).

7 Rummel v. Estelle, 445 U.S. 263, 265-66, 285 (1980).

8 Harmelin v. Michigan, 501 U.S. 957, 961, 996 (1991).
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can be found in the twenty-three states that have abolished
capital punishment.® While those states have absolutely for-
bidden the death penalty as uncivilized treatment beyond the
pale, they accept decades-long prison sentences, often in dirty
and dangerous facilities, as a banal, everyday matter of legal
administration.

If death is indeed “different” than prison, it will be because
it is uniquely harmful, as the Court has argued, not because
it alone threatens irreversible harm, as the Court has further
claimed. Consider that innocent people sent to prison are
rarely exonerated, and even when they are, the state cannot
reasonably compensate them for their loss. As Rachel Barkow
writes: “Those years cannot be brought back.”!® Thus, to sen-
tence someone to a prison term—just like sentencing someone
to death—is to risk a permanent and noncompensable wrong.
Leaving the irreversibility issue to the side, then, this Article
proceeds by assessing the harm of the death penalty and com-
paring it to the harm of certain prison sentences.

How, exactly, does the death penalty harm someone? Nei-
ther the case law nor the academic literature has ever taken
this question seriously, in part—one suspects—because it is
deeply philosophical, and lawyers generally are not trained to
engage with such issues. To be sure, the answer is complex.
For starters, we should distinguish between (a) the harms as-
sociated with the lead-up to death and (b) the harms associ-
ated with death itself. The former might include a lengthy term
of incarceration, often isolated from the “general population” of
other prisoners, as well as severe anxiety caused by a looming
execution.!! Depending on the method of execution, the list
might also include physical pain or agony, as well as feelings of

9 See State by State, DeatH PenarLty INro. Ctr., https://deathpenaltyinfo.
org/state-and-federal-info/state-by-state [https://perma.cc/A57B-W6GJ] (last
visited Sept. 18, 2024) (listing states with and without the death penalty); see
also DeatH PenALTY INFO. CTR, THE DEATH PENALTY IN 2024 7 (2024), https://death-
penaltyinfo.org/research/analysis/reports/year-end-reports/the-death-penalty-
in-2024 [https://perma.cc/HG2X-DBWA] (reporting that, at the end of 2024,
thirty-four states had either abolished the death penalty or not carried out an
execution in more than a decade).

10 Rachel E. Barkow, The Court of Life and Death: The Two Tracks of Constitu-
tional Sentencing Law and the Case for Uniformity, 107 MicH. L. Rev. 1145, 1174
(2009); see also Vincent Chiao, Capital Punishment and the Owl of Minerva, in THE
PaLGRAVE HANDBOOK OF APPLIED ETHICS AND THE CRIMINAL Law 241, 249 (Larry Alexander
& Kimberly Kessler Ferzan eds., 2019) (“Society clearly owes something to those
who are wrongly imprisoned, but the currency of that debt is not payable in any
currency that modern societies transact in.”).

11 See infra notes 98-102 and accompanying text.
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humiliation.!? While precise accountings are impossible in this
realm, such “premortem” harm must count for a lot in our as-
sessment of the death penalty. Nonetheless, when we compare
the treatment of capital and noncapital defendants, surely the
death part of the death penalty is most at issue. The reason
is that noncapital defendants also experience prison, and they
also experience mental and physical pain. Such pains may
often be more acute for the capital defendant. But if a death
sentence is to be categorically more harmful than a very long
prison sentence, it will be because it causes death. As such,
in assessing the harmfulness of the death penalty, the primary
issue is the harm of death itself.

When you hear that someone has passed, inevitably you
might wonder how old they were. It's a nontrivial consider-
ation, as I argue below, because the harm of death is partly a
function of one’s age.!'® To give the analysis a bit more struc-
ture, then, let’s select an age. Imagine—consistent with histor-
ical capital punishment trends!—that the person in question
dies at age forty. What, then, is the harm of dying at forty?
Relying on the ancient but sporadic philosophical literature on
death, I answer this question in three broad steps.

First, it is not as if the state, when inflicting capital pun-
ishment, introduces a totally alien and unnatural prospect of
death into the narrative of the decedent’s life. Unlike prison,
death was always going to come. What capital punishment
does, however, is move up your death date dramatically. You
were going to die at some vague point in the future, and you
planned your existence around that notion. But once the date
and time arrive, the death penalty means that you will die right
now. In this way, death at forty takes away decades of other-
wise reasonably anticipated living. And the question then be-
comes how, and to what degree, losing those years harms one’s
life as a whole, in the counterfactual sense that one’s life would
have gone better had they not died so young.

To fill in this formula requires some conception of “value,”
which the person presumably would have realized more of had
they died many years later. At the second step, then, I follow a
wide and historical array of writers—f{rom Aristotle to Proust to
Agnes Callard—in arguing that human value is not focused on

12 See infra notes 103-07 and accompanying text.

13 See Jerr McManaN, THE Etrics oF KiLLING: PROBLEMS AT THE MARGINS OF LiFE 184
(2002) (“The badness of death . . . varies with a great many factors. But the vari-
ous factors are strongly correlated with age.”).

14 See infra notes 112-14 and accompanying text.
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the bare realization of pleasure or preferences.!> Rather, given
our capacity for agency—that is, our capacity to make plans
that connect our past to our present, and our present to our
future—human value is naturally and unavoidably wrapped up
in the project of constructing a good life through time. That, at
least, is the shape or form of human value. It is realized dia-
chronically: through (dia) time (chronos).

Finally, I argue that this life-building process is centered
on the realization of inherently long-term relationships and
endeavors, such as cultivating and maintaining families and
friendships as well as forms of professional and artistic skill.
These essentially long-term or “temporal” goods are the most
important types of goods for people. And it is because human
existence is organized in this sequential and progressive man-
ner that an early death can be so devastating. Beyond denying
one the “momentary” pleasures that they might have enjoyed
in the coming years, death at forty radically interferes with
the long-term projects—marriages, careers, and so forth—that
structure or indeed might have structured one’s unfolding life
project. Death at forty thus means that one’s “life” will remain
to some awful extent incomplete, without the fruition or re-
demption that the future years may have had in store.

All that said, to suffer capital punishment is not merely
to die. It is to be killed. And that matters when assessing
the moral gravity of the sentence. For everything else being
equal, it is better to die by natural causes than at the hands
of others. One reason is that being killed—in this case, by the
state—is a grievous autonomy violation, as one’s life becomes
determined to an extraordinary degree by coercive forces be-
yond the self. Another reason is that being killed entails an
element of expressive harm and degradation, especially when
the killing is carried out in the name of the law or the commu-
nity.'® In this way, the death penalty communicates that the
rest of us are “here up high” while the individual killed is “there
down below.”'” Given how an early death interferes terribly

15 See infranotes 151-74 and accompanying text.

16 See Joshua Kleinfeld, Reconstructivism: The Place of Criminal Law in Ethical
Life, 129 Harv. L. Rev. 1485, 1509 (2016) (“Law has a special place in upholding
the social fact of our worth; it is in a unique position to express and uphold our
sociological dignity.”).

17 See Jeffrie Murphy, Forgiveness and Resentment, in JerrRIE G. MURPHY &
JEaN HamproN, ForGIVENESS AND MERcY 14, 25 (1988) (“[M]oral injuries . . . are ways
a wrongdoer has of saying to us, ‘T count but you do not,” ‘I can use you for my
purposes,’ or ‘I am here up high and you are there down below.™).
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with one’s personal narrative, the symbolic message of capital
punishment is something along these lines: “You're so worth-
less that your life—more particularly, your life project—mo
longer matters.”

When conceiving of the death penalty in this way, as a re-
jection of one’s status as a life-builder, we can begin to appreci-
ate how prison is not so different, especially but not only when
considering decades-long sentences. To be sure, the death
penalty is almost always worse. But if I am right that the worst
part of the death penalty is the injury to one’s life project, then
many prison sentences belong in the same category of punish-
ment, namely: life-ruining punishment.

Prison comes in many forms and degrees. But at a mini-
mum, incarceration represents a severe restriction of the free-
dom of association. It denies people effective access to almost
all people in society, including family, friends, neighbors, and
co-workers, as well as to new people that they might meet in
environments conducive to enjoyable and productive relation-
ships. As the years pass by, this associational limitation gravely
endangers one’s life in the narrative sense. That is because
temporal goods, which are so central to diachronic flourish-
ing, are usually associational in nature. Some temporal goods,
like a romantic partnership, are intrinsically associational,
meaning that the good just is a long-term form of association.
Others, like the development of professional expertise, are in-
strumentally associational, such that associating with others
is the means of realizing the good. By making it exceedingly
difficult to realize either type of good, long-term incarceration
represents a slow-moving injury to one’s life project.'® Beyond
such associational harms, which even the mildest Norwegian
facility promises to deliver over time, American prisons often
threaten traumatic physical and psychological harms that can
independently wreak havoc on one’s life as a whole.

To be sure, it is a matter of degree and risk. Here, incar-
ceration is different than the death penalty. Everyone’s life in
prison still has meaning. And it is not impossible for the long-
term incarcerated to flourish, whether in prison or after they are
released (if they are released). Many people are extraordinary.

18 On the concept of “slow” violence, see, e.g., RoB NIXoN, SLow VIOLENCE AND
THE ENVIRONMENTALISM OF THE Poor 2 (2011) (“By slow violence I mean a violence that
occurs gradually and out of sight, a violence of delayed destruction that is dis-
persed across time and space, an attritional violence that is typically not viewed
as violence at all.”); Lauren Berlant, Slow Death (Sovereignty, Obesity, Lateral
Agency), 33 CriricaL INguiry 754, 754 (2007).
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Nonetheless, by placing someone in an environment so in-
tensely inhospitable to long-term relationships and achieve-
ments, and by forcing them to stay there for many years, the
state is utterly disrespectful of their capacity to stitch moments
together through time as a means of constructing a good life
as a whole. Using more legal terminology, we can say that the
state is at least grossly reckless with respect to ruining one’s
life, akin to the homicide mens rea of “depraved heart.”’® The
Article concludes that very long prison sentences—say, fifteen
to twenty years without any serious possibility of parole—treat
a person as a creature whose life-building capacity either does
not exist or does not matter, and thus they inflict the same
form of injury as the death penalty. I raise the further pos-
sibility that much shorter prison terms, when combined with
the collateral consequences of conviction, also qualify as “life-
ruining” punishment.

Finally, imagine that I am wrong and that, for some rea-
son not accounted for below, the death penalty is categorically
worse than any possible form of imprisonment. In that case,
we could still single out “life-ruining” punishments for special
prohibition or at least special attention, while at the same time
holding that the death penalty deserved yet further concern.
Put differently, beyond the pale of “life-ruining” punishments
there may still be morally consequential borderlines.2°

This Article proceeds in four parts. Part I outlines the
Court’s bifurcated Eighth Amendment jurisprudence by which
capital and noncapital sentences receive very different sets of
constitutional protections. Part II considers the various harms
of the death penalty, and then Part III argues that certain
prison sentences impact people’s lives in a similar manner. Fi-
nally, Part IV provides an array of possible policy implications,
from collapsing the Court’s “death is different” jurisprudence

19 See MopEL PenaL Copk § 210.2(1)(b) (Am. L. Inst. 2023) (defining a category
of murder as killings “committed recklessly under circumstances manifesting ex-
treme indifference to the value of human life”); V.F. Nourse, Hearts and Minds:
Understanding the New Culpability, 6 Burr. Crim. L. Rev. 361, 378-79 (2002)
(“Depraved heart murder is fundamentally about indifference to others. The de-
praved heart murderer . . . acts in defiance of the consequences of his actions for
others who rightly make an immediate claim on his attentions. Whether, as was
once said, for whim or fancy, or for no reason at all, the depraved heart murderer
acts in contempt of his and our shared humanity. His crime is important pre-
cisely because he appears to proceed on the assumption that he is the only man
in the world.” (footnote omitted)).

20 See John Vorhaus, On Degradation. Part One: Article 3 of the European
Convention on Human Rights, 31 Common L. WorLb Rev. 374, 394 (2002) (arguing
that “inhuman” treatment is yet worse than “degrading” treatment).
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to the abolition of all prison sentences. Ultimately, which op-
tion or options one finds attractive will depend on their position
on the death penalty as well as their belief in the feasibility of
prison reform. But assuming they accept my broader compari-
son, the implications are radical even for someone who believes
that capital punishment is legitimate, and that prison should be
miserable. Presumably, such a person believes that the life-
ruining punishment of death is appropriate only in response to
the most extreme offenses. Thus, the upshot for them is that
life-ruining prison sentences would be permissible, but only in
those very rare cases in which they believed that capital pun-
ishment was a morally acceptable alternative. Even from a
pro-death penalty perspective, then, the conclusion that death
is not always different has radically decarceral implications.

I
LiFE AND DEATH AT THE SUPREME COURT

When assessing whether a criminal sentence is consistent
with the Eighth Amendment, the Supreme Court has recognized
the importance of both “ordinal” and “cardinal” proportional-
ity considerations.?! “Ordinal” proportionality requires the dis-
tribution of sentences to reflect the severity of the underlying
offenses.?? Punishing a bicycle thief more harshly than a mur-
derer would be disproportionate in the ordinal sense. “Cardinal”
proportionality, by comparison, provides that a sentence ought
to “fit” the severity of the individual crime.?® Sentencing a bi-
cycle thief to death would be disproportionate in the cardinal
sense. This Part explains how, with respect to both forms of
proportionality, the Court has interpreted the Constitution to be
dramatically more demanding for capital defendants.

A. Ordinal Proportionality

In 1972, when Furman v. Georgia** invalidated capital
punishment as it then existed, the Court provided a one-page

21 See William W. Berry IlI, Promulgating Proportionality, 46 Ga. L. Rev. 69, 75
(2011) (identifying two separate lines of Eighth Amendment case law that estab-
lish the importance of “relative” and “absolute” proportionality, respectively).

22 See, e.g., Jacob Bronsther, Vague Comparisons and Proportional Sentenc-
ing, 25 LecaL THEORY 26, 38 (2019).

23 See, e.g., Greg Roebuck & David Wood, A Retributivist Argument Against
Punishment, 5 Criv. L. & PuiL. 73, 78 (2011); Andrew von Hirsch, Proportionality
in the Philosophy of Punishment, 16 CrRiME & Just. 55, 83 (1992).

24 Furman v. Georgia, 408 U.S. 238, 239-40 (1972) (per curiam).
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per curiam opinion followed by five concurrences in a deci-
sion spanning over two-hundred pages. While the Justices
presented an array of concerns about the death penalty, they
coalesced around the holding that the highly discretionary
process by which Georgia (and other states) administered the
death penalty was unconstitutional.?> The Court held that
the death penalty was not per se unconstitutional, but that it
was unconstitutional because it was applied unfairly between
defendants, which is to say that it was unconstitutional be-
cause it violated the demands of ordinal proportionality. The
Court recognized several species of distributive unfairness in
the death penalty context, the most important of which for the
Court was the sheer randomness of who received the death
penalty and who received a term of years.?6 Justice Stewart
wrote that among the many thousands of people convicted of
equivalently heinous murders and rapes, “the petitioners are
among a capriciously selected random handful upon whom the
sentence of death has in fact been imposed.”?”

Given its judgement that states were distributing capital
punishment in an arbitrary manner, the Furman Court enacted
a de facto death penalty moratorium.?® In response, many
states amended their capital procedures rather than simply
letting the practice wane.?® And only four years later, Georgia
was back at the Court seeking constitutional approval for its
new regime. In that case, Gregg v. Georgia, the Court restored
the death penalty for states, like Georgia, that had provided
sentencers with a “meaningful basis for distinguishing the few

25 See, e.g., Woodson v. North Carolina, 428 U.S. 280, 302 (1976) (plurality
opinion) (“Central to the limited holding in Furman was the conviction that the
vesting of standardless sentencing power in the jury violated the Eighth and Four-
teenth Amendments.”).

26 See Furman, 408 U.S. at 293 (Brennan, J., concurring) (“When the punish-
ment of death is inflicted in a trivial number of the cases in which it is legally avail-
able, the conclusion is virtually inescapable that it is being inflicted arbitrarily.
Indeed, it smacks of little more than a lottery system.”); id. at 309-10 (Stewart,
J., concurring); id. at 256-57 (Douglas, J., concurring); id. at 313 (White, J.,
concurring); id. at 364 (Marshall, J., concurring). Cf. CAROL S. STEIKER & JORDAN
M. STEIKER, COURTING DEATH: THE SUPREME COURT AND CAPITAL PUNISHMENT ch. 3 (2016)
(explaining how racial disparities amongst capital defendants did not motivate the
Court’s decision making).

27 Furman, 408 U.S. at 309-10 (Stewart, J., concurring).

28 Id. at 316 (Marshall, J., concurring) (noting that the reasoning in Furman
implicated the approximately 600 other death sentences that had yet to be carried
out at the time of the Furman decision).

29 See STEIKER & STEIKER, suprad note 26, at 60-61.
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cases in which [the death penalty] is imposed from the many
cases in which it is not.”3°

Georgia’s new death penalty process effectively required
three steps.3! First, the individual must be convicted of one of
six serious offenses.?2 Second, after a separate death sentenc-
ing hearing, a jury must find one of ten aggravating circum-
stances to exist beyond a reasonable doubt (e.g., the defendant
committed murder for the purpose of financial gain).?®> While
not strictly requiring such a “bifurcated” trial, where death eli-
gibility according to highly specified standards is determined
in the second phase, the Court suggested that it was the “best
answer” to the ordinal proportionality problem identified in
Furman.?* Finally, after the imposition of a death sentence at
the second phase of the trial, the Georgia Supreme Court was
required to determine, among other issues, that the sentence
was not “excessive or disproportionate to the penalty imposed in
similar cases, considering both the crime and the defendant.”35

The Court has since applied Gregg to overturn death pen-
alty statutes that inadequately channel sentencing discretion.36
But this line of cases has not delivered perfect ordinal propor-
tionality to the capital process. Far from it.3” Nonetheless, the

30 Gregg v. Georgia, 428 U.S. 153, 188 (1976) (plurality opinion) (quoting
Furman, 408 U.S. at 313 (White, J., concurring)); see also id. at 189 (“[D]iscretion
must be suitably directed and limited so as to minimize the risk of wholly arbi-
trary and capricious action.”). The same day the Court decided Gregg, it also
ruled on other post-Furman death penalty schemes. SeedJurek v. Texas, 428 U.S.
262, 276 (1976) (plurality opinion) (upholding Texas’s new capital statute); Proffitt
v. Florida, 428 U.S. 242, 259 (1976) (plurality opinion) (upholding Florida’s new
capital statute); Roberts v. Louisiana, 428 U.S. 325, 336 (1976) (plurality opin-
ion) (holding Louisiana’s new capital statute unconstitutional); Woodson v. North
Carolina, 428 U.S. 280, 301 (1976) (plurality opinion) (holding North Carolina’s
new capital statute unconstitutional).

31 Gregg, 428 U.S. at 162-68 (plurality opinion).

32 Id. at 162-63.

33 Id. at 165 n.9; see also Ring v Arizona, 536 U.S. 584, 609 (2002) (requiring
juries to find the aggravating factors necessary for imposing the death penalty).

34 Gregg, 428 U.S. at 190-91 (plurality opinion).

35 Id. at 167 (quoting Ga. Code. Ann. § 27-2357 (1975)); see also Pulley v.
Harris, 465 U.S. 37, 43-44 (1984) (holding that the Eighth Amendment requires
some form of meaningful appellate review but not necessarily “proportionality”
review).

36 See Godfrey v. Georgia, 446 U.S. 420, 428 (1980) (plurality opinion) (find-
ing unconstitutionally vague a Georgia law that allowed for the death penalty in
response to “outrageously or wantonly vile, horrible, or inhuman” offenses (quot-
ing Ga. Cod. Ann. § 27-2534.1(b)(7) (1978)).

37  See, e.g., Carol S. Steiker & Jordan M. Steiker, Sober Second Thoughts:
Reflections on Two Decades of Constitutional Regulation of Capital Punishment,
109 Harv. L. Rev. 355, 373-74 (1995); Alexis Hoag, Valuing Black Lives: A Case
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Court has at least recognized distributive unfairness as a con-
stitutional problem in the capital context.® By comparison,
the Court has not found within the Constitution any special
concern for the fair distribution of prison sentences.?® There
is simply nothing like Gregg for a term of years. Indeed, in
Lockett v. Ohio, the plurality was explicit that, unlike in capital
cases, “legislatures remain free to decide how much discretion
in sentencing should be reposed in the judge or jury in non-
capital cases.” In short, the Court demands that states con-
strain discretion so that only an especially heinous subset of
murderers is executed. But it does not particularly care if peo-
ple who commit the same offenses receive very different prison
sentences or if people with very different culpability levels re-
ceive the same sentence—whether as a result of, say, prosecu-
torial discretion, judicial idiosyncrasy, racial bias, or recidivist
sentencing enhancements. Moreover, only about fifteen states
have sentencing guidelines that might administer a degree of
ordinal fairness amongst prisoners,*!' and most of those sys-
tems label their guidelines as merely advisory for judges.+?

B. Cardinal Proportionality

In 1910, the Court recognized an Eighth Amendment con-
cern with cardinal proportionality: “[I]Jtis a precept of justice that
punishment for crime should be graduated and proportioned

Jfor Ending the Death Penalty, 51 CoLum. Hum. Rrs. L. Rev. 983, 983 (2020);
Catherine M. Grosso, Barbara O’Brien & Julie C. Roberts, Local History, Practice,
and Statistics: A Study on the Influence of Race on the Administration of Capi-
tal Punishment in Hamilton County, Ohio (January 1992-August 2017), 51 CoLum.
Huwm. Rrs. L. Rev. 904, 914 (2020); Catherine M. Grosso et al., Race Discrimination
and the Death Penalty: An Empirical and Legal Overview, in AMERICA’S EXPERIMENT
wiTH CapPiTAL PuNisHMENT 525 (James R. Acker et al. eds., 3d ed. 2014).

38  See, e.g., California v. Brown, 479 U.S. 538, 541 (1987) (“The Constitu-
tion . . . requires that death penalty statutes be structured so as to prevent the
penalty from being administered in an arbitrary and unpredictable fashion.” (cita-
tions omitted)); Eddings v. Oklahoma, 455 U.S. 104, 111 (1982).

39 See Barkow, supra note 10, at 1153 (“While capital statutes must now be
drafted with some care to guide discretion, noncapital criminal laws are subject
to no similar constitutional requirements.”).

40 Lockett v. Ohio, 438 U.S. 586, 603 (1978) (plurality opinion).

41 See Kelly Lyn Mitchell, State Sentencing Guidelines: A Garden Full of Vari-
ety, FED. ProBatioN, Sept. 2017, at 28, 28 n.2, https://www.uscourts.gov/sites/
default/files/81_2_5_0.pdf [https://perma.cc/USAL-PJOM] (discussing the fif-
teen non-federal sentencing systems that “exhibit the strongest characteristics
of sentencing guidelines” but noting that five other systems exhibit some such
characteristics).

42 Id. at 36.
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to offense.”®® As the twentieth century unfolded, the Court
sustained this sentencing ideal, explaining that the Constitu-
tion bans those punishments “that are ‘excessive’ in relation to
the crime committed,”#* and that “a criminal sentence must be
proportionate to the crime for which the defendant has been
convicted.”#5 In its application of the principle, however, the
Court has treated capital and noncapital sentences radically
differently.

In capital cases, the Court has settled on a two-part test
when assessing “[w]hether the death penalty is disproportion-
ate to the crime committed.”#® First, the Court examines the
“objective indicia of society’s standards, as expressed in legisla-
tive enactments and state practice with respect to executions.”4?
The Court is doing empirical work at this stage about our
“evolving standards of decency.”#® It looks primarily at whether
other states would allow the death penalty for such an offense
or such a person, as reflected in statutes and patterns of pros-
ecution.*® If there is a consensus or, perhaps, an emerging
consensus against the application of the death penalty in this
context, that provides authority to find disproportionality.5°
The Court has explained, however, that “[cJonsensus is not dis-
positive,” and that the second step is necessary.5!

At the second step, the Court performs an independent
proportionality analysis, which is informed somewhat vaguely
by “the standards elaborated by controlling precedents and
by the Court’s own understanding and interpretation of the
Eighth Amendment’s text, history, meaning, and purpose.”52

43 Weems v. United States, 217 U.S. 349, 367 (1910). But see id. at 409-10
(White, J., dissenting); Ewing v. California, 538 U.S. 11, 32 (2003) (Thomas, J.,
concurring in the judgment) (both denying that the Eighth Amendment contains
a proportionality principle).

44 Coker v. Georgia, 433 U.S. 584, 592 (1977) (plurality opinion).

45 Solem v. Helm, 463 U.S. 277, 290 (1983).

46 Kennedy v. Louisiana, 554 U.S. 407, 421 (2008).

47 Roper v. Simmons, 543 U.S. 551, 563 (2005); see also Enmund v. Florida,
458 U.S. 782, 788-89 (1982).

48  Trop v. Dulles, 356 U.S. 86, 101 (1958).

49 See, e.g., Atkins v. Virginia, 536 U.S. 304, 313-15 (2002); Roper, 543 U.S. at
564; Enmund, 458 U.S. at 789-96; Coker, 433 U.S. at 593-96 (plurality opinion).

50  Kennedy, 554 U.S. at 431-33.

51 Id. at 421.

52 Id. (citations omitted); see also Enmund, 458 U.S. at 797 (“[I]t is for us ul-
timately to judge whether the Eighth Amendment permits imposition of the death
penalty . . . ."); Coler, 433 U.S at 597-600 (plurality opinion); Roper, 543 U.S. at
563.


https://necessary.51
https://disproportionality.50
https://ecution.49

610 CORNELL LAW REVIEW [Vol. 110:597

Centrally, the Court assesses whether the defendant is less de-
serving of death than a first-degree murderer.5® The Court will
also examine whether death would serve the traditional aims of
punishment, in particular retribution and deterrence, so as to
ensure that the defendant’s execution is not the “purposeless
and needless imposition of pain and suffering.”>* If a proposed
death sentence fails both steps—such that other legislators and
prosecutors, and the Justices themselves, understand death to
be an unfitting response to the crime—then the Court will de-
clare the sentence to be unconstitutional for that “category” of
offense or offender.5°

The Court has applied this test to outlaw the death pen-
alty for several types of offenses, such as the rape of an adult56
and then, more broadly, any nonhomicide offense.5” The
Court has also ruled out capital punishment for felony mur-
der when the defendant “does not himself kill, attempt to kill,
or intend that a killing take place or that lethal force will be
employed,”%® though it later provided an exception for “major”
participants in the felony whose actions evinced “reckless in-
difference to human life.”>® Finally, the Court has forbidden
capital sentences for people with characteristics that diminish
their culpability, in particular, people who were under the age
of eighteen at the time of their offense,® the severely mentally
handicapped,®! and the insane.62

For noncapital defendants, by comparison, cardinal pro-
portionality analysis “has become virtually meaningless as a
constitutional principle,” as Youngjae Lee has argued.®® In
Harmelin v. Michigan and Ewing v. California, the Court devel-
oped a highly deferential two-part test which expresses its view
that, as it relates to prison sentences, the Eighth Amendment

53 See Youngjae Lee, The Constitutional Right Against Excessive Punishment,
91 Va. L. Rev. 677, 689 (2005).

54 Atkins, 536 U.S. at 319 (quoting Enmund, 458 U.S. at 798).
55 See, e.g., Atkins, 536 U.S. at 319-21.

56 Coker, 433 U.S at 592-93 (plurality opinion).

57 Kennedy, 554 U.S. at 437.

58  Enmund, 458 U.S. at 797.

59  Tison v. Arizona, 481 U.S. 137, 158 (1987).

60  Roper v. Simmons, 543 U.S. 551, 574 (2005).

61  Atkins v. Virginia, 536 U.S. 304, 321 (2002).

62 Ford v. Wainwright, 477 U.S. 399, 409-10 (1986).

63 Lee, supra note 53, at 695.
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“contains a ‘narrow proportionality principle.””%* The first step
is a “threshold” test where the Court examines whether the
sentence is “grossly disproportionate” to the given offense.
However, a sentence is not grossly proportionate so long as the
state has a “reasonable basis for believing” that the prison term
would serve either deterrent, retributive, rehabilitative, or inca-
pacitative goals.®® It is a “disjunctive” either/or test, as Lee has
emphasized, such that reasonably believing that the sentence
will serve any of the traditional penal aims will suffice.®¢ Thus,
even if the sentence is patently undeserved from a retributiv-
ist perspective, that poses no problem if the state has some
reason to believe that the sentence will prevent future crimes
via deterrence or incapacitation.” The state need not estab-
lish that the proposed sentence is narrowly tailored to achieve
crime prevention, only that it is “reasonable” to believe that the
sentence will prevent some crime.%8

Almost any conceivable sentence would satisfy this thresh-
old standard. Indeed, the Court has affirmed life without pa-
role for a defendant’s first offense of possessing 672 grams
(approximately 1.5 pounds) of cocaine;®® two consecutive
twenty-year sentences for possession with intent to distribute
nine ounces of marijuana and the distribution of marijuana
to a police informant;”° twenty-five years to life for theft of golf
clubs worth approximately $1,200, when the defendant had four
prior “serious or violent” felony convictions;”! two consecutive
sentences of twenty-five years to life for theft of approximately
$150 of videotapes when the defendant had three prior “seri-
ous or violent” felony convictions;”? and life with the possibility
of parole for felony theft of $120.75 by false pretenses where

64 Ewing v. California, 538 U.S. 11, 20 (2003) (plurality opinion) (quoting
Harmelin v. Michigan, 501 U.S. 957, 996-97 (1991) (Kennedy, J., concurring
in part and concurring in the judgment)); see also Lee, supra note 53, at 693
(explaining that Justice Kennedy’s concurrence in Harmelin “eventually came to
assume the status of law”).

65 Ewing, 538 U.S. at 28, 30 (plurality opinion) (citing Solem v. Helm, 463
U.S. 277, 297 n.22 (1983)).

66  Lee, supra note 53, at 682.

67 Id. at 682-83.

68  On the cost ineffectiveness of prison and mass incarceration as a tool of
crime prevention, see generally RacHEL ELisE BARKOW, PRISONERS OF PoLiTics: BREAKING
THE CYCLE OF Mass INCARCERATION (2019).

69  Harmelin, 501 U.S. at 961, 996.

70 Hutto v. Davis, 454 U.S. 370, 370-71, 375 (1982).

71 Ewing v. California, 538 U.S. 11, 18, 20, 30-31 (2003) (plurality opinion).
72 Lockyer v. Andrade, 538 U.S. 63, 66-68, 77 (2003).
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the defendant had two prior felony convictions.”® In only one
decision, Solem v. Helm, has the Court found a prison sentence
without any additional forms of punishment to be unconsti-
tutional, and it is now considered to be a stark outlier.7* The
putative second step of the noncapital proportionality test—
where the Court is meant to compare the prison sentence to
other sentences in and outside of the jurisdiction—has become
hypothetical and vestigial.”> Carol and Jordan Steiker have
concluded that the “threshold requirement of gross dispropor-
tionality has proven to be an insurmountable hurdle for Eighth
Amendment challenges to long prison terms.””¢ William Berry
concurs that prison sentences “face an almost overwhelming
presumption of constitutionality.”””

The result of the competing cardinal proportionality tests
is that none of the substantive protections that apply to the im-
position of the death penalty apply to the imposition of prison
sentences. There is one historic, albeit very narrow exception,
which applies to life without parole for juveniles.”® The Court
examined that punishment under the two-part test otherwise
reserved for capital cases, and found it to be unconstitutional
for juveniles convicted of nonhomicide offenses.” Otherwise,
when it comes to the imposition of extremely long and burden-
some prison sentences—life-ruining sentences, as I will argue—
a defendant’s youth, mental capacity, and intent to kill do not
present special constitutional concerns, even though they may
be dispositive in the death penalty context.

73 Rummel v. Estelle, 445 U.S. 263, 265-66 (1980).

74 See Solem v. Helm, 463 U.S. 277, 277-81, 284 (1983) (overturning life
without parole as punishment for writing a fake $100 check, the defendant’s sev-
enth nonviolent felony); Barkow, supranote 10, at 1160 (“Solem now stands as an
outlier.”).

75 See Harmelin v. Michigan, 501 U.S. 957, 1005 (1991) (Kennedy, J., con-
curring) (“[IIntrajurisdictional and interjurisdictional analyses are appropriate
only in the rare case in which a threshold comparison of the crime committed and
the sentence imposed leads to an inference of gross disproportionality.”)

76  Carol S. Steiker & Jordan M. Steiker, Opening a Window or Building a Wall?
The Effect of Eighth Amendment Death Penalty Law and Advocacy on Criminal
Justice More Broadly, 11 U. Pa. J. Consr. L. 155, 186 (2008).

77 William W. Berry III, Cruel and Unusual Non-Capital Punishments, 58 Awm.
Crvm. L. Rev. 1627, 1654 (2021); see also G. David Hackney, A Trunk Full of Trou-
ble: Harmelin v. Michigan, 111 S. Ct. 2680 (1991), 27 Harv. C.R.-C.L. L. Rev. 262,
276 (1992); Sara Taylor, Comment, Unlocking the Gates of Desolation Row, 59
UCLA L. Rev. 1810, 1835 (2012).

78  See Graham v. Florida, 560 U.S. 48, 82 (2010).
79 Id. at 60-61.
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C. Mandatory Sentences

Finally, in its quest to ensure both ordinal and cardinal
proportionality for capital defendants, the Court has deemed
“mandatory” capital sentences to be inconsistent with the
Eighth Amendment’s requirement “that the individual be given
his due.”®® Being convicted of a particular type of extremely
severe offense is not enough. Nor, in and of itself, is having a
separate capital sentencing hearing. According to the Court,
that hearing must welcome “the character and record of the
individual offender and the circumstances of the particular of-
fense as a constitutionally indispensable part of the process of
inflicting the penalty of death.”8! Moreover, there are “virtually
no limits” in terms of what may be introduced as mitigating evi-
dence.®? Defendants must be free even to introduce character
evidence that lacks any “nexus” to the crime itself.83

By contrast, noncapital defendants are not guaranteed
such individualized attention (with the exception of life with-
out parole sentences for juveniles).8* Indeed, of those people
in federal custody in 2016, a majority were convicted of an of-
fense that carries a mandatory minimum penalty.®> When a
mandatory minimum is applied, the defendant’s individual cir-
cumstances and character are of no legal moment. Mandatory
minimums are not unique to the federal system, either. All fifty
states and the District of Columbia enforce such laws.%6

80 Eddings v. Oklahoma, 455 U.S. 104, 111-12 (1982).

81  Woodson v. North Carolina, 428 U.S. 280, 304 (1976) (plurality opinion);
see also Harry v. Louisiana, 431 U.S. 633, 637 (1977); Jurek v. Texas, 428
U.S. 262, 271-72 (1976).

82  Payne v. Tennessee, 501 U.S. 808, 822 (1991); see also Barkow, supra note
10, at 1153-55.

83 Tennard v. Dretke, 542 U.S. 274, 283-86, 289 (2004); see also Skipper v.
South Carolina, 476 U.S. 1, 4-5 (1986) (reversing death sentence based on exclu-
sion from evidence of defendant’s good conduct in jail).

84 Miller v. Alabama, 567 U.S. 460, 489 (2012) (holding that mandatory sen-
tences of life without parole are unconstitutional for juveniles).

85 U.S. SEnt'c CoMMm'N, AN OVERVIEW OF MANDATORY MINIMUM PENALTIES IN THE
FEDERAL CRIMINAL JUSTICE SYsTEM 6 (2017). But see David Bjerk, Mandatory Mini-
mums and the Sentencing of Federal Drug Crimes, 46 J. LecaL Stup. 93, 94 (2017)
(“M]landatory minimums appear to be far from mandatory, with less than half of
those who are eligible receiving a sentence consistent with the ostensible manda-
tory minimum.”).

86 BUREAU OF JUST. ASSISTANCE, U.S. DEP'T OF JUST., NATIONAL ASSESSMENT OF STRUC-
TURED SENTENCING 19 (2004), https://www.ncjrs.gov/pdffiles/strsent.pdf/ [https://
perma.cc/F6X7-JWYX].
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D. Severity, not Finality

In sum, there is one set of constitutional protections for
capital defendants and another for noncapital defendants.
Only certain types of defendants are subject to the death pen-
alty after committing certain types of offenses, after a unique
sentencing hearing, and, usually, after special forms of appel-
late review. However much these protections are ultimately
worth for capital defendants,3” none applies to individuals fac-
ing many years in prison. The situation is prima facie baf-
fling, as Rachel Barkow has argued, given that the text of the
Eighth Amendment does not recommend any such distinction
between capital and noncapital defendants.88 And it raises the
question of the Court’s rationale for this Manichean jurispru-
dence. The Court’s justification, in short, is that “death is dif-
ferent,” and therefore capital sentences are entitled to a stricter
set of protections.®?

But why is death so different, according to the Court? In
his Furman concurrence, Justice Brennan provides an answer:
“The unusual severity of death is manifested most clearly in its
JSinality and enormity. Death, in these respects, is in a class
by itself.”° By expressing this idea, Brennan “singlehandedly
constructed the now-familiar ‘death is different’ argument,” ac-
cording to Carol and Jordan Steiker—an argument which the
Court has repeated time and again.®’ For instance, Justice
Stewart echoed Brennan in Gregg: “There is no question that
death as a punishment is unique in its severity and irrevocabil-
ity. When a defendant’s life is at stake, the Court has been par-
ticularly sensitive to insure that every safeguard is observed.”?
And here is Justice Blackmun in Spaziano v. Florida: “Because
the death sentence is unique in its severity and in its irrevo-
cability, the Court has carefully scrutinized the States’ capital
sentencing schemes . . . .”?9 Consider also Justice O’Connor in
Thompson v. Oklahoma: “The Court has . . . imposed a series

87  See generally STEIKER & STEIKER, supra note 26 (providing a critical overview
of the Court’s constitutional regulation of the death penalty).

88 Barkow, supranote 10, at 1147.

89  See supra note 1 (collecting “death is different” citations).

90  Furman v. Georgia, 408 U.S. 238, 289 (1972) (Brennan, J., concurring)
(emphasis added).

91  SrTEIKER & STEIKER, supra note 26, at 370.

92 Gregg v. Georgia, 428 U.S. 153, 187 (plurality opinion) (emphasis added)
(citations omitted).

93 Spaziano v. Florida, 468 U.S. 447, 460 n.7 (1984) (emphasis added) (cita-
tions omitted).
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of unique substantive and procedural restrictions designed to
ensure that capital punishment is not imposed without the se-
rious and calm reflection that ought to precede any decision of
such gravity and finality.”%*

However, if death is indeed “different” than prison, it will
be because of the Court’s first variable, because it is uniquely
“severe,” which is to say because it is uniquely harmful—not
because it alone threatens irreversible harm. The irreversibil-
ity worry is fundamentally about the possibility that no matter
how robust the appellate and habeas process may be, the state
might execute an innocent person and thereby inflict a perma-
nent and noncompensable wrong. However, the same worry
applies to prison sentences.®> While an innocent person may
be exonerated and released from prison, it is not as if they can
be reasonably compensated for their loss. As Barkow writes:
“Those years cannot be brought back.”® Moreover, there is a
very good chance that they will never be exonerated. Thus, to
sentence someone to a prison term—like sentencing someone
to death—is to risk an irrevocable wrong. Vincent Chiao writes:
“Regret for serious moral error is an ineliminable part of any
criminal justice system, with or without capital punishment.”9”
In sum, if capital punishment is categorically and emphatically
different than, say, twenty years in prison, it will be because
death is categorically and emphatically more harmful, not be-
cause capital punishment alone threatens to irreversibly harm
an innocent person. Both punishments do that.

In what follows, this Article will assess the validity of the
claim that capital sentences are categorically and emphatically
more harmful than noncapital sentences. In so doing, it will
assess the legitimacy of the Court’s forked sentencing juris-
prudence, as well as the wider legislative and political trend of
drawing a thick, qualitative line between the death penalty and
even the most extreme forms and terms of imprisonment.

94  Thompson v. Oklahoma, 487 U.S. 815, 856 (1988) (O’Connor, J., concur-
ring) (emphasis added).

95 See Barkow, supranote 10, at 1174-75.

96 Id. at 1174; see also Chiao, supra note 10, at 249 (“Society clearly owes
something to those who are wrongly imprisoned, but the currency of that debt is
not payable in any currency that modern societies transact in.”).

97 Chiao, supra note 10, at 249; see also Ronald J. Allen & Larry Laudan,
Deadly Dilemmas, 41 Tex. TecH. L. Rev. 65, 74 (2008).
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II
THE HARM OF THE DEATH PENALTY

How, exactly, does the death penalty harm someone? This
is a complex question since the penalty inflicts several distinct
types of harm; to focus the inquiry, we need to make several
preliminary distinctions. First is the distinction between what
we might call (a) premortem harms associated with the lead up
to execution and (b) postmortem harms associated with death
itself. We can, in turn, separate premortem harms into (1) pre-
execution harms and (2) execution harms.

Pre-execution harms might include, for instance, a lengthy
term of incarceration,® often isolated from the “general popu-
lation” of other prisoners,* as well as the mental terror or at
least severe anxiety caused by a looming execution.'®® Justice
Brennan was referring to such pre-execution harms when he
observed that “mental pain is an inseparable part of our prac-
tice of punishing criminals by death, for the prospect of pend-
ing execution exacts a frightful toll during the inevitable long
wait between the imposition of sentence and the actual inflic-
tion of death.”19! Indeed, the California Supreme Court went so
far as to say that “the process of carrying out a verdict of death
is often so degrading and brutalizing to the human spirit as to
constitute psychological torture.”102

By contrast, execution harms are realized in the very
process by which the state kills someone. Depending on the
method of execution, such harms might include physical pain
or agony and feelings of humiliation.!°® Given that the Su-
preme Court has found the death penalty in the abstract to be

98  See Tracy L. SNELL, BUREAU OF JusT. Star., U.S. Dep’T oF JusT., CapiTAL PUNISH-
MENT, 2020 - StamsticaL TaBLeEs 17 (2021) (providing data indicating that the aver-
age time between sentencing and execution was 7.9 years in 1990, 11.4 years in
2000, and 18.9 years in 2020).

99 Time on Death Row, DeatH Penavty Inro. CrRr., https://deathpenaltyinfo.
org/death-row/death-row-time-on-death-row/ [https://perma.cc/B4TW-KE7K]
(last visited Nov. 9, 2024).

100 See generally Marah Stith McLeod, Does the Death Penalty Require Death
Row? The Harm of Legislative Silence, 77 Ouio St. L.J. 525, 528-31 (2016) (dem-
onstrating the severe harms of death row and arguing that such conditions must
be authorized legislatively, not merely as a matter of prison administration); Amy
Smith, Not “Waiving” but Drowning: The Anatomy of Death Row Syndrome and
Volunteering for Execution, 17 B.U. Pus. Int. L.J. 237 (2008).

101 Furman v. Georgia, 408 U.S. 238, 288 (1972) (Brennan, J., concurring)
(citing Ex parte Medley, 134 U.S. 160, 172 (1890)).

102 Jd. (quoting People v. Anderson, 493 P.2d 880, 894 (Cal. 1972)).

103 See generally Harold Hillman, The Possible Pain Experienced During Execu-
tion by Different Methods, 22 PerceptioN 745 (1993) (outlining the physiology and
pathology of different methods of capital punishment).


https://perma.cc/B4TW-KE7K
https://deathpenaltyinfo

2025] IS DEATH DIFFERENT? 617

constitutional and has approved most states’ procedures for
determining which people will receive the punishment, much of
the constitutional litigation in recent years has centered on the
method of execution and the presence of execution harms.!04
The case law has focused especially on the degree of pain
caused by the execution—rather than the fact that the person
will subsequently die as a result of their punishment.!05

We should not underestimate the gravity of premortem
harm. As a means of isolating such harm and appreciating
its importance, we might consider a “trick” execution. Imag-
ine that the executioner follows up an injection of painful and
otherwise fatal poison with a surprise shot of antidote; they
then unspool an official document and read aloud that the
court had, in fact and in secret, sentenced the defendant to
the experimental punishment of the near-death penalty, and
that they are now free to go.'°¢ In that scenario, the individual
would have suffered all the premortem harm but none of the
postmortem harm. Such an ordeal, from the imposition of the
death sentence to the prison term to the near-death experience,
would undoubtedly be burdensome and traumatic. So, while
precise accountings are impossible in this realm, premortem
harm must count for a lot in our assessment of the death pen-
alty, especially when it entails many years of imprisonment on
death row, as it almost always does.!%7

Nonetheless, when we compare the treatment of capital
and noncapital defendants, it is surely the death part of the
death penalty—the postmortem harm—that is most at issue.
The reason is that noncapital defendants often experience their

104 For examples of this trend, see generally Baze v. Rees, 553 U.S. 35 (2008)
(plurality opinion) (holding that the combination of drugs then typically used in
lethal injections did not violate the Eighth Amendment); Glossip v. Gross, 576
U.S. 863 (2015) (holding that lethal injection of midazolam is a constitutional
method of execution).

105 See, e.g., Baze, 553 U.S. at 61 (plurality opinion) (providing that an ex-
ecution may not be stayed on grounds of its “demonstrated risk of severe pain,”
unless the petitioner identifies “known and available alternatives” which are less
likely to be severely painful).

106 For a real-world example of the near-death penalty, consider the case of
sixty-nine-year-old Alva Campbell. His death was temporarily called off by Ohio
after executioners failed four times to find a suitable vein for a lethal injection.
Campbell was otherwise terminally ill and died of natural causes about three
months later. Tracy Conner, Alva Campbell, Inmate Who Survived Execution
Try, Dies in Ohio Prison, NBC News (Mar. 3, 2018), https://www.nbcnews.com/
news/us-news/alva-campbell-inmate-who-survived-execution-try-dies-ohio-
prison-n852961 [https://perma.cc/9ZF4-2WGD].

107 See SNELL, BUureaU oF Jusrt. Star., U.S. Dep'T oF JusT., supra note 98, at 17.
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own version of premortem harm. They may experience lengthy
prison terms, sometimes even longer terms than those on death
row, which feature some degree of suffering and humiliation. 108
Put simply, noncapital defendants also experience prison, and
they also experience mental and physical pain. Such pains
may often be more acute for the capital defendant, especially
given the pains of execution itself. That is part of the reason
why the death penalty is different. But if a death sentence
is to be categorically more harmful than a very long prison
sentence—as the Supreme Court and abolitionist states believe
to be the case—it will be because it causes death. When Bren-
nan writes of the sheer “enormity”!%° of the death penalty, it is
presumably this aspect of the penalty—the death part—that
he has in mind. As such, in assessing the harmfulness of the
death penalty, the primary question concerns the nature and
degree of such postmortem harm, and so what follows will fo-
cus on that issue.

There is one final distinction to make before proceeding.
When assessing the postmortem harm suffered by a person
who has been executed, we can and should separate (1) objec-
tive postmortem harm, which is generated by the fact that the
person is no longer alive, and (2) agential postmortem harm,
which is generated by the fact that they are no longer alive be-
cause an agent (or group of agents) has chosen to cause their
death. The former concerns the fact that they have died, the
latter that they have been killed. All else equal, the amount of
objective postmortem harm will be the same whether one dies
by natural or unnatural causes—by lightning or by murder—
but, nonetheless, it does seem worse usually to die by unnat-
ural causes, and the category of agential postmortem harm
seeks to explain why that might be.

A. Death Itself

When assessing the “objective” harm of the death penalty,
we are isolating the harm caused by the permanent cessa-
tion of consciousness, or however one might define biological
death!!—again, while ignoring the harms associated with the
lead up to the execution or the execution itself. Our object of

108 See Barkow, supra note 10, at 1167-69.
109 Furman v. Georgia, 408 U.S. 238, 289 (1972) (Brennan, J., concurring).

110 See generally Robert M. Taylor, Reexamining the Definition and Criteria of
Death, 17 SEMINARS IN NEUROLOGY 265 (1997).
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inquiry in the first instance is the harm of death itself, what-
ever its cause may be.

When you learn that someone has died, without knowing
much else about them, you will naturally wonder or ask how
old they were. It’s not a matter of idle interest, as I argue be-
low, because the objective harm of one’s death is in part a func-
tion of their age.!'! To give the inquiry more structure, then,
let’s select an age. Imagine that the person in question dies at
age forty. Forty is generally consistent with historical capital
punishment trends,!!? but younger on average than those who
were executed in recent years, given that the average time be-
tween sentencing and execution has increased from 11.4 years
in 2000 to 18.9 years in 2020.''3 For further context, the aver-
age age at time of arrest for those on death row in 2008 was
twenty-nine. !4

What is the objective harm of dying, and, more particu-
larly, the objective harm of dying at age forty? Below, I develop
the conceptual resources to reply to this question in three
broad steps. First, I argue that, for an otherwise reasonably
healthy person, death at forty is harmful in a counterfactual
manner, in the sense that one’s life very probably would have
gone better—that is, it very probably would have exhibited
more “value” overall—had they not died at age forty. However,
to fill in the blanks of this formula requires some conception
of human *“value,” which the person presumably would have
realized more of over the course of their life had they not died
when they did. At the second step, then, I follow an array of
theorists in arguing that human value is doubtfully focused on
the bare realization of pleasure or preferences, as argued by

111 See McMaHan, supra note 13, at 184 (“The badness of death . . . varies with
a great many factors. But the various factors are strongly correlated with age.”).

112 See Brendan D. Kelly & Sharon R. Foley, The Price of Life, 335 Brit. MED.
J. 938, 938 (2007) (reporting that the average age at the time of execution in
Texas in 2007 was thirty-nine and the average time spent on death row was
approximately ten years); Death Row, Fra. Dep'T oF Corr., https://www.fdc.my-
florida.com/institutions/death-row [https://perma.cc/NGS5-AULW] (last visited
Nov. 20, 2024) (reporting that, since 1979, the average age at the time of execu-
tion in Florida was 44.9 years).

113 See SNELL, BUREAU OF JusT. Star., U.S. DEP'T OF JUST., supra note 98, at 17
(providing data indicating that the average time between sentencing and execu-
tion was 7.9 years in 1990, 11.4 years in 2000, and 18.9 years in 2020); id. at 11
(reporting that, as of 2020, the average age of death row inmates nationally was
fifty-two years old).

114 Time on Death Row, DeatH PenaLty Inro. CTR., https://deathpenaltyinfo.
org/death-row/death-row-time-on-death-row [https://perma.cc/B4TW-KE7K]
(last visited Nov. 9, 2024).
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utilitarians and many economists. Rather, given our capacity
for agency—that is, our capacity to make plans which connect
our past to our present, and our present to our future—human
value is naturally and unavoidably wrapped up in the project
of constructing a good life as a whole through time. That, at
least, is the shape or form of human value. It is realized dia-
chronically: through (dia) time (chronos).

Finally, I argue that this life-building process is centered
on the realization of inherently long-term relationships and en-
deavors, such as cultivating and maintaining families, friend-
ships, forms of professional and artistic skill, and so forth.
These essentially long-term or “temporal” goods are the most
important types of goods for people. Ultimately, it is because
human life is progressive and diachronic in orientation that an
early death can be so shattering. One loses more than the “mo-
mentary” pleasures that were in store. Death at forty radically
interferes with, and may “ruin” in some sense, the long-term
undertakings—marriages, careers, and so forth—that struc-
ture or indeed might have structured one’s unfolding life proj-
ect, and which define their existence as an agent.

1. Counterfactual Harm

The first step in the analysis is the counterfactual nature
of the harm of death. This idea emerges as a reply to the Greek
philosopher, Epicurus, who argued famously around 300 B.C.
that death is not harmful, at all, for the person who has died.!!5
While, to my knowledge, Epicurus never commented on the
death penalty, his position entails the counter-intuitive conclu-
sion that the imposition of death is the least harmful punish-
ment available. His argument depends on a particular variant
of hedonism, which provides that a person’s pleasurable sen-
sations or experiences are the only things that are intrinsically
good for her, while her painful sensations or experiences are
the only things that are intrinsically bad for her. Given that
a person’s death is not an experience that she has, nor does
it cause her to have any sensations or experiences, Epicurus
concludes that her death is neither intrinsically good nor bad
for her (and, thus, people should stop worrying about death).!16

115 See Ericurus, Epistula ad Menoeceum [Letter to Menoeceus], in Epicurus: THE
Extant ReEmaINs 82, 85 (Cyril Bailey ed. & trans., Oxford Univ. Press 1926) (c. 300
B.C.).

116 See id.; see also Praro, The Apology of Socrates, in Socratic DiaLoGUES 29,
64-65 (W.D. Woodhead ed. & trans., Thomas Nelson and Sons 1953) (c. 400 B.C.)
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To be sure, if one’s death were painful, then that experience
of pain will be bad for her, according to Epicurus, but not the
death itself.

In the intervening centuries, scholars have developed a re-
ply to Epicurus and his followers (the most influential of whom
was the Roman writer, Lucretius, who was born about two hun-
dred years after Epicurus’s own death).!'” Most incisively, to
argue that death may indeed be bad for those who die, Thomas
Nagel and others have appealed to what Stephen Luper calls a
“comparativist” view, which compares possible lives.!!'® On this
account—which I accept—something that makes one’s life as a
whole worse than it otherwise would be constitutes a harm to
that person, while something that makes one’s life as a whole
better than it would otherwise be constitutes a benefit.!'® That
is, a person normatively assesses a past occurrence (e.g., they
ate an apple, attended college, lost an arm) in a counterfactual
manner, by asking whether they would have realized more or
less value over the course of their life were such an occurrence
never to have happened.’?0 While some such occurrences
might be intrinsically harmful, in the sense that to experience
them is inherently bad (e.g., because it involves painful suffer-
ing), other occurrences might be extrinsically harmful, such that
they cause or entail a diminishment in value more broadly.!?!

(recounting Socrates’ argument that death is not harmful because it is either a
state of unconsciousness akin to the deepest sleep or a means of transportation
to another realm where all the other dead people live).

117 See generally P.H. De Lacy, Lucretius and the History of Epicureanism, 79
TransactioNs & Proc. AM. PHiLoLocIcAL Ass'N 12 (1948).

118  SteveN Luper, THE PHiLosopHYy ofF DeatH 7 (2009); Tuomas NaceL, Death, in
MorrtaL QUESTIONS 1, 8 (1979); see also Warren Quinn, Abortion: Identity and Loss,
13 Pui. & Pus. AFrs. 24, 40-48 (1984) (applying the comparativist view to abor-
tion); Fred Feldman, Some Puzzles About the Evil of Death, 100 PuiL. Rev. 205
(1991) (challenging the Epicurean stance that death is not harmful to the de-
ceased, based on a comparativist view).

119 See Luper, supra note 118, at 7-8; Steven Luper, Death, in STANFORD
EncycLopepIA oF PaiLosopny § 3.2 (Edward N. Zalta ed., Fall 2021 ed.), https://
plato.stanford.edu/archives/fall2021 /entries/death/ [https://perma.cc/5KF6-
D38T] (defining “comparativism”); John Broome, Goodness is Reducible to Better-
ness: The Evil of Death is the Value of Life, in THE Goob anD THE EconomicaL 70 (Peter
Koslowski & Yuichi Shionoya eds., 1993) (arguing that nothing is good or bad in
a noncomparative manner).

120 On the truth value of counterfactual propositions such as “If x had not
occurred, y would have occurred,” see generally Davib LEwis, COUNTERFACTUALS (rev.
ed. 2001).

121 See LurEr, supra note 118, at 83, 101, 107-09.
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Extrinsically harmful events need not be consciously experi-
enced to be harmful.’?2 Nagel writes:

A man’s life includes much that does not take place within
the boundaries of his body and his mind, and what happens
to him can include much that does not take place within
the boundaries of his life. These boundaries are commonly
crossed by the misfortunes of being deceived, or despised, or
betrayed.!23

Thus, if someone spreads terrible lies about you, but you
never find out about it, that can qualify as a harm on the com-
parativist view, while not registering at all on the Epicurean ac-
count—since you do not personally experience the slander and
its consequences. For another example, imagine that, while
visiting a friend in the hospital you immediately pass out and
are in an unconscious coma in that same hospital for a year.
You wake up feeling refreshed, shocked to learn how long it has
been, and you walk out wearing the same clothes as before.
Even if you don’t consciously experience such an event, it can
harm you, and we need comparativism to explain why. Pre-
sumably, your life as a whole would have gone better had you
not been in the coma for a year. Death, even though we do not
consciously experience it, can harm us in the same manner.

Analysis of the counterfactual harm of death must be set
by certain parameters, as Jeff McMahan has argued.'?* For
instance, when assessing the harm of death at forty, we com-
pare that outcome with the prospect of death at a later point,
likely some decades in the future, given normal life expectancy
for mortals like us in contemporary society. What we don’t
do, McMahan explains, is compare it with the possibility of
immortality.'?® Indeed, the role played by mortality in the coun-
terfactual harm analysis becomes a hugely important point in
the comparison between the death penalty and prison, as dis-
cussed further below. For only some people spend time in prison,
but everyone dies. Thus, what capital punishment does—or, at
least, what the death part of capital punishment does—is accel-
erate your death date. Your death was to occur at some distant

122 See Feldman, supra note 118, at 218 (“[A] state of affairs can be bad for a
person whether it occurs before he exists, while he exists, or after he exists.”); see
also Harry S. Silverstein, The Evil of Death, 77 J. PuiL. 401, 420-24 (1980) (argu-
ing that death harms us at no determinate time).

123 NaceL, supra note 118, at 6.

124 See McMaHaN, supra note 13, at 103.

125 [d.
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future point. And you planned your life with that in mind. But
once the appointed time arrives, the death penalty means that
you will die right now. Death at forty thus takes away decades
of otherwise reasonably anticipated living.'?¢ And the ques-
tion then becomes how, and to what degree, losing those years
harms one’s life as a whole.

Given this analytical frame, comparativism thus requires
an assessment of what an individual might have done with the
time taken from them by their early death. This presents a
challenge, however, because it is impossible to know the an-
swer, given that each of us has an enormous range of possible
futures. Most of us will muddle along as before. But some-
times we surprise, of course, perhaps by breaking bad or going
good, or maybe rolling random. Avishai Margalit claims that
the essential human capacity—essential because it is what jus-
tifies respect for humans—"is that of reevaluating one’s life at
any given moment, as well as the ability to change one’s life
from this moment on.”'?” He continues: “Even the worst crimi-
nals are worthy of basic human respect because of the possi-
bility that they may radically reevaluate their past lives and, if
they are given the opportunity, may live the rest of their lives in
a worthy manner.”128

Accepting the possibility of such radical change, we might
think that the counterfactual harm of death for each person is
utterly unknowable. One plausible alternative, however, is to
ground the analysis in some sense of probability. Nagel recom-
mends “some limits on how possible a possibility must be for
its nonrealization to be a misfortune (or good fortune, should
the possibility be a bad one).”!2° For instance, while the per-
son who dies gravely ill at age one hundred might have lived
and flourished for another fifty years due to some miraculous
sequence of events and scientific discoveries, it's unlikely. And
that unlikelihood ought to figure into our assessment of the

126 See Life Expectancy in the U.S. Dropped for the Second Year in a Row in
2021, CDC (Aug. 31, 2022), https://www.cdc.gov/nchs/pressroom/nchs_press_
releases/2022/20220831.htm [https://perma.cc/SUMb5-7S6L] (finding that the
life expectancy at birth for American women was 79.1 in 2021, and 73.1 for men).

127 AvisHal MaraaLrr, THE DeEcenT Sociery 70 (Naomi Goldblum trans., Harvard
Univ. Press 1996); see also Giovannt Pico DeLLA MIRANDOLA, DE DomiNis DIGNITATE ORA-
TI0 [ORATION ON THE DIGNITY OF MaN] 7-8 (A. Robert Caponigri trans., Regnery Publ'g,
Inc. 1956) (1496) (“It will be in your power to descend to the lower, brutish forms
of life; you will be able, through your own decision, to rise again to the superior
orders whose life is divine.”).

128 MarcaLIT, supra note 127, at 70.

129 NaceL, supra note 118, at 9.
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harm of their death, and of how the death of, say, an otherwise
healthy twenty-five-year-old is very probably more harmful.
McMahan presents a credible if still appropriately open-ended
solution, whereby the misfortune of death that one suffers is a
function of the best of their “reasonably possible” futures.!30 I
will return to this issue below, where I argue that an array of
criminal sentences that we routinely subject people to make it
tremendously difficult for them to develop their futures in cre-
ative and unexpected ways.

2. Human Value

The idea that we are moving forward with is that death can
harm a person counterfactually, insofar as the decedent’s life
likely would have contained more “value” had they not died
when they did. The second step concerns how we conceive of
human “value” in this counting, such that we can make sense
of the idea that one possible existence has “more” of it than
another.’3! Beyond “value,” synonyms include “wellbeing,”
“welfare,” and “the good.” We cannot escape this philosophical
analysis because the definition of “value” (or whatever synonym
is preferred) will structure the comparison between the harm of
death and prison, and, therefore, we need to get the definition
right (or at least pointing in the right direction). In the end, we
are assessing the degree to which the loss of “value” caused by
the death penalty measures up to the loss of “value” caused
by certain prison sentences (like, say, twenty years without
parole). To be sure, comparativism itself does not offer any
help or limitations, given that it is consistent with any theory
of value, including Epicurus’s hedonism (i.e., Epicurus might
have counterfactually analyzed how much more pleasure one
might have enjoyed were they to survive).

As with all these types of questions, the aim is to discover
the broad outline of a true answer. Precision will prove elusive,
given that the subject matter—what’s “good” or “valuable” for
people—seems vague and multidimensional all the way down.
Ultimately, I develop what I believe to be a highly plausible and
widely shared theory of the human good. I argue that rather
than the satisfaction of “momentary” pleasures or preferences,

130 McMaHaN, supra note 13, at 112, 115.

131 Id. at 98 (“A complete account of the badness of death must therefore in-
corporate an account of the good life: an account of what it is for a life to go well
or badly, what makes some lives better or more worth living than others, and so
on.”).
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the human good seems to be centered on the pursuit of in-
herently long-term relationships and endeavors, those which
define and structure one’s “life” considered as a unified project
that one pursues through time. While this theory is “substan-
tive” and “objective” in orientation, it is also very “thin” given
the extremely diverse ways in which people might reasonably
understand and pursue such long-term goods. To be sure, I do
not claim to have definitively proven this theory, and if some-
one were to disagree, then their understanding of the compari-
son between capital and noncapital sentences would differ to
some extent.

Traditionally, there are three schools of thought on human
value: hedonism, desire theories, and “objective list” (or “plural-
ist”) theories.!3? Hedonists like Epicurus and Jeremy Bentham
believe that pleasure, and only pleasure, constitutes the hu-
man good, and that pain, and only pain, constitutes the human
“bad.”133 Desire theorists believe that the good is a function of,
and only of, desire satisfaction (and that the bad is a prod-
uct of frustrated desires).'3* And obijective list theorists believe
that certain things (e.g., modes of being or achievements) are
objectively good or bad for us, and that their goodness or bad-
ness cannot be reduced to the fact that they are pleasurable or
that we desire them (or, more modestly, cannot always be so
reduced).!35 In what follows, I will quickly reject hedonism and

132 Roger Crisp, Well-Being, in StanForD ENcycLoPEDIA OF PHiLosopHy (Edward
N. Zalta ed., Winter 2021 ed.), https://plato.stanford.edu/entries/well-being/
[https://perma.cc/F6PJ-ACCG]; Thomas Hurka, On ‘Hybrid’ Theories of Personal
Good, 31 Uriitas 450, 450 (2019); but see Shelly Kagan, The Limits of Well-Being,
9 Soc. PHiL. & PoLy 169 (1992) (questioning the standard classification scheme of
theories of the good).

133 See JeErEMy BeNnTHAM, An Introduction to the Principles of Morals and Legisla-
tion, in THE CoLLECTED WORKS OF JEREMY BENTHAM 11 (J.H. Burns & H.L.A. Hart eds.,
1970) (1789) (“Nature has placed mankind under the governance of two sovereign
masters, pain and pleasure. It is for them alone to point out what we ought to
do .. .."); see also Crisp, supra note 132, at § 4.1 (“A complete hedonist position
will involve also explanatory hedonism, which consists in an answer to the follow-
ing question: ‘What malkes pleasure good, and pain bad?’, that answer being, ‘The
pleasantness of pleasure, and the painfulness of pain.”).

134 See generally Chris Heathwood, Preferentism and Self-Sacrifice, 92 Pac.
PuL. Q. 18, 25 (2011) (“One life is better for a subject than another [if and only if]
it contains a greater balance of ideal desire satisfaction over frustration than the
other . . . .”); Chris Heathwood, Subjective Theories of Well-Being, in THE CAMBRIDGE
CowmpanioN To UtiLiTARIANISM 199 (Ben Eggleston & Dale Miller eds., 2014).

135 See generally CHARLES TAYLOR, SOURCES OF THE SELF: THE MAKING OF THE MODERN
IpeNTITY 4 (1989) (“So while it may not be judged a moral lapse that I am living a life
that is not really worthwhile or fulfilling, to describe me in these terms is never-
theless to condemn me in the name of a standard, independent of my own tastes
and desires, which I ought to acknowledge.”); DERek ParriT, REASONS AND PERSONS
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desire theories because the most serious objections to these
systems remain unresolved. The diachronic conception of the
human good that I develop below thus belongs in the broad
category of an objective list theory.

As to hedonism, two major objections include the possi-
bility of evil or illusory pleasure. First, imagine that someone
derives pleasure from doing what is widely believed to be a very
evil deed. Hedonists have an extremely difficult time explain-
ing why “evil” pleasure should not count positively in the moral
assessment of net pains and pleasures, given that the feeling
of pleasure (and only the feeling of pleasure) is what they are
after, and the evil deed feels pleasurable to the wrongdoer.!36
John Stuart Mill sought to distinguish between “higher” and
“lower” pleasures, with the former being more valuable than
the latter,!37 and he might insist that evil pleasure is so “low” as
to not count at all. But then whatever property makes a plea-
sure “high” or “low”—MIill suggests the presence or absence of
“nobility,” among other properties—would seem to be the ulti-
mate source of the good, and not the feeling of pleasure itself.138
Second, as to illusory pleasure, Robert Nozick argued that we
don’t believe that a life hooked up to a sophisticated pleasure
machine is a good human life overall, and yet the hedonist
would be committed to “plugging in.”!3°

Desire theories face the major objections of what we might
call evil, manufactured, and trivial desires. The evil objection
works in the same manner that it does for hedonism. The sat-
isfaction of an evil desire should not count positively, at all,
in the overall moral assessment, but desire theorists cannot
easily explain why. The manufactured objection was raised by
Derek Parfit.#0 It seems that, according to the desire theory,
you ought to manufacture desires that were easy to satisfy.
Indeed, Parfit continues, the theory implies that you ought to
develop an overwhelming drug addiction, assuming you had
ready access to the drug in question, even if taking the drug

493 (1986); Andrew Moore, Objective Human Goods, in WELL-BEING AND MORALITY:
Essavs INn Honour oF JamEs GRIFFIN 75 (Roger Crisp & Brad Hooker eds., 2000).

136 See Crisp, supra note 132.

137 Jonn Stuart ML, UtiLitarianisM 54 (Roger Crisp ed., Oxford Univ. Press
1998) (1863).

138 See Crisp, supra note 132; see also ALASDAIR MACINTYRE, AFTER VIRTUE: A
Stupy IN MoraL Theory 63-64 (2d ed. 1984) (arguing that there are different and
incomparable forms of pleasure which cannot be uniformly weighed).

139 See RoBERT NozICK, ANARCHY, STATE, AND Utopia 42-45 (1974).
140 ParriT, supra note 135, at 497.
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gave you no pleasure and not taking it would cause you to suf-
fer.14! If what’s good for you is getting what you want, then you
could get more of what you want over the course of your life if
you started taking the drug. That you would experience less
pleasure overall by doing so is of no moment, given that desire
theorists are not hedonists. Since it seems obviously bad for
someone to form such a drug addiction, Parfit concludes that
the desire theory—at least in this simple form—is very likely
false. We could make Parfit’'s case even more extreme. If well-
being is a function (and only a function) of desire satisfaction,
why not start taking a widely available drug that is intensely
addicting and causes intense pain? Perhaps the pain caused
by the drug is less than the pain caused by not taking it once
the addiction is formed, or perhaps the drug fosters some mas-
ochistic pathways in the brain. Either way, you'd be satisfying
more desires overall if you started taking the drug.

In reply to such cases, desire theorists often retreat to an
“informed” desire account, whereby the satisfaction of desires
that one would form were they fully informed is what constitutes
the human good.!#? With full information, goes the reply, one
would not desire to perform evil deeds or be addicted to drugs
of any sort. Perhaps. John Rawls responds with a famous case
that we might call the trivial desire.'43 He imagines that a bril-
liant mathematician, with full information about the relevant
options, develops the singular desire to count the blades of grass
at Harvard. Desire theorists are seemingly forced to conclude
that it’s good for her to count the grass, and better for her than
doing anything else—or else insist that it is simply impossible
to form such a desire with full information. Even if it were im-
possible, the deeper worry that motivates such cases holds. We
ought to be able to distinguish morally between desires depend-
ing on the quality or goodness of their object. The satisfaction
of evil desires should be worth nothing, and the satisfaction of
trivial desires should be worth very little. But the desire the-
ory lacks the external resources to adjudicate between desires

141 [,

142 See generally David Sobel, Full Information Accounts of Well-Being, 104
Etnics 784 (1994); Chris Heathwood, The Problem of Defective Desires, 83 AUSTRAL-
ASIAN J. PHiL. 487 (2005).

143 Jonn RawLs, A THEORY OF JusTiCE 432 (1971); see also W.T. Stace, Interesting-
ness, 19 PaiLosoprHy 233 (1944); Richard Kraut, Desire and the Human Good, 68
Proc. Am. PHIL. Ass'N. 39 (1994); Tuomas L. Carson, VALUE aND THE Goob Lire (2000).
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substantively.!44 Along these lines, philosophers such as David
Enoch, Alasdair MacIntyre, Donald Regan, and Charles Taylor
have each explained that human value is not a simple matter
of autonomy.'#5 That is, not all free choices exhibit a precisely
equal amount of value, no matter their substantive content,
just by virtue of their autonomous origins.

In sum, when measuring the counterfactual harm of death
at forty—that is, when considering how much more “value”
someone might have realized over the course of their life had
they survived—the analysis should not be focused exclusively
on how much more pleasure they would have experienced had
they stayed alive, nor on how many more preferences they
would have satisfied, whatever the content of those preferences
might have been. That situates the analysis within the realm of
“objective list” theories of the human good, as suggested above,
which then raises the question of what belongs on the list of
human goods, exactly.

Contra Aristotle’s belief in the supreme and universal good-
ness of intellectual and political engagement, and friendship, 146
or Homer’s belief in the goodness of being a great warrior,!4” or
the Stoics’ belief in the goodness of wisdom, detachment from
bodily urges, and love of the holistic order of the universe,!48
I very much doubt there will be one simple answer for all people,
whoever and wherever they might be. Put differently, the list of
objective “goods” is extremely long, and it’s a la carte, not table
d’hote. It’'s not a set menu, as Aristotle and others would have
it. We get to pick and choose, and it matters what we want.!4°

144 See Crisp, supra note 132, at § 4.2 (“[W]e desire things, such as writing
a great novel, because we think those things are independently good; we do not
think they are good because they will satisfy our desire for them.”)

145 See Donald H. Regan, The Value of Rational Nature, 112 Etnics 267 (2002)
(arguing that rational nature cannot have value where there are no self-standing
principles about good states of affairs and activities); Donald H. Regan, How to
Be a Moorean, 113 Etrics 651 (2003) (arguing that agents necessarily take a criti-
cal stance in relation to their desires and that they can only do so by relying
on a conception of the good that is not itself reducible to their desires); David
Enoch, Agency, Shmagency: Why Normativity Won't Come from What is Constitu-
tive of Action, 115 PHiL. Rev. 31 (2006) (arguing that a complete account of action
and agency is not a complete account of normativity); TavLor, supra note 135, at
19-20, 46-47, 105-06; MacInTYRE, supra note 138, at 51-52, 64.

146 See MacInTYRE, supra note 138, at 146; TavLor, supra note 135, at 13-14,
76; John L. Ackrill, Aristotle on Eudaimonia, in ARISTOTLE’S “NicOMACHEAN ETHics” 33,
49-51 (Otfried Hoffe ed., David Fernbach trans., BRILL 2010).

147 See MacINTYRE, supra note 138, at 181-82.

148 See Julia Annas, Ethics in Stoic Philosophy, 52 Puronesis 58, 58 (2007).

149 See ParriT, supra note 135, at 502 (“We might claim, for example, that what
is good or bad for someone is to have knowledge, to be engaged in rational activity,
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We can travel that far with the desire theorists. And pleasure,
at least in certain circumstances, is rightly a best seller—we
can travel that far with the hedonists, in turn. But not abso-
lutely everything is on the menu, and the challenge is deter-
mining what might be on or off it, and what might be the best
dishes or sequence of dishes, as it were.5°

As discussed in the following section, the key to a satisfactory
(or at least plausible) answer to this substantive moral question
depends on the empirical fact that people are agents, and that
their agential capacities effectively force them into a diachronic
existence centered on developing and executing plans over the
course of a single life. The human good, in turn, seems to take
the same temporal shape, with the most important things on
the “list” being those that rely upon one’s agential capacities to
be realized through time (i.e., inherently “long-term” goods like
romantic partnerships, families, careers, and hobbies).

3. Diachronic Harm

In a brief but incisive passage, Charles Taylor articulates
the temporal nature of human agency and value. He argues
that humans orient themselves by reference to some (revisable)
conception of an “incomparably higher” mode of living, an ideal
of the good life toward which they are constantly striving to
move closer.!' Such a process is “not an optional extra,” he
explains, and is entailed by one’s status as agent who seeks to
live well.’52 In effect, Taylor endorses a version of the objec-
tive list theory outlined above, but he sees such a theory as
infusing an active process: living well, or rather, trying to live
well. Given the dynamism and movement of this process, and
its orientation toward an ideal, we understand our existences
as a “narrative,” Taylor continues, making sense of our lives

to experience mutual love, and to be aware of beauty, while strongly wanting just
these things.”); LurEr, supranote 118, at 96 (“We go too far if we deny that our de-
sires play a role in determining our interests.”); Crisp, supranote 132 (“One strat-
egy . . . might be to adopt a ‘hybrid’ account, according to which certain goods do
benefit people independently of pleasure and desire-satisfaction, but only when
they do in fact bring pleasure and/or satisfy desires.”); TavLor, supra note 135, at
27 (arguing that modern frameworks of the good life are not inherently universal).

150  See LupER, supra note 118, at 95 (“Objectivists tend to be pluralists, who
think that various things are intrinsically good, not just one sort of thing, such
as pleasure. And pluralism leaves us with difficult tasks. We will need to identify
the list of things that are objectively good. Having done that, we face the question
of how to rank the relative values of different goods.”).

151 TavLoR, supranote 135, at 47-48.
152 Id. at 47.
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as a story in which we have a notion of “how we have be-
come, and where we are going.”!5 Along very similar lines,
Alasdair MacIntyre writes that “man is . . . essentially a story-
telling animal,”!5* where the story is “a quest for the good.”!55
MaclIntyre continues:

The unity of a human life is the unity of a narrative quest.
Quests sometimes fail, are frustrated, abandoned or dissi-
pated into distractions; and human lives may in all these
ways also fail. But the only criteria for success or failure in a
human life as a whole are the criteria of success or failure in
a narrated or to-be-narrated quest.!56

To be sure, the human “narrative” or “quest” is not meant
to restart each moment, like it does for a goldfish, or each
morning, like it does for the character Phil Connors in the film
Groundhog Day,'57 or even each year or decade. The ideal is not
of the good moment or the good day, and so forth, but rather
of the good life understood as a temporal and unified project
on which the younger you, current you, and future you are all
working together. Taylor writes:

[Als a being who grows and becomes I can only know my-
self through the history of my maturations and regressions,
overcomings and defeats. My self-understanding necessar-
ily has temporal depth and incorporates narrative. . . . We
want our lives to have meaning, or weight, or substance, or to
grow towards some fulness, or however the concern is formu-
lated . . . . But this means our whole lives. If necessary, we
want the future to ‘redeem’ the past, to make it part of a life
story which has sense or purpose, to take it up in a meaning-
ful unity.158

Taylor and MacIntyre express a quintessentially Aristote-
lian perspective on the human good. For instance, Aristotle
alludes to the migratory return of the swallows, which marks
the beginning of summer: “For one swallow does not make a
summer, nor one day. Neither does one day or a short time
make someone blessed and happy.”'® The idea is that the hu-
man good is a diachronic achievement, which can be realized

153 Id.

154 See MacINTYRE, supra note 138, at 216.

155  Id. at 219.

156 Id.

157 GrounpHOG Day (Columbia Pictures 1993).

158 TavLOR, supra note 135, at 50-51.

159 AristoTLE, NicomacHEAN EtHics bk. I, at 12 (Roger Crisp ed. & trans., 2000).
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only “over a complete life,” he writes.!6° Aristotle argues, for in-
stance, that we cannot say that a child has led a “blessed” life:

If he is called blessed, he is being described as such on ac-
count of the potential he has, since, as we have said, hap-
piness requires complete virtue and a complete life. For
there are many vicissitudes in life, all sorts of chance things
happen, and even the most successful can meet with great
misfortunes in old age, as the story goes of Priam in Trojan
times. No one calls someone happy who meets with misfor-
tunes like these and comes to a wretched end.!6!

Aristotle maintains that, since the human good is realized
in the context of a life as a whole, we cannot say that a child
has realized the human good. Such a judgment is premature.
Aristotle implies, indeed, that we cannot judge whether someone
has realized the human good until his life is complete. Priam,
for instance, was King of Troy at the time of its destruction by
Agamemnon, with the implication being that an otherwise vir-
tuous or glorious life can end so terribly that it warps or ruins
one’s life as a whole. Ronald Dworkin makes a related point in
the context of the debate over euthanasia: “We worry about the
effect of life’s last stage on the character of life as a whole, as we
might worry about the effect of a play’s last scene or a poem’s
last stanza on the entire creative work.”162

Aristotle goes even further yet to suggest that the quality
of one’s life, when understood in this holistic manner, may be
altered by posthumous events, such as the success or failure
of one’s descendants, though he admits that this implication
is “odd.”163 We need not accept these more dramatic conclu-
sions to appreciate Aristotle’s more general point, which is that
humans realize value in the context of a diachronic project: the
pursuit of a flourishing life as a whole. Furthermore, we can
take this point from Book 1 of his Nichomachean Ethics without
engaging with the remaining Books 2 to 10, which delineate
the “virtues” that Aristotle believes are conducive to realizing a
flourishing life as a whole.'6* That is, we can accept (1) Aristo-
tle’s basic notion of a diachronic, life-as-a-whole conception of
the human good without taking any position on (2) Aristotle’s

160 Id. at 12; see also id. at 12-18.
161 JId. at 16.

162 RoNaLD DwORKIN, LIFE'S DOMINION: AN ARGUMENT ABOUT ABORTION, EUTHANASIA, AND
InpivipuaL FrReepom 199 (1993).

163 AristoTLE, supra note 159, at 16-17.
164 See id.
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virtue ethics (i.e., the idea that the good or right thing to do
is determined by what the “virtuous” person would do in that
situation),!®> and while positively denying (3) Aristotle’s belief
that what qualifies as a good life—an existence centered on pol-
itics, philosophy, and friendship—is the same for all people.!66

Aristotle’s basic idea—that the human good is inherently
temporal and centered on one’s life-as-a-whole—is often over-
looked, perhaps because it provides the ever-present back-
ground context for everything else that we do or desire. It's
so big that it fills the entire frame or horizon and is therefore
hard to see as a separate object. Nonetheless, as an intel-
lectual matter, the idea is not especially controversial. First,
it seems highly intuitive. Second, beyond Taylor, Maclntyre,
and Dworkin, an extremely diverse and distinguished collec-
tion of writers have endorsed the framework either explicitly or
implicitly—many of whom would not consider themselves to be
Aristotelians, and many of whom disagree on other fundamen-
tal matters. The list includes such mononymous luminaries as
Kierkegaard, Marx, Nozick, Proust, and Rawls, 67 as well as an
array of esteemed contemporary theorists.!68

165  On virtue ethics, see generally Stan van Hoorr, UNDERSTANDING VIRTUE ETHICS
(2006); Martha C. Nussbaum, Virtue Ethics: A Misleading Category? 3 J. EtHics
163 (1999).

166 See supra note 146 and accompanying text.

167  See S@REN KIERKEGAARD, EITHER/OR: A FragMENT OF Life (Victor Eremita ed.,
Alastair Hannay trans., Penguin Classics 1992) (1843) (contrasting “aesthetic”
and “ethical” ways of life, with the former dissolving into a series of present mo-
ments, and the latter centered on honoring past commitments such that life be-
comes a unified whole); KarL Marx, THE EIGHTEENTH BRUMAIRE OF Louis BONAPARTE
(Daniel De Leon trans., 2021) (1852) (presenting an account of human life as a
dramatic narrative pursued within social constraints transmitted from the past);
Nozick, supra note 139, at 50 (grounding human rights in people’s “ability to form
a picture of one’s whole life (or at least of significant chunks of it) and to act in
terms of some overall conception of the life one wishes to lead.”); MarRceL Prousr,
IN REMEMBRANCE OF THINGS Past, Vols. 1-3, 144 (C. Moncrieff, T. Kilmartin & A.
Mayor trans., 1981) (“Poets claim that we recapture for a moment the self that
we were long ago when we enter some house or garden in which we used to live
in our youth. But these are most hazardous pilgrimages, which end as often in
disappointment as in success. It is in ourselves that we should rather seek to find
those fixed places, contemporaneous with different years.”); Joun RawLs, A THEORY
or JusTICE 62, 92-93, 399-416 (1971) (maintaining that a good life consists in the
approximate realization of a “rational life plan,” that is, the pursuit of one’s foun-
dational aims, which are grounded in one’s reflective desires, and with the plan’s
details filled in over time, in the context of one’s evolving circumstances).

168 See Connie S. Rosati, The Story of a Life, 30 Soc. PuiL. & Pory 21, 27
(2013) (“[Plersons not only attend to their lives from moment to moment; they also
take up a view of their lives as a whole, reflecting on themselves and their exis-
tence over time.”); McManan, supranote 13, at 180 (“[W]e must also recognize that
well-being is multidimensional and that some of its dimensions are relational—in
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4. Temporal Goods

There are stronger and weaker versions of the diachronic
theory of the good. The stronger version, which I accept, is that
something is good for a person if, and only if, it is good for her
life considered as a whole. The question of whether a certain
activity or experience is good for me, on this stronger version,
is identical to the question of whether it is good for my life con-
sidered as a whole.

On this view, then, human value will be centered on the
realization of what I call “temporal goods.”'6® Temporal goods
are valuable activities and states of being that one can realize
only over long periods of time, and which define one’s life when
viewed as a holistic project (e.g., building families, maintain-
ing friendships, developing expertise, etc.). The importance of
such goods seems to be built into our everyday motivations.
Once the necessities for biological existence and basic comfort
are guaranteed, the pursuit of inherently long-term goods usu-
ally motivates our day-to-day lives, whereby we make sense
of how we are spending our efforts today—often in ways that
are not enjoyable or pleasant—by reference to some valuable
achievement or process that unfolds over a period of years or
decades. Given these psychological foundations, it is unsur-
prising that temporal goods seem central to nearly all human
normative systems. That is, all cultures seem to prize temporal
goods like families and complex artistic endeavors, and invest

particular those concerned with the meaning that a state or event has within a
person’s life.”); MicHAEL STOCKER, PLURAL AND ConrLICTING VALUEsS 300-02 (1992) (ar-
guing that the value of a life is a Moorean “organic whole”); CLARENCE IRVING LEwis,
AN AnaLysis oF KNOWLEDGE AND VaLuatioNn 498 (1946) (“The characteristic good of
willing and achieving is not one found in this or that passing instant merely, nor
in an aggregation of the goods thus momentarily and separately disclosed, but
in the temporal and relational pattern of a whole of experience whose progres-
sion is cumulative and consummatory.”); JosepH Raz, THE MoraLiTY oF FREEDOM 370
(1986) (“The autonomous person is part author of their life.”); Hanocu Dacan, A
LiBERAL THEORY OF PrROPERTY 43 (2021) (“Our life story is neither a set of unrelated
episodes nor a script fully written in advance.”); JosiaH Royce, THE PHILOSOPHY OF
LovaLty 23-26, 73 (1908) (arguing that we self-identify and actualize in terms of
our life plan); EvizaBetH ANDERSON, VALUE IN EtHics anp Economics 24 (1993) (argu-
ing that rational action is governed partly by a norm that “tells a person to act in
such a way that over time her actions can be fit into a coherent narrative”); AGNEs
CALLARD, AsPIRATION (2018) (arguing for the rationality of large-scale life changes
through which one endeavors to acquire new values); SAMUEL SCHEFFLER, DEATH AND
THE AFTERLIFE (2013) (arguing that what matters to us depends, in significant part,
on the continued existence of humanity).

169 See Jacob Bronsther, Long-Term Incarceration and the Moral Limits of Pun-
ishment, 41 Caroozo L. Rev. 2369, 2409-10 (2020).
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in childhood development as a means of facilitating the broader
life projects of young people.

Martha Nussbaum agrees that what I call temporal goods
are foundational to human flourishing from an Aristotelian
perspective. She writes that a life organized around the pur-
suit of “nutrition and growth” or “sense-perception” would be
“merely an animal life.”170 “The truly human life, by contrast, is
a life organized by the activity of practical reasoning (1098a3-4:
praktike tis tou logon echontos), in which it is that activity that
gives the life as a whole its distinctive shape and tone.”'”! Thus,
rather than animalistic satisfactions, Aristotelian practical rea-
son seeks out the long-term undertakings and achievements
which are distinctly “human” in their diachronic orientation,
and which can infuse one’s “life as a whole” with value.

That said, even this stronger version of the life-based per-
spective on value need not be exclusively forward-looking. We
need not become fastidious “life-planners,” and “momentary”
goods can still count.'”? These are goods, like enjoying an ice-
cream cone, that do not require cultivation over time to be real-
ized, and which are realized entirely in the moment, as it were.
While I choose an ice-cream flavor based on years of careful
experimentation, each cone fundamentally stands alone as an
experience of pleasure. By comparison, each interaction with
an old friend forms part of a longer, interdependent chain of in-
teractions that sweeps backward and forward, and which col-
lectively make up our “friendship.” Nevertheless, momentary
goods are surely constitutive of a good life. A life without ice-
cream cones (or their equivalent) would be worse when consid-
ered as a whole.

However, not all “momentary” pleasures are valuable on
the stronger view. Consider the person addicted to heroin who
has wrecked her life-as-a-whole due to her drug abuse, reject-
ing her personal obligations and descending into depravity and
indignity. By viewing her as someone who realizes, and only
realizes, value in the context of her broader life, we can ap-
preciate the disvalue of her injecting the drug into her body,
her immense and fleeting pleasure notwithstanding. Now, her

170 See Martha Nussbaum, Nature, Function and Capability: Aristotle on Po-
litical Distribution, 1988 Oxrorp StUD. ANCIENT PHIL. 145, 170 (Supplementary
Volume). On the distinction between humans and animals from a diachronic
perspective, see infra notes 182-83 and accompanying text.

171 [d.

172 See Jacob Bronsther, Torture and Respect, 109 J. Crim. L. & CRIMINOLOGY
423, 470 (2019).
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ecstasy would be of great value if viewed as a standalone mo-
ment since pleasure abstractly conceived has value. But that
is not how humans conceive of, or ought to conceive of, their
existence, as if they had no memories, no past or future, and
were born in each moment anew.!73

We can retreat to a more moderate version of this diachronic
theory of the good without impacting the overall argument. A
more moderate position is that a person can generate value that
is purely “momentary” in the sense of being good for them with-
out being good for their life considered as a whole. Perhaps the
addict’s pleasure has value in this way, as a momentary experi-
ence of feeling good, which is valuable even though it detracts
from the pursuit of her good life as a whole. David Velleman
seems to take this position, writing that “a person has two dis-
tinct sets of interests, lying along two distinct dimensions—his
synchronic interests in being well-off at particular moments,
and his diachronic interests in having good periods of time
and, in particular, a good life.”'”* However, I have just argued

173 Does this strictly life-based conception of the human good presuppose
controversially, contra Derek Parfit, that I am identical with the “younger” and
“older” people who have looked and who will look out to the world through “my”
consciousness? See ParriT, supra note 135, at 199-244, 307-20. Perhaps. But
even if we did not share an identity with our past and future selves, that need
not vitiate the broader conclusion. The achievement of a “good life” would simply
become something of a group project. The teenager and the old man that he be-
comes could be different people, but nonetheless could be said to be living, and
working on, the same “life.” They would be distinct and yet impossibly bonded,
perhaps the purest form of family. And we could reasonably maintain that their
respective capacities to work together and to honor one another, as it were, were
their most essential and valuable capacities.

174 David Velleman, Well-Being and Time, 72 Pac. PHiL. Q. 48, 69 (1991). As
evidence of the independence of synchronic and diachronic well-being, Velleman
considers two possible lives with the same total amount of synchronic, moment-
to-moment well-being. One begins desperately and ends wonderfully, while the
other begins wonderfully and ends desperately. Velleman argues that we believe
that the former is the better life overall, and that we can make this judgment
only if the narrative sequence of events matters. And, he continues, the narra-
tive sequence of events can matter only if diachronic well-being is distinct from
synchronic well-being (given that both lives have the same amount of synchronic
well-being). While Velleman’s argument has generated much attention, we
can maintain that human value is centered on the pursuit of “long-term” goods
and a good life as a whole without accepting or rejecting the proposal that the
“narrative” or “story” of a life is an independent variable in making a good life. For
arguments in favor of the view that a life’s narrative structure matters as an inde-
pendent variable, see TavLoRr, supra note 135, at 50-51; MacINTYRE, supra note 138,
at 216-19; Daniel C. Dennett, The Self as a Center of Narrative Gravity, in SELF
AND Consciousness 103 (Frank S. Kessel, Pamela M. Cole & Dale L. Johnson eds.,
1992); McManan, supranote 13, at 175-80. For criticism of the view, see Stephen
M. Campbell, When the Shape of a Life Matters, 18 EtHicaL THEORY & MoRAL Prac.
565, 571 (2015); Rosati, supra note 168; Galen Strawson, Against Narrativity, 17
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that “momentary goods” can be constitutive of a good life as
a whole, as with the enjoyment of ice-cream cones. As such,
Velleman’s distinction is not especially important. It would be
relevant only for those purportedly momentary goods that are
valuable in the moment but bad for one’s life overall, like the
addict’s ecstasy.

In sum, there is an empirical and a normative idea built
into this conception of human value. The empirical idea is
that, unlike simple animals, we understand that our past gives
shape to our present, and that our present gives shape to our
future. Further, given our capacity for agency—which involves
at least our powers of choice, memory, and imagination—we
have the capacity to purposefully act in the present as a means
of constructing a more valuable future and life as a whole. The
normative idea is that our most important functionings rely
upon this diachronic understanding and capacity. Again, we
can develop our personalities. We can build romantic part-
nerships. We can raise children. We can maintain long-term
friendships. We can learn complex skills, trades, arts, and
hobbies. On this normative view, such “temporal goods” repre-
sent our most significant and meaningful achievements. And,
unlike eating ice-cream cones, we can realize them only incre-
mentally and progressively over time.

5. Death and Diachronic Value

Let us take stock. As a means of assessing the supposed
“differentness” of the death penalty, we are assessing the harm-
fulness of the punishment, more particularly, the “objective”
harm of dying at age forty. Again, at this stage, we are ignoring
any “agential” harm associated with the fact that the death in
question results from state action, rather than natural causes.
We began the analysis by observing, contra Epicurus, that the
objective harm of death is counterfactual, in the sense that the
decedent probably would have realized more value if they had
not died and thus had several decades more of life. The next
step was to examine the nature of human value, as a means
of understanding how losing many years of life might result
in a person realizing less value than they would have other-
wise. Following an array of thinkers, I argued that human
value is temporal and progressive, such that people realize

Ratio 428 (2004); FrRep FELDMAN, PLEASURE AND THE Goop Lire 124-41 (2004); Johan
Brannmark, Leading Lives: On Happiness and Narrative Meaning, 32 PHiL. PAPERS
321 (2003).
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value diachronically in the context of their life-as-a-whole. We
can now incorporate this finding into our analysis of the objec-
tive harm of death of forty, relying in part on Jeff McMahan'’s
thoughtful work on the ethics of killing.!75

While much of McMahan'’s discussion concerns the abor-
tion debate and the interests that a fetus might or might not
have in life beyond the womb, we can employ other aspects of
his analysis for the question of how death at forty impacts one’s
life as a diachronic whole. For instance, he writes that some-
times the decedent’s “future life could reasonably have been
expected to bring the story of his life to a satisfying state of
completion.”'7¢ The idea is that the person was in the process
of realizing certain temporal goods, which were meant to unfold
into future years to be developed in full. They were in the mid-
dle of achieving certain ongoing long-term projects—perhaps a
marriage—which their early death renders in some sense un-
finished. Along these lines, Steven Luper writes: “By adopting
a rational life plan and refining it to maturity, we shape our
own interests; we malke it the case that fulfilling the final aims
embedded in our plan is, objectively, intrinsically good for us,
and that failing is intrinsically bad for us.”'”? Death can be
bad for us, in part, because it precludes the realization of such
“final aims.”

Second, and closely related, McMahan writes that “death
may prevent a person from fulfilling projects or ambitions in
which she has invested considerable time and effort.”!7® If the
former category relates to temporal goods that someone was
in the process of realizing, but which were meant to develop
over longer periods of time, this second category of loss relates
especially to temporal goods that remained in the development
stage. Imagine that the person who dies had for years prepared
for some specialized career in which they never get to practice,
or that they were toiling for years on some artistic project that
remained in unusable draft form. By losing the future years
that were required to complete such endeavors, the prior exer-
tions and investments are rendered, to some degree, futile.!”?

Finally, death can be damaging from a narrative perspec-
tive when the decedent has “so far gained relatively little from

175 See generally McManaN, supra note 13.
176 Id. at 184.

177 Luper, supra note 118, at 96.

178 McMaHaN, supra note 13, at 176-77.
179 See id.
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life,” as McMahan writes.!8° If one’s life story has been marked
by frustration and failure, then their death is especially harm-
ful given that they are denied the opportunity to turn their life
around, as it were. While one never knows what might have
happened, the loss of that opportunity is tragic when viewing
the person as someone on a “quest” to build a good life as a
whole, to use MacIntyre’s phrase.!8! Thus, if there’s narrative
harm to a “good” life that remains unfinished, there is also nar-
rative harm to a “bad” life that remains unrepaired. In these
general ways, then, death at forty can radically interfere with
one’s life as a whole. Death at forty means that one’s life will
remain to some awful extent incomplete, without the fruition or
redemption that the future years may have had in store.

We can further appreciate the diachronic harm of death,
and especially of an early death, by comparing the death of a
person with that of an animal. For instance, David Velleman
argues that a cow’s life considered as a holistic achievement
doubtfully matters, given that, as far as we know, the cow
“cannot conceive of itself as a persisting individual and conse-
quently cannot conceive of itself as enjoying different benefits
at different moments during its life.”'82 He argues that if a
subject lacks “the bare capacity” or “the equipment” to care
about something, then that thing—in this case, the cow’s life
as a narrative or diachronic process—cannot be intrinsically
good for the subject.!83 If this works, it may begin to explain
the moral difference between killing a person and a cow (or a
simpler animal yet, such as a trout). When you kill a person,
you not only deprive her of access to future pleasurable or oth-
erwise valuable standalone moments, as you would with the
cow; you have also interfered with and may indeed have ruined
the project of her “life,” which is for her (but not for the cow) a
conscious process and endeavor.

B. Being Killed

Following the above discussion, we can appreciate the im-
mensity of the “objective” harm of the death penalty. By taking
away decades of reasonably expected living, the death penalty
radically intrudes upon the decedent’s pursuit of a good life as

180  [d. at 184.
181  MacIntYRE, supra note 138, at 219.

182 Velleman, supra note 174, at 169-70; see also McMaHaN, supra note 13, at
197.

183  Velleman, supra note 174, at 170.
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a whole, either in the sense of frustrating their long-term plans
and ambitions, or by forestalling any possibility of redemption.
While we could say the same about an early death caused by
natural disease, death by capital punishment is a different and
seemingly worse outcome, all else equal. For to suffer the death
penalty is not merely to die. It also to be killed. Thus, beyond
the “objective” harm of death, capital punishment also entails
a degree of “agential” harm, which is generated by the fact that
another agent or group of agents has willed one’s death. There
are at least two forms of agential harm in the death penalty
context, one related to autonomy and the other to degradation.

1. Autonomy

The autonomy point can be made succinctly by applying a
very basic conception of the ideal. Consider John Christman’s
definition:

Put most simply, to be autonomous is to govern oneself, to
be directed by considerations, desires, conditions, and char-
acteristics that are not simply imposed externally upon one,
but are part of what can somehow be considered one’s au-
thentic self. Autonomy in this sense seems an irrefutable
value, especially since its opposite—being guided by forces
external to the self and which one cannot authentically em-
brace—seems to mark the height of oppression.!8

To be sure, the precise conditions of autonomy and the
nature of one’s “authentic self” remain controversial, as does
the idea that it is always valuable for people to live autono-
mously.!85 Nonetheless, we need not delve deeply into those
debates to make the unprovocative point that the death penalty
seriously damages one’s autonomy. To die at the hands of the
state is to have one’s life determined by “by forces external to
the self” to some extraordinary degree. While death by natu-
ral causes also means that one’s life has been determined by
external forces, autonomy is largely an intersubjective achieve-
ment, meaning that its realization is usually associated with
avoiding the unwanted interferences of other people (and, con-
versely, by maintaining the relationships with other people that
one desires).'86 We can appreciate this by reflecting on the

184 John Christman, Autonomy in Moral and Political Philosophy, in STANFORD
EncycLopeDIA OF PHiLosopHY (Edward N. Zalta ed., Fall 2020 ed.), https://plato.stan-
ford.edu/entries/autonomy-moral/[https://perma.cc/KFQ2-POWG].

185  [d.
186 See generally Marina OsHaNA, PERSONAL AuToNOMY IN SocieTy (2006).
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concept of “oppression.” If oppression is the opposite of au-
tonomy, as Christman indicates, only people can oppress other
people. Cancer can kill but it cannot oppress (at least not be-
yond metaphor). In this way, death at forty via capital punish-
ment infringes upon one’s autonomy in a way that death at
forty via cancer does not, with the decisions of other agents
marking one’s life to a tremendous degree.

One might object that the choice to offend, when coupled
with an awareness that punishment will follow if one is caught,
means that one has consented to their own punishment, at
least implicitly, such that the punishment reflects rather than
impedes their autonomy. There is probably something to this
idea (which received its most famous defense from Hegel).!8”
Autonomy is surely on a spectrum, and the choice to offend
means that one’s punishment, to some degree, originates in
themselves rather than external forces. For instance, the au-
tonomy intrusion inherent to criminal punishment would be
even more serious if it turned out that the individual was wrong-
fully convicted. Nonetheless, we should not take the consent-
via-offense idea overly seriously, assuming the individual has
not literally chosen to receive punishment (let alone death).!88

2. Degradation

Second, to die because another agent wills it entails an
element of expressive harm and degradation. Jeffrie Murphy
writes:

One reason we so deeply resent moral injuries done to us
is not simply that they hurt us in some tangible or sensible
way; it is because such injuries are also messages—symbolic
communications. They are ways . . . of saying to us, “I count
but you do not,” “I can use you for my purposes,” or “I am
here up high and you are there down below.” Intentional
wrongdoing insults us and attempts (sometimes successfully)
to degrade us—and thus it involves a kind of injury that is

187 For a contemporary defense of Hegel's theory, see generally ALAN BRUDNER,
PunisHMENT AND FrREEDOM (2009); see also C.S. Nino, A Consensual Theory of Punish-
ment, 12 PuiL. & PuB. Arrs. 289 (1983).

188  For criticism of consent-via-offense arguments, see ALan Norrig, Law, IDEOL-
0GY, AND PuNisuMENT 62 (1991); JerFrRIE G. MureHy, Kant’s Theory of Criminal Punish-
ment, in RETRIBUTION, JUSTICE, AND THERAPY 82, 84-90 (Wilfrid Sellars & Keith Lehrer
eds., 1979); Alice Ristroph, When Freedom Isn’t Free, 14 New Crim. L. Rev. 468,
473-74 (2011); T.M. Scanlon Jr., The Significance of Choice, 8 TANNER LECTURES ON
Hum. VaLues 194, 195-97 (1988).
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not merely tangible and sensible. It is moral injury, and we
care about such injuries.!8°

Capital punishment is surely such a “moral” injury, com-
municating rather straightforwardly that the rest of us are
“here up high” while the individual killed for their wrongdo-
ing is “there down below.” Indeed, for defenders of the death
penalty, such degradation may be the very point.!'?° In any
event, beyond the objective harm of death, capital punishment
thus entails a symbolic rejection by society—or at least by “the
law” and society’s legal representatives—of one’s basic worth
and standing.’®! Such degradation qualifies as “premortem”
harm, given that conscious awareness of one’s own degra-
dation requires one to be alive. But the harm might regis-
ter more broadly, insofar as the punishment’s message affects
one’s posthumous memory and reputation, which may in turn
impact one’s life as a whole (at least on the more ambitious
Aristotelean conception of the good life outlined above). By
comparison, none of these expressive considerations apply to
death via disease. It is not as if cancer embodies the judgment
of the community.

The expressive degradation of capital punishment is so
clear because it is written on the person’s body. It is not a
purely symbolic means of communicating disrespect, like us-
ing language to communicate one’s view that another is un-
worthy in some sense (e.g., “You're a liar!”). Non-symbolic
forms of disrespect, which involve real interferences with the
way in which someone exhibits or realizes value, are generally
more compelling, as Joseph Raz has argued.!®? For instance,
Michael Rosen—who denies that all rights violations are a sym-
bolic matter of “dignity”—must be correct when he writes that
“the worst of what the Nazi state did to the Jews was not the
humiliation of herding them into cattle trucks and forcing them

189 Murphy, supra note 17, at 25; see also Jean Hampton, Forgiveness, Re-
sentment, and Hatred, in FORGIVENESsS AND MERcY, supra note 17, at 35, 43-44.

190 See Jean Hampton, Correcting Harms Versus Righting Wrongs: The Goal of
Retribution, 39 UCLA L. Rev. 1659, 1686-87 (1992) (while not defending the death
penalty, providing a theory of punishment centered on expressive devaluation of
a wrongdoer as a means of restoring their victim’s value).

191 See Kleinfeld, supra note 16, at 1509 (“Law has a special place in uphold-
ing the social fact of our worth; it is in a unique position to express and uphold
our sociological dignity.”).

192 JosepH Raz, VALUE, RESPECT, AND ATTACHMENT 167 (2001); see also Bronsther,
supra note 172, at 462-64.
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to live in conditions of unimaginable squalor; it was to murder
them.”193

But there is nonetheless a connection between the symbolic
and the physical, between a willingness to profoundly humili-
ate and a willingness to murder. Often, symbolic and non-
symbolic forms of disrespect are interwoven. For instance, to
herd people into any truck against their will is a non-symbolic
form of disrespect, insofar as it represents a physical interfer-
ence with their ability to realize value. However, using a cattle
truck adds a symbolic component, implying with cultural cues
that they are equivalent to animals.!®* Regardless, both forms
of disrespect—the symbolic humiliation and the non-symbolic
murder—derive from the same denial of the victims’ value. Both
are forms of expression, even if murder is the more emphatic
statement. Thus, given the complete degree to which death
physically hinders one’s capacity to realize value, capital pun-
ishment is an unequivocal means of communication (even if
there are means of execution that are yet more degrading than
others for purely symbolic reasons). No matter its method, the
death penalty “says” in plain terms to the person killed that
they are “there down below,” that they and their “life” in dia-
chronic sense do not matter. And it says this by way of act that
makes it physically impossible for them to ever come back up.

II1
THE HArRM OF PRISON

When conceiving of the death penalty in this way—as an
objective and expressive rejection of one’s status as a life-
builder—we can begin to appreciate how prison is not so dif-
ferent, especially but not only when considering decades-long
sentences. Now, the death penalty is almost always worse.
But if I am right that the worst part of the death penalty is the
injury to one’s life narrative, then many prison sentences be-
long in the same category of punishment, namely: punishments
that treat someone as if their capacity to build a good life through

193 Michael Rosen, Dignity Past and Present, in JEREMY WALDRON, DIGNITY, RANK,
AND RiguHTs 79, 97 (Meir Dan-Cohen ed., 2012).

194 See John Vorhaus, On Degradation Part Two: Degrading Treatment and
Punishment, 32 Common L. WorLD Rev. 65, 79 (2003) (“Doubtless treatment that
represents a threat to dignity often does so partly by virtue of what it causes to
happen, but, however we choose to describe the nature of the threat, it is impor-
tant not to lose sight of the many ways in which dignity is impinged upon by the
symbolic nature of much ill-treatment.”).
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time no longer exists or matters.'%5 For short, we can refer to
such punishments as life-ruining punishments.

Whether a punishment is “life-ruining,” on my definition,
is a matter of ex ante respect for one’s life-building capacity
rather than ex post harm. For instance, imagine that, unbe-
knownst to anyone else, a person on death row has an incur-
able and debilitating disease.!*¢ In that case, the death penalty
would in some respects be good for their life as a whole, insofar
as it represents a form of euthanasia that mitigated the damage
to their life narrative caused by a painful and undignified “final
chapter.”'97 Nonetheless, their execution would still evince a
profoundly disrespectful attitude toward their life-building ca-
pacity, given that its pain-relieving function is not a motivating
reason for its administrators and—if they knew about it—would
likely even be a source of regret.!98

“Life-denying” is perhaps a more precise term, then, but
“life-ruining” clarifies the stakes. The point is that a punish-
ment can be “life-ruining” without necessarily destroying one’s
life project, just like a gunshot can be “lethal” or “deadly” given
its potential to cause death. For instance, imagine that the
only legal method of execution (say, a painless poison) provided
people with some small chance of survival (say, five percent of
people had a natural immunity). That would not significantly
change the meaning or permissibility of a capital sentence.!®
Along these lines, and especially in the prison context, the rel-
evant life-denying attitude can be expressed through punish-
ments that severely risk ruining one’s life as a whole—akin to
the mens rea of gross recklessness or, in the murder context,
“depraved heart.”2°© To be sure, the analysis is less focused on
how a sentence might interfere with one’s current life project,
with its very particular players and plans, than on how it might

195 See Bronsther, supra note 169, at 2384 (“Punishment is impermissibly
degrading when it denies an offender’s standing as a human; and punishment
denies an offender’s standing as a human when it rejects the presence or worth
of his capacity for practical reason . . . .”).

196 See supra note 106 (discussing the case of Alva Campbell, who was termi-
nally ill while on death row).

197 See DwoRKIN, supra note 162, at 199.

198 See Elizabeth S. Anderson & Richard H. Pildes, Expressive Theories of Law:
A General Restatement, 148 U. Pa. L. Rev. 1503, 1531-32 (2000) (arguing that
state intentionality matters for courts when assessing the message expressed by
harmful state action).

199 Thanks to Erin Miller for helpful discussion on this hypothetical.
200 See supra note 19.
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interfere with one’s ability to lead a good human life of any sort
more generally.

This Part will outline three types of prison harms which
tend to negatively impact one’s life as a whole. First, there is
“associational harm” related to the fact that even the mildest
prison facility will constrain one’s ability to associate with other
people in society. This limitation, in turn, restricts one’s ability
to realize the many temporal goods which are associational in
nature. Second is “physical harm,” and third is “psychologi-
cal harm.” The combined impact of these three forces reveals
that, in many cases, prison belongs in the same category of
injury as the death penalty or, put differently, that a choice
to impose either type of punishment reflects a substantially
similar attitude toward the value of the individual’s life in the
narrative sense. This conclusion is yet easier to reach when
we consider the impact of collateral consequences upon release
from prison.

A prison sentence need not be life without parole to reach
the “life-ruining” threshold. Scholars and activists have estab-
lished the very important point that life without parole—prison
until you die—is like a “slow” death penalty.2°! The Court itself
has recognized this argument in the narrow context of life with-
out parole for juveniles.2°2 My argument, however, is broader,
and concerns how even nonfatal punishments (nonfatal in the
sense that the punishment ends before the subject dies) can
be like fatal punishments in terms of the degree to which they

201 See generally Lire WitHouT ParoLE: AMERICA’'S NEw DEeatH PenavLty? (Charles
J. Ogletree, Jr. & Austin Sarat eds., 2012); CHRISTOPHER SEEDS, DEATH By Prison:
THE EMERGENCE OF LIFE WiTHOUT PAROLE AND PERPETUAL CONFINEMENT (2022); Terrell
Carter, Rachel Lopez & Kempis Songster, Redeeming Justice, 116 Nw. U. L. Rev.
315 (2021); Marah Stith McLeod, The Death Penalty as Incapacitation, 104 Va. L.
Rev. 1123, 1146 (2018) (“The almost grotesque inhumanity of long-term solitary
confinement may not be better than death, and life without parole may entail
equally inhumane conditions in order to prevent prisoner violence.”); see also
Yvonne Jewkes, Loss, Liminality and the Life Sentence: Managing Identity Through
a Disrupted Lifecourse, in THE ErrecTs oF IMPRISONMENT 366, 367 (Alison Liebling &
Shadd Maruna eds., 2005) (recognizing similarities between people sentenced to
indeterminate life sentences and people facing incurable illnesses, and arguing
that both groups exist in “liminal” social spaces, and that, paradoxically, both
situations offer special opportunities for expression of autonomy and humanity).

202 See Graham v. Florida, 560 U.S. 48, 82 (2010) (applying the standard of
review previously reserved for the death penalty to hold that juveniles cannot
be sentenced to life without parole for nonhomicide offenses); id. at 69 (“[L]ife
without parole sentences share some characteristics with death sentences that
are shared by no other sentences.”); Miller v. Alabama, 567 U.S. 460, 489 (2012)
(holding that mandatory sentences of life without parole are unconstitutional for
juveniles).
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respect one’s status as a life-builder. That is, a punishment can
destroy one’s “life” in the diachronic or narrative sense with-
out necessarily destroying their “life” in the biological sense.
For a simple example, consider a Sleeping Beauty punishment
where someone is injected with a chemical that forces them
into a coma for thirty years; otherwise, they would be perfectly
healthy, and they would be released when upon awaking.

A. Associational Harm

What is the punishment of imprisonment? What is the
deprivation or set of deprivations that unite the many variet-
ies of prisons, such that each inflicts a punishment within the
same linguistic or sociological category? The array of depriva-
tions inherent to a given carceral institution will always be a
matter of creative list making, as one is limited in their abil-
ity to start a business, to take a shower in full privacy, visit
their grandmother, see a movie in a theater, etc. Some of these
deprivations will be complete—like, say, the ability to visit a
theme park—while others will be a matter of degree—like, say,
the ability to eat good food. As I have argued previously, how-
ever, one deprivation is essential to a term of incarceration,
meaning that, as a linguistic or sociological matter, it must be
included on all such lists. This is the denial of the “freedom of
general association.”? The various institutions that qualify as
“prison” are united in their remove from the broader society.
Whatever else they do, prisons quarantine—severely depriving
people of access to a great percentage of others in society.

Beyond the many people one knows already—spouses and
romantic partners, parents and children, old friends, cousins,
coworkers, party members, etc.—prison also limits one’s abil-
ity to interact with strangers. Consider all the new people that
we meet in modern society: on the street, in the store or coffee
shop, in a work setting, friends-of-friends, and so forth. The
opportunity to mix with them is enormously valuable, mostly
as a source of future partnerships—new friends or colleagues
or interlocuters or group members or lovers—but also for the
fellowship and sometimes entertainment that comes with ev-
eryday interactions.204

203 Bronsther, supra note 169, at 2400.

204 There is concerted engagement in the sociological literature regarding
chance interactions with the unfamiliar in society, including encounters between
strangers. See generally Lyn H. LorLAND, A WORLD OF STRANGERS: ORDER AND ACTION
IN UrBaN PusLic Space (1973); ErRvING GOFFMAN, RELATIONS IN PuBLIC: MICROSTUDIES OF
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The degree to which prisons will deprive people of the free-
dom of association will nonetheless vary, with the variables be-
ing how much access one has to other incarcerated people,
guards, visitors, and non-visitors. Access to non-visitors would
involve internet communication, letters, phone calls,?%> and
possibly forms of temporary release.?°¢ Video calls are a prom-
ising opportunity in this vein (assuming that they are afford-
able and not meant to replace in-person contact).2” Further,
as revealed by prison ethnographies, prisons contain complex
internal societies and cultures.?°® Unless one is living in soli-
tary confinement, they will certainly interact with other

THE PuBLic ORDER (1971); GEORG SIMMEL, The Stranger, in ON INDIVIDUALITY AND SoOCIAL
Forms 143 (Donald N. Levine ed., 1971); Patricia Simées Aelbrecht, ‘Fourth Places’:
The Contemporary Public Settings for Informal Social Interaction Among Strangers,
21 J. Urs. DesigN 124 (2016). In addition to preexisting and new forms of
“personal” association, prison also limits one’s ability to engage in “political” forms
of association, like party organizations and political debates. See Peter Ramsay, A
Democratic Theory of Imprisonment, in DEMocraTIC THEORY AND MasS INCARCERATION
84, 91 (Albert W. Dzur, Ian Loader & Richard Sparks eds., 2016); Peter Ramsay,
Voters Should Not Be in Prison! The Rights of Prisoners in a Democracy, 16 CRiTicAL
Rev. INT'L Soc. & PoL. PHiL. 421, 425 (2013).

205  Many U.S. prisons charge extortionate rates for phone calls, sometimes
more than one dollar per minute. See Global Tel*Link v. FCC, 866 F.3d 397, 404
(D.C. Cir. 2017).

206 See generally Alison Liebling, Temporary Release: Getting Embroiled with
Prisons, 28 How. J. CRiIME & JusT. 51 (1989) (arguing for the wider use of temporary
release).

207  Bernadette Raboy & Peter Wagner, Screening Out Family Time: The For-
Profit Video Visitation Industry in Prison and Jails, Prison Poricy INrTaTivE (Jan.
2015), https://www.prisonpolicy.org/visitation/report.html [https://perma.cc/
SU7U-3LWM] (discussing the promise and pitfalls of visitation via video call).
Were we to reach the stage where “online” society provided the immediacy, depth,
and opportunities for advantage of the present-day “real world” society—and were
prisoners afforded generally unmitigated and unmonitored access to such a so-
ciety—then that would dramatically alter our conclusions regarding the injury of
prison. Thanks to Nicola Lacey and Guha Krishnamurthi for helpful discussion
on this point.

208 See, e.g., DonaLD CLEMMER, THE Prison Community (1940) (theorizing the pro-
cess by which individuals are socialized into inmate values); GresHaM M. SYKES,
THE Society oF Caprives (1958) (examining the system of values and norms that
guide prisoner behavior and define typical social roles across diverse prison popu-
lations); Gresham M. Sykes & Sheldon L. Messinger, The Inmate Social System, in
THEORETICAL STUDIES IN SOCIAL ORGANIZATION OF THE Prison 5 (1960) (theorizing prison
culture as a collective means of coping with the deprivations of prison); John
Irwin & Donald R. Cressey, Thieves, Convicts and the Inmate Culture, 10 Soc.
Pross. 142 (1962) (arguing that inmate society is formed through the importa-
tion of “external” subcultures); JoeL HARVEY, YOUNG MEN IN PRISON: SURVIVING AND
AbpAPTING TO LIFE INSIDE (2007); BEN CREWE, THE PRISONER SOCIETY: POWER, ADAPTATION
AND SocIAL LIFE IN AN EncLisH Prison (2009); REBEccA TRAMMELL, ENFORCING THE CONVICT
CobpE (2012); DaviD SKARBEK, THE SociaL ORDER OF THE UNDERWORLD: How PRrisoN GANGS
GOVERN THE AMERICAN PENAL System (2014).
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incarcerated people, people who become familiar over time—
perhaps as partners in coping and survival or as simple
friends?*—and “new people” as well. But the environment
is much less welcoming to meaningful and healthy forms of
collaboration by comparison to life in free society, as Sharon
Dolovich and others have demonstrated.2?!°

This bare minimum of associational deprivation can wreak
havoc on one’s diachronic existence. The reason is that most
“temporal” goods—which, as I have argued, are so central to a
good human life as a whole—are also associational goods. We
can realize these valuable forms of functioning only by associ-
ating with other people over time. Some temporal goods, like a
marriage, are intrinsically associational, meaning that they just
are long-term forms of association. Others, like developing a
form of expertise, are instrumentally associational, such that as-
sociating with others is the means of realizing the good. Amy
Gutmann argues, along these lines, that human association is
central to human flourishing, enabling people “to create and
maintain intimate relationships of love and friendship, which
are valuable for their own sake,” she writes, “as well as for the
pleasures that they offer.”2!! She continues that association “is
increasingly essential as a means of engaging in” an array of
what I would call temporal achievements and processes, such as
“charity, commerce, industry, education, health care, residential
life, religious practice, professional life, music and art, and rec-
reation and sports.”?12 Meanwhile, Nussbaum writes that of her
list of ten “central human capabilities,” which are constitutive
of “fully human” living, the capability of affiliation (in addition
to practical reason) stands out as being of “special importance,”
since it “organize[s] and suffuse[s] all the others.”?!3 She writes:

209 See generally Timbre Wulf-Ludden, Interpersonal Relationships Among In-
mates and Prison Violence, 36 J. CrRiME & JusT. 116 (2013).

210 See Sharon Dolovich, Two Models of the Prison: Accidental Humanity
and Hypermasculinity in the L.A. County Jail, 102 J. Crim. L. & CrminoLoGY 965,
1002-07 (2012) (arguing that general population units in the L.A. County Jail
have an inmate culture that requires “hypermasculine” posturing, which in turn
suppresses qualities associated with “femininity,” such as emotional expression,
sensitivity, and kindness); John Wooldredge, Prison Culture, Management, and
In-Prison Violence, 3 AnN. Rev. CRiMINOLOGY 165, 171 (2000) (collecting studies dem-
onstrating the decline of a uniform “convict code” which applied to all groups in
prison and the concomitant rise in the 1970s of violent prison gang cultures).

211 Amy Gutmann, Freedom of Association: An Introductory Essay, in FREEDOM
OF AssocIaTION 3, 3—4 (Amy Gutmann ed., 1998).

212 Id. at 4.

213 MartHA C. NussBauM, WOMEN AND HumaN DEVELOPMENT: THE CAPABILITIES
AppProacH 70, 74, 82 (2000).
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“To plan for one’s own life without being able to do so in com-
plex forms of discourse, concern, and reciprocity with other hu-
man beings is . . . to behave in an incompletely human way.”214
Kimberley Brownlee concludes that people have a positive hu-
man right to “minimally adequate access to decent human con-
tact and connection,”!5> and she recognizes that institutions
separated from the public—such as prisons, hospitals, and im-
migration centers—especially imperil such a right.216

In sum, given the limitation on the freedom of association in-
herent to any prison term and the fact that most temporal goods
are associational, we can understand how, say, twenty years of
incarceration in even the mildest prison makes it profoundly more
difficult to realize a wide array of the most important temporal
goods: maintaining a family, a marriage, a home, and long-term
friendships; developing a profession; participating meaningfully
in a political movement; and so forth.2!” Given how central such
temporal goods are to realizing one’s life project, we can conclude
that long-term incarceration in even the mildest facility repre-
sents a severe risk of ruining one’s life as a whole.

Again, the argument is not that it is impossible for the
long-term incarcerated to realize their autonomy and construct
a good life. Everyone’s life in prison has meaning. And many
people have found a way to flourish during or after very long
sentences. But it is exceedingly hard to be one of these peo-
ple. Their stories are sometimes so amazing that they read
like heroic fiction.?!® And that is the point. That is, just in vir-
tue of the associational harm of prison, incarcerating someone
for many years forces them to confront enormous obstacles
to human wellbeing, severely limiting their ability to craft the

214 Id. at 82. On the idea that having the capability of forming meaningful
and enjoyable relationships is a fundamental requirement of justice, see MaRTHA
C. NussBauMm, CREATING CaPABILITIES 148 (2011); JONATHAN WOLFF & AVNER DE-SHALIT,
Disabvantace 159 (2007).

215  KIMBERLEY BROWNLEE, BEING SURE OF EacH OTHER: AN Essay oN SociAL RIGHTS AND
Freepowms 1 (2020).

216 Id.at 172.

217 Unsurprisingly, sociological research indicates that a term of imprison-
ment is associated with a host of negative personal and economic outcomes. See
Bruce Western, Inside the Box: Safety, Health, and Isolation in Prison, 35 J. Econ.
PERsps. 97, 98 (2021) (collecting studies).

218  See, e.g., Angel E. Sanchez, In Spite of Prison, 132 Harv. L. Rev. 1650
(2019); SHAKA SENGHOR, WRITING My WRONGS: LIFE, DEATH, AND REDEMPTION IN AN AMERICAN
Prison (2013); CHristiaN L. BoLpeNn, Our oF THE ReED: My LiFE oF GANGS, PRISON, AND
RepemptioN (2020); CHRIs WILSON, THE MASTER PLAN: MY JOURNEY FROM LIFE IN PRISON TO
A LIFE or Purprost (2019); AntHoNy Ray HintoN, THE Sun Dokes SHINE: How I Founp LIFE
AND FreEDOM ON DeaTH Row (2018); Damien EcHoLs, LiFe ArteErR DeaTH (2012).
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associational long-term projects that represent the foundation
of a self-determined and valuable life as a whole. Put differ-
ently, whether or not it is feasible to have a good day or month
or even year in prison, it is extraordinarily difficult and rare to
have a good decade or two in prison, with goodness defined by
the person themself within the very broad objective constraints
discussed above.?!® Such a sentence is therefore utterly disre-
spectful of one’s life-building capacity.22° As suggested above,
we can conclude at a minimum that such sentences are grossly
reckless with respect to ruining one’s life, akin to the “depraved
heart” mens rea for murder.

These considerations do not result in a mathematical for-
mula that can pop out a specific number of years. There will be
avague middle ground between those sentences that are grossly
reckless toward destroying one’s life as a whole—evincing a
“depraved heart” toward one’s life-building capacity—and those
that are not. We can conclude simply that the longer the sen-
tence, the greater the relevance of these concerns. Beyond the
number of years, it might also matter which years are spent
behind bars.??! For instance, spending one’s early adulthood—
say, one’s twenties—in prison may be especially damaging to
one’s life in the narrative sense, given that, at least in our cul-
ture, such years are crucial for developing the relationships and
skills that are meant to structure future decades.???

Even if the how long? question might admit a precise an-
swer, it seems that, following Jeremy Waldron, we ought not
seek one out—keeping far away from the “life-ruining” thresh-
old. Waldron argues that we should give wide berth to vague
but prohibited realms like “domestic violence” and “torture,”
not trying to get as close to the “line” as possible.??3 Thus, just

219 Thanks to Carol Steiker for helpful discussion on this point.

220 Patricia Williams' concept of “spirit-murder” registers in this context.
Patricia Williams, Spirit-Murdering the Messenger: The Discourse of Fingerpointing
as the Law’s Response to Racism, 42 U. Miami L. Rev. 127, 129 (1987).

221  Thanks to Irene Oritseweyinmi Joe for helpful discussion on this point.

222 See Amanda Klonsky, The Right to Be Young: Entering Adulthood in American
Jails 39 (2018) (Ed.L.D. dissertation, Harvard University) (“For youth of color, to
be jailed or to receive adult charges in the period of emerging adulthood can have
life-ruining consequences.”); Conor Murray, ‘Can’t Hack the Whack’: Exploring
Young Men’s Gendered Discourses on Time in Prison, 21 CrimiNoLOGY & CRIM. JUST.
705, 705-06 (2021) (providing an ethnographic study of men aged 18-24 serving
prison terms); cf. Graham v. Florida, 560 U.S. 48, 70 (2010) (“A 16-year-old and
a 75-year-old each sentenced to life without parole receive the same punishment
in name only.” (citing Roper v. Simmons, 543 U.S. 551, 572 (2005))).

223 Jeremy Waldron, Torture and Positive Law: Jurisprudence for the White
House, 105 Corum. L. Rev. 1681, 1701 (2005).
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as in our wartime interrogations we should not be anywhere
close to “torture,” in our domestic punishments we should not
be anywhere close to “life-ruining.” Waldron writes incisively:
“There are some scales one really should not be on, and with
respect to which one really does not have a legitimate interest
in knowing precisely how far along the scale one is permit-
ted to go.”??* Nonetheless, as I will discuss further in Part IV,
the broader argument has critical implications even without
Waldron’s important point. For there are sentences that I be-
lieve are clearly outside the zone of vagueness—as suggested
above, twenty years in even the mildest prison—which would
dramatically alter our sentencing code were they deemed equiv-
alent to the death penalty as a matter of law and culture.

The associational harm of prison would be different if we
were immortal, or if we had many centuries of reasonably ex-
pected life. But we have only a few decades to realize tem-
poral goods en route to realizing our conception of the good
life. As such, even twenty years in arguably the mildest prison
on Earth—the Bastgy, the quiet Norwegian penal island where
there are beaches, bicycles, and flocks of sheep??>—would rep-
resent a severe risk of ruining one’s life project.?2¢ Imagine be-
ing forced to farm day after day, month after month, year after
year on a small, isolated island, living with about one hundred
other people not of your choosing (people who are presumably
socially maladjusted to some degree), sleeping alone in your
little private room, with only a few hours each week with your
gradually aging family, assuming they still go to the trouble of
taking the ferry to the island to visit you as the years pass on.
Presumably, you would be comfortable in the Bastgy during
your twenty years, and you could thus realize certain momen-
tary goods. But your ability to realize an array of temporal
goods, like the functionings of being a good parent or being a
good spouse or providing a valuable service to others, would
be very limited. And when you return to society much older,
without much of any professional experience, you will have to

224 g,

225 See Erwin James, The Norwegian Prison Where Inmates Are Treated
Like People, THE Guarpian (Feb. 25, 2013), https://www.theguardian.com/soci-
ety/2013/feb/25/norwegian-prison-inmates-treated-like-people [https://perma.
cc/45JF-UJZH]; John D. Sutter, Welcome to the World’s Nicest Prison, CNN,
https://edition.cnn.com/2012/05/24 /world/europe/norway-prison-bastoy-nic-
est/index.html [https://perma.cc/2JT4-9UMX] (last updated May 24, 2012).

226 See Sophie Angelis, Limits to Prison Reform, 13 U.C. IrviNe L. Rev. 1, 3
(2022) (arguing that “there are limits to how humane any prison can be” and us-
ing Norwegian prisons as a test case).
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“start over,” as it were.??” To be sure, decades in the Bastay
might mesh with the very rare person’s conception of the good
life. But in the absence of any special knowledge that the de-
fendant has such an unusual disposition, sentencing someone
to twenty years in the Bastgy—like sentencing them to capital
punishment—treats them as if their autonomous life project no
longer matters.

This conclusion holds even if the individual in question
was leading a desperate existence outside of prison, such that
the prospect of them flourishing at any level was already re-
mote. For there is an important difference between one’s life
in the decades before prison and the decades during prison.
Before prison, their life bore the mark of extreme governmental
neglect, presumably. During prison, however, their life bears
the mark of extreme governmental intervention. The state has
positively imposed itself upon them, presenting huge official
hurdles to their construction of a good life as a whole, and as
such, the state bears special causal and moral responsibility
for the ultimate state of their existence. In any event, that
someone was leading a desperate existence before prison does
not change the fact that decades in prison is not treatment ap-
propriate for a life-builder. Being forced to live in the Bastgy
for twenty years might be very respectful treatment for a farm
animal—but not for a human being.

B. Physical Harm

Prison deprives people of more than the freedom of general
association. It is not just a form of quarantine. While it de-
pends significantly on the quality of the facility, prison often en-
dangers one’s narrative life for the straightforward reason that
it threatens their long-term physical and psychological health.
Just as people need to be able to associate with others over
time to realize a life project, they also need a reasonably well-
functioning body and mind. Along these lines, Judith Resnik
has uncovered an “anti-ruination” principle within Eighth
Amendment case law requiring that “governments ought not
aim to undermine a person’s physical and mental capacities,”
especially in the prison conditions context.??®¢ In this and the

227 See generally BrRucE WESTERN, HOMEWARD: LIFE IN THE YEAR AFTER Prison (2018)
(examining the tumultuous first year after release from state prison experienced
by individuals in Massachusetts).

228 Judith Resnik, (Un)Constitutional Punishments: Eighth Amendment Silos,
Penological Purposes, and People’s “Ruin,” 129 Yaie L.J.F. 365, 369 (2020);
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following subparts, I will outline several ways in which prison
threatens to violate this principle by inflicting long-term physi-
cal and psychological harm.

Prison is dangerous, with much higher rates of physical
assault, including sexual assault, than the general popula-
tion.??° Estimates of sexual violence vary dramatically—from
about one to twenty percent—depending on the facilities under
study, reference period, and survey methodology (e.g., relying
on official statistics versus self-reporting).23° For its part, the
Department of Justice estimates that between 149,200 and
209,400 incidents of sexual victimization occur in prison and
jails annually.?3! While young people in and outside of prison
are more likely to be involved in violence, Bruce Western re-
ports that even the age-adjusted rate of violence in prison is
more than five times higher than in the wider community.232
Though, in part because incarcerated people do not have ac-
cess to firearms, the homicide rate is lower.233 Prison does,
however, have significantly higher suicide rates.?3*

see also id. (“[Glovernments are not supposed to use their punishment powers to
debilitate people . . . .”).

229 See generally Lee H. Bowker, Prison Victimization (1980); Sykes, supra note
208, at 76-78 (describing the loss of security as one of five “pains of imprison-
ment”); Anthony E. Bottoms, Interpersonal Violence and Social Order in Prisons,
26 CrRIME & JusT. 205 (1999); MaARGARET NoonaN, U.S. DeP'T oF JUsT. BUREAU OF JUST.
Stat., MortauTy IN LocaL JaiLs, 2000-2007 (2010); Nancy Wolff, Cynthia L. Blitz,
Jing Shi, Jane Siegel & Ronet Bachman, Physical Violence Inside Prisons: Rates of
Victimization, 34 Crim. JusTt. & BeHav. 588 (2007).

230 Western, supra note 217, at 107; see also Cindy Struckman-Johnson &
David Struckman-Johnson, Sexual Coercion Rates in Seven Midwestern Prison
Facilities for Men, 80 Prison J. 379, 383 (2000) (reporting a rate of coerced sexual
activity of 210 per 1,000); Nancy Wolff, Cynthia L. Blitz, Jing Shi, Ronet Bachman
& Jane A. Siegel, Sexual Violence Inside Prisons: Rates of Victimization, 83 J. Urs.
Hearth 835, 841 (2006) (reporting a rate of coerced sexual activity of 15 per 1,000
for males and 32 per 1,000 for females); Gerald G. Gaes & Andrew L. Goldberg,
Prison Rape: A Critical Review of the Literature 32-33 (Nat'l Inst. Just., Work-
ing Paper, NCJ 213365, 2004) (analyzing studies and estimating a conservative
“average” estimate of prison sexual assault at 1.9%); Peter L. Nacci & Thomas R.
Kane, The Incidence of Sex and Sexual Aggression in Federal Prisons, 47 FEp. Pros.
31, 35 (1983) (reporting a rate of coerced sexual activity of 90 per 1,000).

231 Sheryl Pimlott Kubiak, Hannah Brenner, Deborah Bybee, Rebecca Camp-
bell & Gina Fedock, Reporting Sexual Victimization During Incarceration: Using
Ecological Theory as a Framework to Inform and Guide Future Research, 19 Trauma,
VioLENCE & ABUSE 94, 94 (2018).

232 Western, supra note 217, at 107.

233 Id. at 106.

234 See Alison Liebling, Prison Suicide and Prisoner Coping, 26 CRIME & JUST.
283, 341 (1999) (“Fear, anxiety, loneliness, trauma, depression, injustice, pow-
erlessness, violence, rejection, and uncertainty are part of the experience of
prisonl,]” in which “[s]uicide is perhaps its most dramatic outcome.”).
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Beyond immediate threats of violence from other incarcer-
ated people or guards, prison is also “bad for people’s health,”
as Rabia Belt writes.?3> Prisons are often overcrowded and
unsanitary,?3¢ which may explain why incarcerated people have
higher rates of infectious diseases.?3” Prison is also correlated
with increased risk of hypertension, asthma, and arthritis;238
cardiovascular disease;?3° respiratory health problems;?4° nu-
trient deficiencies, with diets lacking in essential vitamins and
minerals;?4! long-term sleep disorders;?4? chronic pain;?*? in-
fectious skin conditions;?4* musculoskeletal problems;24> and
traumatic injuries,?*¢ among other conditions. The experi-
ence of solitary confinement presents its own set of long-term

235 Rabia Belt, The Fat Prisoners’ Dilemma: Slow Violence, Intersectionality,
and a Disability Rights Framework for the Future, 110 Geo. L.J. 785, 803 (2022).

236 See Brown v. Plata, 563 U.S. 493, 502 (2011) (upholding order to decrease
California prison population on grounds that overcrowding is the primary cause
of continuing violations of prisoners’ constitutional rights to adequate health
care).

237 See Joseph A. Bick, Infection Control in Jails and Prisons, 45 CLINICAL INFEC-
TiIous DisEases 1047, 1047 (2007); Jacques Baillargeon, Sandra A. Black, John
Pulvino, & Kim Dunn, The Disease Profile of Texas Prison Inmates, 10 ANNALS OF
EpriDEMIOLOGY 74, 74 (2000)

238 L.A. Binswanger, P.M. Krueger & J.F. Steiner, Prevalence of Chronic Medical
Conditions Among Jail and Prison Inmates in the USA Compared with the General
Population, 63 J. EpipEmioLocy & Cwmry. HEaLTH 912, 914 (2009).

239 Id. at 912.

240 See generally Emily A. Wang & Jeremy Green, Incarceration as a Key Vari-
able in Racial Disparities of Asthma Prevalence, 10 BMC Pus. HeaLtH art. 290
(2010).

241  See Amy SmitH, Nar'L RscH. CouNciL, HEALTH AND INCARCERATION: A WORKSHOP
SuMMARY 8 (2013).

242 See generally Nia Sheppard & Lee Hogan, Prevalence of Insomnia and Poor
Sleep Quality in the Prison Population: A Systematic Review, 31 J. SLEep RscH.
13677 (2022).

243 See generally Beth D. Darnall & Elizabeth Sazie, Pain Characteristics and
Pain Catastrophizing in Incarcerated Women with Chronic Pain, 23 J. HEaLtH CARE
FOR THE PoorR & UNDERSERVED 543 (2012); Brie A. Williams et al., Pain Behind Bars:
The Epidemiology of Pain in Older Jail Inmates in a County Jail, 17 J. PALLIATIVE
MEep. 1336 (2014); Emily A. Wang et al., Engaging Individuals Recently Released
from Prison into Primary Care: A Randomized Trial, 102 Am. J. PuB. HeALTH €22, €26
(2012).

244 See generally Kyle J. Popovich et al., Frequent Methicillin-Resistant Staphy-
lococcus aureus Introductions into an Inner-City Jail: Indications of Community
Transmission Networks, 71 CuLinicaL INFEcTIOUS Diseases 323 (2020).

245  See generally Daniela Barreto Rocha, Daniela Sanchez, L. Christopher
Grandizio, Hemil Hasmukh Maniar & Daniel Scott Horwitz, Traumatic Orthopae-
dic Injuries in the Prison Population, 4 J. AM. Acap. ORTHOPAEDIC SURGEONS: GLOB.
RscH. & Revs. art. €20.00031 (2020); Baillargeon, Black, Pulvino & Dunn, supra
note 237.

246 See SwrtH, supra note 241, at 9.
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physical risks.?*” The increased stress of life behind bars can
exacerbate pre-existing chronic health conditions.?*® And
prison healthcare can be substandard.?*®

Leaving prison presents its own dangers, too, as institu-
tional structures are abruptly pulled away and people are forced
to confront personal and health challenges in the face of onerous
collateral consequences.?’® Evelyn Patterson analyzed survival
rates of people released on parole from 1989 to 1993 in New
York State, following them through to 2003.25! She discovered
that every year of imprisonment increased the odds of death
by 15.6%, meaning that every year in prison takes two years
off of someone’s life expectancy.?’> Five years in prison thus
equated to “a loss of approximately 10 years in the expected
life expectancy at age 30 years.”?5 With access to longitudinal
panel data, Sebastian Daza, Alberto Palloni, and Jerret Jones
concluded that having spent time in prison translates into a loss
of between four and five years of life expectancy at age forty,
whether as a result of increased mortality in or after prison.?5*

All that said, some research pushes in the other direction,
indicating that prison may actually increase people’s life expec-
tancies, given how vulnerable disadvantaged people are outside
of prison.?%® For instance, a recent study using administrative

247 See generally Justin D. Strong, Keramet Reiter, Gabriela Gonzalez, Rebecca
Tublitz & Dallas Augustine, The Body in Isolation: The Physical Health Impacts
of Incarceration in Solitary Confinement, PLOS One (Oct. 9, 2020), https://doi.
org/10.1371/journal.pone.0238510 [https://perma.cc/XBT3-XYGW].

248 SwmrrH, supra note 241, at 8.

249 See Belt, supra note 235, at 803, 803 n.118 (collecting studies on health-
care in prison).

250 See generally Ingrid Binswanger et al., Release from Prison—A High Risk of
Death for Former Inmates, 356 New Enc. J. MeDp. 157 (2007); Jakov Zlodre & Seena
Fazel, All-Cause and External Mortality in Released Prisoners: Systematic Review
and Meta-Analysis, 102 Am. J. Pus. HEaLt 67 (2012).

251 Evelyn J. Patterson, The Dose-Response of Time Served in Prison on Mortal-
ity: New York State, 1989-2003, 103 Awm. J. Pus. HeaLtH 523, 523 (2013).

252 Id. at 526.
253  Id.

254  Sebastian Daza, Alberto Palloni & Jerret Jones, The Consequences of In-
carceration for Mortality in the United States, 57 DeEmocrapHY 577, 591 (2020); see
also Christopher Wildeman, Incarceration and Population Health in Wealthy De-
mocracies, 54 CrimiNoLocy 360, 370 (2016) (comparing the increase in life expec-
tancy within developed countries from 1981 to 2007, and concluding that the
U.S. life expectancy as a whole would have been 1.5 years longer if not for mass
incarceration).

255 See, e.g., Anne C. Spaulding et al., Prisoner Survival Inside and Outside of
the Institution: Implications for Health-Care Planning, 173 Awm. J. EpiDEMIOLOGY 479,
479 (2011).
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data from Ohio between 1992 and 2017 found that the long-
run survival of defendants who were sent to prison was sig-
nificantly higher than defendants who were charged but not
incarcerated—mainly as a result of lower rates of homicide,
overdose, and suicide.?’¢ Even if this line of research is con-
firmed, that people would have low life expectancies outside of
prison does not the mitigate the state’s special responsibility
for the challenges such people face as a result of being forced to
live in institutions run by the state itself, as suggested above.257
It is no defense in criminal or tort law, for instance, that a vic-
tim would have been injured by someone else in the absence
of the defendant’s own intervention. Finally, it is important to
keep the diversity of prisons in mind. Certain facilities, such
as the Alabama Men’s Prisons found to be unconstitutionally
dangerous by the Department of Justice in a recent report—rife
with horrific knife violence, rape, and extortion—are places of
true peril.?58

C. Psychological Harm

While prison houses many people with mental illness—
approximately 20% of people in jails and 15% in state
prisons2%°—it has also been found to positively cause and exac-
erbate mood disorders such as major depressive disorder and
bipolar disorder.2¢° Predictably, overcrowding only worsens the
psychological toll, being correlated with increased depression

256 samuel Norris, Matthew Pecenco & Jeffrey Weaver, The Effect of Incarcera-
tion on Mortality, 106 Rev. Econ. & Stat. 956 (2024).

257 See Helling v. McKinney, 509 U.S. 25, 33 (1993) (“[The Constitution] re-
quires that inmates be furnished with the basic human needs, one of which is
‘reasonable safety.” (quoting DeShaney v. Winnebago Cnty. Dep’t of Social Servs.,
489 U.S. 189, 200 (1989)).

258 C.R. Dwv., U.S. DEPT OF JUST., INVESTIGATION OF ALABAMA'S STATE PRISONS
FOR MEN (2020), https://www.justice.gov/d9/case-documents/attachments/
2020/07/22/al_excessive_force_findings_final to_gov_ivey_7.23.20_0.pdf
[https://perma.cc/4QHD-MJSX].

259  QOrr. oF RscH. & PuB. AFFs., TREATMENT Apvoc. CTR., SERIOUS MENTAL ILLNESS
(SMI) PrevaLENCE IN JAILs AND Prisons (2016), https://www.tac.org/reports_publi-
cations/serious-mental-illness-prevalence-in-jails-and-prisons/ [https://perma.
cc/8KFC-PHFB].

260 See Katie Rose Quandt & Alexi Jones, Research Roundup: Incarcera-
tion Can Cause Lasting Damage to Mental Health, Prison PoLy InmiaTive (May 13,
2021), https://www.prisonpolicy.org/blog/2021/05/13/mentalhealthimpacts/
[https://perma.cc/HL4Y-LHBL] (collecting studies).
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and hostility,?6! and suicide.262 The lack of control over one’s
day-to-day activities in any context has been associated with
declining mental health,?%3 and feelings of aimlessness and
boredom in prison have been linked to stress, anger, and frus-
tration (and to substance abuse as a coping mechanism).264

Both the associational and physical harms of prison feed
into its psychological aspects. As to the former, research in-
dicates that, in general, social support and positive family re-
lationships are correlated with psychological wellbeing.265> It is
no surprise, then, that people imprisoned more than fifty miles
from home were more likely to experience depression,26¢ and
that most incarcerated mothers describe “an intense focus on
feelings of distress, depression, or guilt” at being away from
their children.267 As to the latter, being a victim of prison vio-
lence is significantly correlated with “aggressive and antisocial
behavioral tendencies as well as emotional distress.”?6® Merely
witnessing violence in prison can lead to long-lasting trauma,
t00.269

The psychological profile of prison is nonetheless complex,
and there is evidence that people adapt to carceral life over
time in terms of their reported happiness levels.27° If that were

261  Timothy G. Edgemon & Jody Clay-Warner, Inmate Mental Health and the
Pains of Imprisonment, 9 Soc’y. & MentaL Heacta 33, 33 (2019).

262 See Meredith P. Huey & Thomas L. McNulty, Institutional Conditions and
Prison Suicide: Conditional Effects of Deprivation and Overcrowding, 85 Prison J.
490, 490 (2005).

263 Gary W. Evans, The Built Environment and Mental Health, 80 J. Urs. HEALTH:
BuLL. N.Y. Acap. Mep. 536, 544 (2003).

264 Jo Nurse, Paul Woodcock & Jim Ormsby, Influence of Environmental Fac-
tors on Mental Health Within Prisons: Focus Group Study, 327 Brir. MED. J. 480
(2003).

265 See generally R. Jay Turner, Social Support as a Contingency in Psychologi-
cal Well-Being, 22 J. HeaLtH & Soc. BeHav. 357 (1981).

266  Edgemon & Clay-Warner, supra note 261, at 33.

267 Julie Poehlmann, Incarcerated Mothers’ Contact with Children, Perceived
Family Relationships, and Depressive Symptoms, 19 J. Fam. Psycu. 350, 353
(2005); see also Jewkes, supra note 201, at 368-70 (arguing that, due to inter-
nalized gender stereotypes, male prisoners on average feel more distressed at
their lack of productive work, while female prisoners feel more distressed about
disrupted family obligations); Christine H. Lindquist & Charles A. Lindquist, Gen-
der Differences in Distress: Mental Health Consequences of Environmental Stress
Among Jail Inmates, 15 Benav. Sci. & L. 503 (1997).

268 Paul Boxer, Keesha Middlemass & Tahlia Delorenzo, Exposure to Violent
Crime During Incarceration: Effects on Psychological Adjustment Following Release,
36 CriM. Just. & BEHAaV. 793, 793 (2009).

269 [d.

270 See generally John Bronsteen, Christopher Buccafusco & Jonathan Ma-
sur, Happiness and Punishment, 76 U. Cui. L. Rev. 1037, 1046-49 (2009).
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universally true, that would mitigate the relevance of psycho-
logical harm but not of my wider argument. John Vorhaus
writes succinctly:

Familiarity and adjusted expectations may go some way to-
wards alleviating levels of fear, anguish and humiliation, but
the degrading status of ill-treatment cannot be said to grow
or diminish according to the extent to which prisoners suc-
cessfully accommodate themselves to the brutality of the
regime.27!

In any event, there is contrary research showing that long
sentences cause lasting psychological damage. Research-
ers have even suggested that the trauma of prison life cre-
ates a discrete psychological syndrome: “Post-Incarceration
Syndrome.”?”2 A study of people released from prison after
serving life terms—people who had served nineteen years on
average, and who had been released 6.5 years on average be-
fore the first interview?’>—revealed that they suffered from a
“specific cluster of mental health symptoms.”?”* Symptoms in-
cluded posttraumatic stress disorder;27> “institutionalized per-
sonality traits,” such as paranoia, distrust of others, difficulty
maintaining relationships, and indecisiveness;?7¢ “social-sen-
sory disorientation,” including a very poor sense of direction
and difficulty judging people’s intentions;??”” and feelings of
“alienation,” both from social settings and from one’s own life
outside of prison, which many felt was temporary and vulner-
able to being taken away.27®

The mental harm of solitary confinement can be especially
acute.?” Stuart Grassian evaluated over 200 people in solitary

271 Vorhaus, supra note 194, at 69; see also R.A. Duff, Punishment, Dignity
and Degradation, 25 Oxrorp J. LecaL Stup. 141, 150-51 (2005).

272 See Marieke Liem & Maarten Kunst, Is There a Recognizable Post-
Incarceration Syndrome Among Released “Lifers”?, 36 InT'L J.L. & PsycHiatry 333
(2013).

273 Id. at 334.
274 Id.
275  Id.
276 Id. at 335.
277 Id.
278 Id. at 336.

279 A recent study estimated that at least 122,840 people are locked each day
in solitary confinement for twenty-two hours or more. SoritarRy WATCH, CALCULATING
Torture 8 (2023), https://solitarywatch.org/calculating-torture/ [https://perma.
cc/EV5K-834M].
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confinement.?6© Among other symptoms, he found that more
than half of the people “reported a progressive inability to tol-
erate ordinary stimuli,” like the clanking of a cell door; almost
a third experienced auditory hallucinations, often in whispers
and saying frightening things; over half experienced severe
panic attacks; almost half reported the emergence of entirely
unwelcome and uncontrollable revenge fantasies with regard to
prison guards; and almost half reported paranoid and persecu-
tory fears.?8! He concluded that solitary confinement causes
a discrete syndrome with characteristic symptoms, one “strik-
ingly unique” by comparison to other psychiatric illnesses.282

D. Being Incarcerated

In sum, the physical and psychological harms of prison
represent independent threats to one’s diachronic existence,
risking long-term, debilitating trauma of various kinds. When
combined with the inherent associational deprivation of prison,
these harms further enable the conclusion that long prison
terms severely risk ruining one’s life as whole, and thus re-
side in the same category of injury as the death penalty. Both
forms of punishment gravely impact one’s “life” in the narra-
tive sense, even if they generate that life harm through very
different means. The conclusion is stronger yet when we in-
corporate the collateral consequences of a prison term into the
harm analysis, as suggested by Evelyn Patterson’s research on
people’s life expectancy on parole.283

Finally, the “agential” harm of the death penalty, which
results from the fact that the punishment entails not only a
death but also a purposeful killing, would apply in the same
general manner to life-ruining prison sentences. As argued
above, the death penalty diminishes one’s autonomy and is de-
grading because the punishment interferes so aggressively into

280  Stuart Grassian, Psychiatric Effects of Solitary Confinement, 22 WasH. U.
J.L. & Pory 325 (2006).

281  Id. at 335-36.
282 Id. at 337.

283 On collateral consequences, see generally James B. Jacoss, THE ETERNAL
CriMINAL RECORD (2015); ALicE GorrMmaN, ON THE RuN: FuGITIVE LIFE IN AN AMERICAN CITY
(2014); Amy E. LErRMAN & VEsLA M. WEAVER, ARRESTING CITiZENSHIP: THE DEMOCRATIC
CoNSEQUENCES OF AMERICAN CRIME ConTroL (2014); Christopher Uggen, Mike Vuolo,
Sarah Lageson, Ebony Ruhland & Hilary K. Whitham, The Edge of Stigma: An Ex-
perimental Audit of the Effects of Low-Level Criminal Records on Employment, 52
CriMiNnoLOGY 627 (2014); Gabriel J. Chin, The New Civil Death: Rethinking Punish-
ment in the Era of Mass Conviction, 160 U. Pa. L. Rev. 1789 (2012).
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one’s diachronic existence. It is the objective harmfulness of
the punishment, when combined with the state’s intention to in-
[flict the punishment, that generates these additional “agential”
aspects. Thus, given that life-ruining prison sentences entail
the same general type of objective harm, and given the fact
that the state inflicts the punishment intentionally, incarcer-
ated people will also be diminished in these additional ways.
Put differently, I argued above that being killed by the state
has negative implications beyond dying by natural causes. We
might imagine, in parallel, that being incarcerated by the state
for twenty years impacts one’s autonomy and dignity in ways
that being “naturally” incarcerated for the same amount of
time does not—say, because one’s plane has crash-landed on a
deserted island, and it takes twenty years to be rescued.

v
IMPLICATIONS

This Part develops the policy implications of the conclusion
that the death penalty is not qualitatively different than prison
sentences that severely risk ruining one’s life as a whole. The
nature and extent of these implications depend, of course, on
which sentences belong in this “life-ruining” category. I was
hesitant above to suggest a specific length of time in part be-
cause of Waldron’s admonition that we ought not be anywhere
close to such prohibited realms, but also because sentence
length is not the only variable, and shorter sentences might
pass the threshold if the facility were especially threatening
physically or psychologically (or if the collateral consequences
upon release were especially debilitating). Further consider-
ations include the degree of access to therapeutic and reha-
bilitative programming in prison as well as the legal possibility
and actual likelihood of parole—all of which have fallen pre-
cipitously in recent decades.?8* However, I did venture that
twenty years in even the mildest, safest, cleanest prison would
certainly be above the relevant threshold, with the implication

284 See generally Davip GARLAND, THE CULTURE OF CONTROL: CRIME AND SoCIAL ORDER
IN CONTEMPORARY SOCIETY (2002); Francis A. ALLEN, THE DECLINE OF THE REHABILITATIVE
IpeEaL (1981); Michelle S. Phelps, Rehabilitation in the Punitive Era: The Gap Be-
tween Rhetoric and Reality in U.S. Prison Programs, 45 Law & Soc’y Rev. 33 (2011);
Jorge Renaud, Grading the Parole Release Systems of All 50 States, Prison PoL'y
InmmaTive (Feb. 26, 2019), https://www.prisonpolicy.org/reports/grading_parole.
html [https://perma.cc/44JU-D2WW].
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being that sentences that are to some degree shorter would
qualify were the facility significantly worse.285

We can proceed with that very general framework in mind,
but also with the understanding that people can reasonably
disagree over where and how to draw the line, with some want-
ing to draw it higher and some lower. For instance, in the
latter direction, one could reasonably ask whether any prison
sentence represented a severe risk of ruining one’s life, given
how disruptive and dangerous the experience can be, and how
much stigma is associated with being an “ex-con.”?%¢ [ am very
skeptical that the argument on its own goes that far, but it
strikes me as at least a reasonable line of inquiry (one which, if
it bears out, probably leads to prison abolition). Nonetheless,
even a relatively circumspect interpretation of the argument
has radical implications. We can appreciate this by asking the
following question: What are the policy implications of the con-
clusion that, say, fifteen years in a maximum-security prison
without the possibility of parole severely risks ruining one’s
life, and is therefore in the same moral category as the death
penalty?

A. “Life” Defendants and the Eighth Amendment

The first implication is the collapse of the Court’s death-is-
different jurisprudence. Following Rachel Barkow and Vincent
Chiao above, we explained that the death penalty’s “irreversibil-
ity” cannot generate a qualitative distinction with prison sen-
tences, given that both punishments risk inflicting permanent
and noncompensable wrongs. That left us with the “severity”
variable, which, as we have now argued at length, cannot gen-
erate such a distinction either, since both the death penalty
and extreme prison sentences severely risk ruining one’s life
in the diachronic sense. The result is that the various proce-
dural and substantive protections that the Court has applied
to capital defendants ought to be extended to the wider class
of defendants who are facing “life-ruining” sentences. Instead
of “capital” defendants, we might call this broader group “life”

285  On the relevance of confinement conditions for determining a proportional
sentence, see Lisa Kerr, How the Prison Is a Black Box in Punishment Theory, 69 U.
Toronto L.J. 85, 92-93 (2019); Sharon Dolovich, Legitimate Punishment in Liberal
Democracy, 7 Burr. CrRiM. L. Rev. 307, 409-19 (2004); RicHARD L. LIPPKE, RETHINKING
ImPrISONMENT 104-28 (2007).

286  See Alice Ristroph, Farewell to the Felonry, 53 Harv. C.R.-C.L. L. Rev. 563,
566 (2018) (discussing the harm of being branded a “felon”).



2025] IS DEATH DIFFERENT? 661

defendants, taking advantage of the ambiguity in the word “life”
between its biological and diachronic meanings.

Thus, all “life” defendants ought to be granted the special
bifurcated trial recommended by Gregg to ensure ordinal pro-
portionality.?8” If a state wants to impose “life-ruining” sen-
tences, it is a constitutional imperative that the group of people
facing such sentences are chosen fairly, without the impact of
racial or class bias, or sheer randomness. The Court’s two-
part cardinal proportionality test ought to apply to all “life” de-
fendants, too. Crucially, that means that a defendant cannot
face a life-ruining prison sentence for a nonhomicide offense,?88
nor for felony murder when they did not intend to kill and are
not otherwise a “major” participant whose actions evince “reck-
less indifference to human life.”28° Further, life-ruining sen-
tences could not be applied for certain categories of defendants
with diminished culpability: people who were under the age
of eighteen at the time of their offense,??° the severely men-
tally handicapped,?®! and the insane.??? Finally, mandatory
life-ruining sentences would also be unconstitutional. All “life”
defendants would be entitled to a sentencing hearing that wel-
comes “the character and record of the individual offender and
the circumstances of the particular offense,”? with “virtually
no limits” in terms of what may be introduced as mitigating
evidence.2%

While Graham and Miller were limited to juvenile life with-
out parole—holding that only homicide could warrant such a
punishment?®® and that it must never be mandatory?°¢—the
cases stand for the abstract idea that certain prison sentences
can be deserving of the death penalty’s constitutional protec-
tions. Indeed, Graham suggested that juvenile life without pa-
role warrants such scrutiny because, like the death penalty,
“the sentence alters the offender’s life by a forfeiture that is
irrevocable.”?97 The argument presented here thus extends the

287  Gregg v. Georgia, 428 U.S. 153, 191 (1976) (plurality opinion).
288  Kennedy v. Louisiana, 554 U.S. 407, 437 (2008).

289  Tison v. Arizona, 481 U.S. 137, 138 (1987).

290 Roper v. Simmons, 543 U.S. 551, 574 (2005).

291 Atkins v. Virginia, 536 U.S. 304, 317-21 (2002).

292 Ford v. Wainwright, 477 U.S. 399, 409-10 (1986).

293 Woodson v. North Carolina, 428 U.S. 280, 304 (1976).
294 Payne v. Tennessee, 501 U.S. 808, 822 (1991).

295  Graham v. Florida, 560 U.S. 48, 82 (2010).

296 Miller v. Alabama, 567 U.S. 460, 489 (2012).

297 Graham, 560 U.S. at 69.
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constitutional logic of Graham by clarifying the nature of such
an injury to one’s life project, and by explaining how sentences
far beyond juvenile life without parole inflict such injuries and
thus ought to be sheltered within the death penalty’s Eighth
Amendment.

B. Death and Decarceration

While these Eighth Amendment implications alone would
have a profound impact on American criminal justice, this
Article has implications beyond constitutional interpretation.
The argument impacts how one conceives of morally legitimate
sentencing more generally, irrespective of Constitutional con-
straints (which, even if the above logic is perfectly simple, may
nonetheless vary from Court to Court). However, the extent of
this second set of implications depends on one’s view on the
legitimacy of the death penalty.

Let us first consider those individuals and jurisdictions
that believe that the death penalty is morally legitimate. Let
us assume that these people accept the general thrust of my
argument, understanding life-ruining prison sentences to be-
long in the same class of punishment as the death penalty.
Even for this pro-death penalty group, the implications would
be dramatically decarceral. The reason is that, presumably,
they believe that the death penalty is morally permissible only
in response to the most extreme and horrible offenses. In that
case—regardless of what the Eighth Amendment might pro-
vide—this group would accept the moral permissibility of life-
ruining sentences, but only in response to those extreme offenses
Jor which the death penalty would be a legitimate alternative.
That would thus radically limit the distribution of prison years
even in death penalty jurisdictions, given that they currently
dole out life-ruining sentences to huge numbers of people who
have committed far less serious crimes.2%8

Meanwhile, the implications for those who believe that
the death penalty is morally impermissible may depend to
some degree on why they oppose the death penalty. There

298  That said, the argument that certain nonfatal but nonetheless “life-ruining”
punishments belong in the same category as the death penalty supports a pro-
death penalty argument coming from the other direction: namely, that certain
nonfatal but nonetheless “life-ruining” offenses belong in the same category of
injury as first-degree murder. Cf. Kennedy v. Louisiana, 554 U.S. 407, 437 (2008)
(holding that the Eighth Amendment bars the imposition of the death penalty
for all nonhomicide offenses, including the rape of a child). Thanks to Marah
McCleod for suggesting this implication of the argument.
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are contingent and non-contingent reasons to oppose the death
penalty. Contingent reasons include Furman-style concerns
about the fairness of the distribution in terms of who receives
the death penalty, as well as concerns about the efficacy of the
death penalty in terms of deterring future offenses.?*® From
this perspective, the death penalty could be justified were it
distributed in a non-racist or non-random manner, or were it
an efficient means of general deterrence. While such concerns
about distribution and efficacy apply to all criminal sentences,
the argument is that these concerns are especially worrisome
in the death penalty context, given the punishment’'s extreme
harmfulness and the availability of less harmful sentences.
Following this logic, life-ruining prison sentences ought to be
impermissible as well, given their similarly extreme harmful-
ness and the availability of less harmful sentences. For com-
pleteness, however, imagine the situation were different and
these “contingent” concerns applied more acutely in the death
penalty context; say, the death penalty but not life-ruining
prison sentences were distributed in a manner that was so rac-
ist as to preclude its application on that ground alone. In that
case, from a singularly “contingent” perspective,” life-ruining
sentences would then be permissible—but, again, only in the
extremely narrow circumstances that the death penalty would
be a permissible alternative were it distributed fairly.
Non-contingent reasons to oppose the death penalty have a
different structure. They foreclose the death penalty regardless
of how fairly it might be distributed and, more broadly, regard-
less of what the traditional justifications of punishment might
have to say about its infliction. The idea is something like
this: Even if retributive proportionality demands capital pun-
ishment, and even if capital punishment were a wonderfully
efficient means of deterrence and social norm maintenance,
you cannot do that to a human being.’°®® 1 suspect that most

299 See, e.g., John J. Donohue & Justin Wolfers, Uses and Abuses of Empirical
Evidence in the Death Penalty Debate, 58 Stan. L. Rev. 791, 794 (2005) (“We find
that the existing evidence for deterrence [by the death penalty] is surprisingly
fragile . . . . ”).

300 See Bronsther, supra note 172, at 430 (considering sentencing limitations
that represent “external” constraints on the pursuit of our positive penal objec-
tives); JErrrRiIE G. MurpHy, Cruel and Unusual Punishments, in RETRIBUTION, JUSTICE,
AND THERAPY, supra note 188, at 223, 236 (“Even when proportionality is satisfied,
however, we shall not use a certain punishment if it is intrinsically degrading
to the humanity of the criminal—e.g. we shall not torture the torturer.”); Chad
Flanders, The Case Against the Case Against the Death Penalty, 16 NEw CRiM.
L. Rev. 595, 617 (2013) (“[W]hether or not a respect for human dignity entails
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capital punishment abolitionists endorse both non-contingent
and contingent rationales, whatever their respective merits as a
matter of law and politics in the American context.?°! From the
non-contingent perspective, this Article’s policy implications
are straightforward. Any life-ruining sentence is inconsistent
with a defendant’s humanity and is thus flatly impermissible.302

C. A Dangerous Exception

One objection to this scheme concerns the “dangerous”
person. If the maximum available penal sentence is, say, fif-
teen years, would a liberal society be powerless to protect itself
against extremely violent individuals beyond that point? Given
that the vast majority of people “age out” of violent crime, this

abolishing the death penalty is not something that can be answered from within
any theory of punishment, even retribution.”)

301 See James Q. WHITMAN, HaRsH JUSTICE: CRIMINAL PUNISHMENT AND THE WIDENING
DivipE BETWEEN AMERICA AND EUropE (2003) (arguing that cultural and ideological
differences, especially related to the question of whether people convicted of of-
fenses retain their “dignity,” explain the difference between the harsh American
penal regime and the comparatively mild French and German regimes); NicoLa
Lacey, THE PrisoNERS’ DILEMMA: PoriticAL Economy AND PUNISHMENT IN CONTEMPORARY
DEewmocracies (2008) (examining political-economic, institutional, and cultural de-
terminants of penal severity in Western states); Nicola Lacey, David Soskice &
David Hope, Understanding the Determinants of Penal Policy: Crime, Culture, and
Comparative Political Economy, 1 Anxn. Rev. CrivinoLoGy 195 (2018) (analyzing four
paradigmatic determinants of penal policy—crime rates, cultural dynamics, eco-
nomic structures and interests, and institutional differences—and considering
the impact of race as an independent determinant of U.S. penal policies).

302 This sentencing limit would be yet stronger than the “right to hope” guar-
anteed by the European Court of Human Rights (ECtHR), which held that life
sentences without the possibility for parole are “inhuman or degrading” in vio-
lation of article 3 of the European Convention on Human Rights. See Vinter v.
United Kingdom, 2013-III Eur. Ct. H.R. 317; Trabelsi v. Belgium, 2014-V Eur.
Ct. H.R. 257. The judges were concerned, mainly, to prevent prisons terms that,
given the person’s degree of rehabilitation, were no longer justifiable by refer-
ence to a member state’s penal rationale (deterrence, retribution, etc.). Vinter,
2013-1II Eur. Ct. H.R. at 346. However, the court also gestured toward a more
robust limit on the pursuit of penal rationales that would guarantee incarcerated
people the opportunity for release as a matter of their “human dignity.” See id.
at 347; see also id. at 358 (Power-Forde, J., concurring) (introducing the concept
of “the right to hope”). For thoughtful discussion of Vinter, see Joshua Kleinfeld,
Two Cultures of Punishment, 68 Stan. L. Rev. 933, 952-55 (2016). However, the
most recent case, Hutchinson v. United Kingdom, limited the “right to hope” dra-
matically. Hutchinson v. United Kingdom, App. No. 57592/08 (Jan. 17, 2017),
https://hudoc.echr.coe.int/eng?i=001-170347 [https://perma.cc/T26B-MEAT].
The European Court of Human Rights concluded that a life term would be legal,
so long as there was some chance, even an extremely remote chance, of releas-
ing a person upon their rehabilitation, as set out in advance by relatively clear
procedures.
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issue is not especially pressing.3°3 Regardless, I would hesitat-
ingly venture that continued confinement in a preventative fa-
cility could, in the rarest of cases, be consistent with the above
argument, so long as three demanding conditions were met.
These conditions ensure that the state is not punishing the in-
dividual—that it does not see harming them as an intrinsic or
instrumental reason for action—and acts only out of a concern
with proportionate social defense in parallel to a quarantining
authority.304

First, the state must establish that the individual poses
a threat of very serious future crime, such that confinement
is a proportional means of social defense. To be sure, such
an evidentiary process is rife with the possibility of error for
even well-meaning fact-finders,3% as well as the possibility of
naked abuse of the presumption of innocence.3*¢ Nonethe-
less, it seems likely that on the rarest of occasions the state
will be able to meet its burden of proof—presumably “beyond a
reasonable doubt.™°7 Consider a serial killer who insists that
they will try to kill again.?°® Second, assuming the state meets

303 See generally Jeffery T. Ulmer & Darrell Steffensmeier, The Age and Crime
Relationship: Social Variation, Social Explanations, in THE NURTURE VERSUS BiosociaL
DEeBATE IN CRIMINOLOGY: ON THE ORIGINS OF CRIMINAL BEHAVIOR AND CRIMINALITY 377 (Kevin
M. Beaver, J.C. Barnes, & Brian B. Boutwell eds., 2014).

304 On incapacitation as a form of self-defense, see generally Kimberly Kessler
Ferzan, Beyond Crime and Commitment: Justifying Liberty Deprivations of the Dan-
gerous and Responsible, 96 Minn. L. Rev. 141 (2011); Stephen J. Morse, Neither
Desert Nor Disease, 5 LEGAL THEORY 265 (1999).

305  See Stephen J. Morse, Blame and Danger: An Essay on Preventive
Detention, 76 B.U. L. Rev. 113, 126 (1996); David J. Cooke & Christine Michie,
Limitations of Diagnostic Precision and Predictive Utility in the Individual Case:
A Challenge for Forensic Practice, 34 L. & Hum. Benav. 259 (2010).

306 See generally PETER Ramsay, THE INSECURITY STATE: VULNERABLE AUTONOMY
AND THE RIGHT TO SECURITY IN THE CRIMINAL Law (2012); BERNARD E. HARCOURT, AGAINST
PREDICTION: PROFILING, POLICING, AND PUNISHING IN AN AcTuARIAL AGE (2007); Kimberly
Kessler Ferzan, Preventive Justice and the Presumption of Innocence, 8 Crim. L. &
PuiL. 505 (2014); Mike REDMAYNE, CHARACTER IN THE CRIMINAL TRIAL 65-66 (2015).

307 Compare Carol S. Steiker, Proportionality as a Limit on Preventive Justice:
Promises and Pitfalls, in PREVENTION AND THE Livits oF THE CRIMINAL Law 194, 202
(Andrew Ashworth, Lucia Zedner & Patrick Tomlin eds., 2013) (“The degree of
procedural reliability that is required increases with the intrusiveness of the pre-
ventive intervention at issue, with long-term confinement requiring the greatest
assurances of reliability.”), with Michael Louis Corrado, Punishment and the Wild
Beast of Prey: The Problem of Preventative Detention, 86 J. Crim. L. & CRIMINOLOGY
778, 793-94 (1996) (arguing that the burden of proof ought to be lower for pre-
ventive detention than for backwards-looking punishment, because inaccuracy in
the former case has greater costs, in the form of people harmed by those we ought
to have detained).

308  For real-world examples rather close to this, see Christopher Slobogin,
A Jurisprudence of Dangerousness, 98 Nw. U. L. Rev. 1, 1 (2003).
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its burden, it must provide the individual with extensive reha-
bilitative and therapeutic resources, with the facility featuring
a non-punitive ethic of care.?®® Third, the state must provide
the individual with regular opportunities to demonstrate their
rehabilitation,3!0 say, every six to twelve months, with the state
bearing the burden on each occasion to prove that they are suf-
ficiently likely to commit very serious offenses in the future.3!!

If, against odds, the state can meet these three require-
ments, then preventative confinement can, in the most special
of cases, treat someone as a person with a life of their own
to live. In those cases, the state would not be throwing away
an individual’s life. Rather—like a quarantining authority—it
would be proportionally and non-punitively defending people
from a demonstrably and seriously threatening person, while
at the same time working earnestly to rehabilitate and treat
that person so that they can rejoin everyone else and lead a
decent life as a whole. At no point would the state declare, as it
does when it long-term incarcerates for reasons of retribution,
deterrence, or vengeance: “Go away from free society for twenty
or thirty years.” It says: “Come back to the tribunal in six to
twelve months.” There is thus not the same process or moment
of seeing the individual’s life as a whole and then deciding to ef-
fectively erase a large portion. All that said, I am keenly aware
of the “dangerousness” of legitimating any form of incapacita-
tion, even one administered in an extremely narrow manner
outside the normal criminal justice system, lest it become the

309 Compare Case of M. v. Germany, 2009-VI Eur. Ct. H.R. 169, 215 (“[Plersons
subject to preventive detention orders must be afforded such support and care
as part of a genuine attempt to reduce the risk that they will reoffend, thus serv-
ing the purpose of crime prevention and making their release possible.”), with
Kansas v. Hendricks, 521 U.S. 346 (1997) (approving Hendrick’s confinement
under Kansas’s “Sexually Violent Predator” law, even though the State had failed
to provide him with therapeutic resources). See also Slobogin, supra note 308,
at 16.

310 See Steiker, supra note 307, at 198; Rinat Kitai-Sangero, The Limits of
Preventive Detention, 40 McGeorcE L. Rev. 903, 928 (2016); Paul Robinson, Life
Without Parole Under Modern Theories of Punishment, in Lire WitHouT PAROLE, supra
note 201, at 138, 144 (arguing that a rational system of prevention would oper-
ate like current civil commitment systems and periodically revisit the underlying
determination of present dangerousness).

311 California’s “Sexually Violent Predator” law used to require an application
for extension every two years, at which point it would have to be determined at
trial beyond a reasonable doubt that the incarcerated person fulfilled the criteria
for confinement. However, after Proposition 83 (“Jessica’s Law”) passed in 2006,
the statute now leads to an indefinite term of confinement. Cal. Proposition 83
§ 27 (2006); see CaL. WELF. & Inst. CobkE § 6604 (2007).
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exception that swallows the rule—misinterpreted and metasta-
sized out of racism, hatred, convenience, and fear.3!2

CONCLUSION

This Article has argued that many prison sentences belong
in the same moral category as the death penalty, and thus,
that we ought to upend the “death is different” jurisprudence
and ideology that structure all American sentencing schemes.
The argument was centered on the idea that humans are life-
builders who realize value progressively and sequentially, pri-
marily by building and maintaining “temporal” goods that one
can realize only over time—romantic partnerships, families,
friendships, careers, hobbies, and so forth.

With such an understanding of the “diachronic” nature of
human existence, the Article was able to explain the immense
harmfulness of the death penalty. By taking away decades
of reasonably expected living, the death penalty radically in-
trudes upon one’s pursuit of a good life as a whole—frustrating
long-term relationships and ambitions, and forestalling any
possibility of redemption. Beyond the harm of an early death,
capital punishment also involves various types of “premortem”
harm such as a potentially painful execution as well as the
autonomy and dignity costs associated with being killed rather
than dying by natural causes. The Article thus concluded that
the death penalty embodies the judgment that the defendant’s
life project, and their status more generally as a life-builder, no
longer matters.

Next, through an analysis of the harms of prison, the
Article argued that certain prison sentences express the same
idea. Most “temporal” goods are associational in nature, such
that being in prison for many years—and therefore being away
from most people in society for many years—poses an enor-
mous obstacle to leading a good life as whole. Beyond such
“associational” harm, the Article demonstrated that prison
also endangers one’s long-term physical and mental health.
The combined result of these carceral harms is that, over a
long enough period, a prison sentence—just like the death
penalty—gravely disrespects and imperils one’s life in the nar-
rative sense.

Finally, the Article considered the legal and policy impli-
cations of the idea that the death penalty is not categorically

312 Thanks to Erin Murphy for helpful discussion on this point.



668 CORNELL LAW REVIEW [Vol. 110:597

and qualitatively more severe than all prison sentences. First,
the substantive and procedural protections that the Court has
provided to capital defendants should also apply to people
confronting life-ruining prison sentences. For instance, that
means that a life-ruining sentence would be constitutional only
in response to a homicide. Second, for those who accept the
legitimacy of the death penalty, life-ruining sentences would be
morally permissible, but only in response to the most extreme
offenses (for which the death penalty itself would be an accept-
able alternative). Third, for those who reject the death penalty
on “contingent” grounds related to ordinal proportionality and
efficient crime prevention, life-ruining sentences would also be
impermissible assuming such “contingent” concerns applied
in that context as well. Finally, and most straightforwardly,
for those who believe that the death penalty is impermissible
because it is inhumane, life-ruining sentences would deserve
the same flat prohibition. Thus, while it depends on how one
defines a “life-ruining” sentence and on one’s ex ante view of
the death penalty, from nearly any perspective this Article has
radically decarceral implications.

The fact that we Americans still kill our own as a form of
punishment is appalling and richly deserving of the extraordi-
nary amount of time and attention that people have spent on
death penalty defense and abolition. It does not matter that
2024 marked the tenth consecutive year that fewer than thirty
people were executed and fewer than fifty people were sentenced
to death.3!® One death is too many. Nonetheless, two is worse
than one, so to speak. And there are approximately 750,000
people in prison serving sentences of ten years or longer,3!4
and approximately 200,000 people serving “life” sentences (de-
fined as life terms with or without parole and sentences that
are fifty years or longer).3!> Given that these prison sentences,

313 DeartH PenaLty Inro. CTR, supra note 9, at 3, 30.

314 Nazgol Ghandnoosh & Ashley Nellis, How Many People Are Spending Over
a Decade in Prison?, SENT'G ProJecT (Sept. 8, 2022), https://www.sentencingpro-
ject.org/policy-brief/how-many-people-are-spending-over-a-decade-in-prison/
[https://perma.cc/6VSG-826Q)].

315 Ashley Nellis & Celeste Barry, A Matter of Life: The Scope and Impact of Life
and Long-Term Imprisonment in the United States, SENT'G ProJECT (Jan. 8, 2025),
https://www.sentencingproject.org/reports/a-matter-of-life-the-scope-and-
impact-of-life-and-long-term-imprisonment-in-the-united-states/ [https://perma.
cc/94GM-UFUS]; see also Ashley Nellis, No End in Sight: America’s Endur-
ing Reliance on Life Sentences, SEnT'G ProJecT 4 (Feb. 17, 2021), https://www.
sentencingproject.org/reports/no-end-in-sight-americas-enduring-reliance-on-life-
sentences/ [https://perma.cc/6USQ-75AH] (finding that the number of people


https://perma.cc/6USQ-75AH
https://sentencingproject.org/reports/no-end-in-sight-americas-enduring-reliance-on-life
https://www
https://perma
https://www.sentencingproject.org/reports/a-matter-of-life-the-scope-and
https://perma.cc/6VSG-826Q
https://ject.org/policy-brief/how-many-people-are-spending-over-a-decade-in-prison
https://www.sentencingpro

2025] IS DEATH DIFFERENT? 669

like a death sentence, deny people their most basic status as
someone with a life of their own to lead, the anti-death penalty
movement ought to encompass the full array of “life-ruining”
sentences, and, more generally, the movement against mass
incarceration should take advantage of the ideas and emotions
heretofore reserved for opposition to capital punishment.

serving life sentences in 2021 exceeded the total number of people serving any
prison sentence in 1970).
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	IntroductIon 
	This Article attempts to unite the movements against the death penalty and mass incarceration.  The central argument is that many noncapital sentences are in the same category of injury as the death penalty. Thus, whatever the law says (or ought to say) about the legitimacy of the death penalty, it should also say about these noncapital sentences. In this way, I reject the premise of our Eighth Amendment jurisprudence that “death is different.”  An array of procedural and 
	-
	1

	See, e.g., Furman v. Georgia, 408 U.S. 238, 286, 289 (1972) (Brennan, J., concurring) (“Death is a unique punishment . . . .”) (“Death . . . is in a class by itself.”); id. at 306 (Stewart, J., concurring) (“The penalty of death differs from all other forms of criminal punishment, not in degree but in kind.”); Gregg v. 
	substantive protections applies to capital sentences.  For instance, the death penalty is not permitted for certain categories of defendants, such as those with severe intellectual disabilities and those who were under the age of eighteen at the time of the offense, or for certain categories of offenses, such as nonhomicide offenses.  However, outside the extremely narrow exception of life without parole for juveniles convicted of non-homicide offenses, jurisdictions can constitutionally impose any noncapit
	2
	-
	-
	3
	4
	5
	-
	6
	7
	8

	Georgia, 428 U.S. 153, 188 (1976) (plurality opinion) (“[T]he penalty of death is different in kind from any other punishment . . . .”); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion) (“[T]he penalty of death is qualitatively different from a sentence of imprisonment, however long.”); Lockett v. Ohio, 438 U.S. 586, 604 (1978) (plurality opinion) (“[T]his qualitative difference between death and other penalties calls for a greater degree of reliability when the death sentence is impo
	-

	2 
	2 
	2 
	See infra Part I. 

	3 
	3 
	See infra notes 43–62 and accompanying text. 

	4 
	4 
	See Graham v. Florida, 560 U.S. 48, 82 (2010) (holding that juveniles can
	-



	not be sentenced to life without parole for nonhomicide offenses); see also Miller 
	v. Alabama, 567 U.S. 460, 489 (2012) (holding that mandatory sentences of life 
	can be found in the twenty-three states that have abolished capital punishment.While those states have absolutely forbidden the death penalty as uncivilized treatment beyond the pale, they accept decades-long prison sentences, often in dirty and dangerous facilities, as a banal, everyday matter of legal administration. 
	9 
	-

	If death is indeed “different” than prison, it will be because it is uniquely harmful, as the Court has argued, not because it alone threatens irreversible harm, as the Court has further claimed. Consider that innocent people sent to prison are rarely exonerated, and even when they are, the state cannot reasonably compensate them for their loss.  As Rachel Barkow writes: “Those years cannot be brought back.”  Thus, to sentence someone to a prison term—just like sentencing someone to death—is to risk a perma
	10
	-
	-

	How, exactly, does the death penalty harm someone? Neither the case law nor the academic literature has ever taken this question seriously, in part—one suspects—because it is deeply philosophical, and lawyers generally are not trained to engage with such issues.  To be sure, the answer is complex. For starters, we should distinguish between (a) the harms associated with the lead-up to death and (b) the harms associated with death itself. The former might include a lengthy term of incarceration, often isolat
	-
	-
	-
	execution.
	11

	9 See State by State, death penaLty Info. ctr., . org/state-and-federal-info/state-by-state [] (last visited Sept. 18, 2024) (listing states with and without the death penalty); see also death penaLty Info. ctr, the death penaLty In 2024 7 (2024), in-2024 [] (reporting that, at the end of 2024, thirty-four states had either abolished the death penalty or not carried out an execution in more than a decade). 
	https://deathpenaltyinfo
	https://perma.cc/A57B-W6GJ
	https://death
	-
	penaltyinfo.org/research/analysis/reports/year-end-reports/the-death-penalty
	-
	https://perma.cc/HG2X-DBWA

	10 Rachel E. Barkow, The Court of Life and Death: The Two Tracks of Constitutional Sentencing Law and the Case for Uniformity, 107 mIch. L. reV. 1145, 1174 (2009); see also Vincent Chiao, Capital Punishment and the Owl of Minerva, in the paLgraVe handbook of appLIed ethIcS and the crImInaL Law 241, 249 (Larry Alexander & Kimberly Kessler Ferzan eds., 2019) (“Society clearly owes something to those who are wrongly imprisoned, but the currency of that debt is not payable in any currency that modern societies 
	-

	11 See infra notes 98–102 and accompanying text. 
	While precise accountings are impossible in this realm, such “premortem” harm must count for a lot in our assessment of the death penalty. Nonetheless, when we compare the treatment of capital and noncapital defendants, surely the death part of the death penalty is most at issue. The reason is that noncapital defendants also experience prison, and they also experience mental and physical pain. Such pains may often be more acute for the capital defendant. But if a death sentence is to be categorically more h
	humiliation.
	12 
	-

	When you hear that someone has passed, inevitably you might wonder how old they were.  It’s a nontrivial consideration, as I argue below, because the harm of death is partly a function of one’s age.  To give the analysis a bit more structure, then, let’s select an age.  Imagine—consistent with historical capital punishment trends—that the person in question dies at age forty. What, then, is the harm of dying at forty? Relying on the ancient but sporadic philosophical literature on death, I answer this quest
	-
	13
	-
	-
	14

	First, it is not as if the state, when inflicting capital punishment, introduces a totally alien and unnatural prospect of death into the narrative of the decedent’s life. Unlike prison, death was always going to come. What capital punishment does, however, is move up your death date dramatically.  You were going to die at some vague point in the future, and you planned your existence around that notion.  But once the date and time arrive, the death penalty means that you will die right now. In this way, de
	-
	-
	-

	To fill in this formula requires some conception of “value,” which the person presumably would have realized more of had they died many years later.  At the second step, then, I follow a wide and historical array of writers—from Aristotle to Proust to Agnes Callard—in arguing that human value is not focused on 
	12 See infra notes 103–07 and accompanying text. 
	13 See Jeff mcmahan, the ethIcS of kILLIng: probLemS at the margInS of LIfe 184 (2002) (“The badness of death . . . varies with a great many factors.  But the various factors are strongly correlated with age.”). 
	-

	14 See infra notes 112–14 and accompanying text. 
	the bare realization of pleasure or   Rather, given our capacity for agency—that is, our capacity to make plans that connect our past to our present, and our present to our future—human value is naturally and unavoidably wrapped up in the project of constructing a good life through time.  That, at least, is the shape or form of human value. It is realized diachronically: through (dia) time (chronos). 
	preferences.
	15
	-

	Finally, I argue that this life-building process is centered on the realization of inherently long-term relationships and endeavors, such as cultivating and maintaining families and friendships as well as forms of professional and artistic skill. These essentially long-term or “temporal” goods are the most important types of goods for people. And it is because human existence is organized in this sequential and progressive manner that an early death can be so devastating. Beyond denying one the “momentary” 
	-
	-

	All that said, to suffer capital punishment is not merely to die. It is to be killed. And that matters when assessing the moral gravity of the sentence.  For everything else being equal, it is better to die by natural causes than at the hands of others. One reason is that being killed—in this case, by the state—is a grievous autonomy violation, as one’s life becomes determined to an extraordinary degree by coercive forces beyond the self. Another reason is that being killed entails an element of expressive 
	-
	-
	16
	17

	15 See infra notes 151–74 and accompanying text. 
	16 See Joshua Kleinfeld, Reconstructivism: The Place of Criminal Law in Ethical Life, 129 harV. L. reV. 1485, 1509 (2016) (“Law has a special place in upholding the social fact of our worth; it is in a unique position to express and uphold our sociological dignity.”). 
	17 See Jeffrie Murphy, Forgiveness and Resentment, in JeffrIe g. murphy & Jean hampton, forgIVeneSS and mercy 14, 25 (1988) (“[M]oral injuries . . . are ways a wrongdoer has of saying to us, ‘I count but you do not,’ ‘I can use you for my purposes,’ or ‘I am here up high and you are there down below.’”). 
	with one’s personal narrative, the symbolic message of capital punishment is something along these lines: “You’re so worthless that your life—more particularly, your life project—no longer matters.” 
	-

	When conceiving of the death penalty in this way, as a rejection of one’s status as a life-builder, we can begin to appreciate how prison is not so different, especially but not only when considering decades-long sentences. To be sure, the death penalty is almost always worse. But if I am right that the worst part of the death penalty is the injury to one’s life project, then many prison sentences belong in the same category of punishment, namely: life-ruining punishment. 
	-
	-
	-

	Prison comes in many forms and degrees.  But at a minimum, incarceration represents a severe restriction of the freedom of association. It denies people effective access to almost all people in society, including family, friends, neighbors, and co-workers, as well as to new people that they might meet in environments conducive to enjoyable and productive relationships.  As the years pass by, this associational limitation gravely endangers one’s life in the narrative sense. That is because temporal goods, wh
	-
	-
	-
	-
	-
	project.
	18

	To be sure, it is a matter of degree and risk.  Here, incarceration is different than the death penalty.  Everyone’s life in prison still has meaning. And it is not impossible for the longterm incarcerated to flourish, whether in prison or after they are released (if they are released).  Many people are extraordinary. 
	-
	-

	18 On the concept of “slow” violence, see, e.g., rob nIxon, SLow VIoLence and the enVIronmentaLISm of the poor 2 (2011) (“By slow violence I mean a violence that occurs gradually and out of sight, a violence of delayed destruction that is dispersed across time and space, an attritional violence that is typically not viewed as violence at all.”); Lauren Berlant, Slow Death (Sovereignty, Obesity, Lateral Agency), 33 crItIcaL InquIry 754, 754 (2007). 
	-

	Nonetheless, by placing someone in an environment so intensely inhospitable to long-term relationships and achievements, and by forcing them to stay there for many years, the state is utterly disrespectful of their capacity to stitch moments together through time as a means of constructing a good life as a whole. Using more legal terminology, we can say that the state is at least grossly reckless with respect to ruining one’s life, akin to the homicide mens rea of “depraved heart.” The Article concludes tha
	-
	-
	19
	-

	Finally, imagine that I am wrong and that, for some reason not accounted for below, the death penalty is categorically worse than any possible form of imprisonment. In that case, we could still single out “life-ruining” punishments for special prohibition or at least special attention, while at the same time holding that the death penalty deserved yet further concern. Put differently, beyond the pale of “life-ruining” punishments there may still be morally consequential 
	-
	borderlines.
	20 

	This Article proceeds in four parts.  Part I outlines the Court’s bifurcated Eighth Amendment jurisprudence by which capital and noncapital sentences receive very different sets of constitutional protections.  Part II considers the various harms of the death penalty, and then Part III argues that certain prison sentences impact people’s lives in a similar manner.  Finally, Part IV provides an array of possible policy implications, from collapsing the Court’s “death is different” jurisprudence 
	-

	19 See modeL penaL code § 210.2(l)(b) (am. L. InSt. 2023) (defining a category of murder as killings “committed recklessly under circumstances manifesting extreme indifference to the value of human life”); V.F. Nourse, Hearts and Minds: Understanding the New Culpability, 6 buff. crIm. L. reV. 361, 378–79 (2002) (“Depraved heart murder is fundamentally about indifference to others.  The depraved heart murderer . . . acts in defiance of the consequences of his actions for others who rightly make an immediate 
	-
	-
	-

	20 See John Vorhaus, On Degradation. Part One: Article 3 of the European Convention on Human Rights, 31 common L. worLd reV. 374, 394 (2002) (arguing that “inhuman” treatment is yet worse than “degrading” treatment). 
	to the abolition of all prison sentences.  Ultimately, which option or options one finds attractive will depend on their position on the death penalty as well as their belief in the feasibility of prison reform.  But assuming they accept my broader comparison, the implications are radical even for someone who believes that capital punishment is legitimate, and that prison should be miserable. Presumably, such a person believes that the life-ruining punishment of death is appropriate only in response to the 
	-
	-
	-

	I LIfe and death at the Supreme court 
	When assessing whether a criminal sentence is consistent with the Eighth Amendment, the Supreme Court has recognized the importance of both “ordinal” and “cardinal” proportionality   “Ordinal” proportionality requires the distribution of sentences to reflect the severity of the underlying   Punishing a bicycle thief more harshly than a murderer would be disproportionate in the ordinal sense. “Cardinal” proportionality, by comparison, provides that a sentence ought to “fit” the severity of the individual  Se
	-
	considerations.
	21
	-
	offenses.
	22
	-
	crime.
	23
	-

	A. Ordinal Proportionality 
	In 1972, when Furman v. Georgia invalidated capital punishment as it then existed, the Court provided a one-page 
	24

	21 See William W. Berry III, Promulgating Proportionality, 46 ga. L. reV. 69, 75 (2011) (identifying two separate lines of Eighth Amendment case law that establish the importance of “relative” and “absolute” proportionality, respectively). 
	-

	22 See, e.g., Jacob Bronsther, Vague Comparisons and Proportional Sentencing, 25 LegaL theory 26, 38 (2019). 
	-

	23 See, e.g., Greg Roebuck & David Wood, A Retributivist Argument Against Punishment, 5 crIm. L. & phIL. 73, 78 (2011); Andrew von Hirsch, Proportionality in the Philosophy of Punishment, 16 crIme & JuSt. 55, 83 (1992). 
	24 Furman v. Georgia, 408 U.S. 238, 239–40 (1972) (per curiam). 
	per curiam opinion followed by five concurrences in a decision spanning over two-hundred pages.  While the Justices presented an array of concerns about the death penalty, they coalesced around the holding that the highly discretionary process by which Georgia (and other states) administered the death penalty was  The Court held that the death penalty was not per se unconstitutional, but that it was unconstitutional because it was applied unfairly between defendants, which is to say that it was unconstituti
	-
	unconstitutional.
	25
	-
	years.
	26
	27 

	Given its judgement that states were distributing capital punishment in an arbitrary manner, the Furman Court enacted a de facto death penalty   In response, many states amended their capital procedures rather than simply letting the practice wane.  And only four years later, Georgia was back at the Court seeking constitutional approval for its new regime.  In that case, Gregg v. Georgia, the Court restored the death penalty for states, like Georgia, that had provided sentencers with a “meaningful basis for
	moratorium.
	28
	29

	25 See, e.g., Woodson v. North Carolina, 428 U.S. 280, 302 (1976) (plurality opinion) (“Central to the limited holding in Furman was the conviction that the vesting of standardless sentencing power in the jury violated the Eighth and Fourteenth Amendments.”). 
	-

	26 See Furman, 408 U.S. at 293 (Brennan, J., concurring) (“When the punishment of death is inflicted in a trivial number of the cases in which it is legally available, the conclusion is virtually inescapable that it is being inflicted arbitrarily. Indeed, it smacks of little more than a lottery system.”); id. at 309–10 (Stewart, J., concurring); id. at 256–57 (Douglas, J., concurring); id. at 313 (White, J., concurring); id. at 364 (Marshall, J., concurring). Cf. caroL S. SteIker & Jordan 
	-
	-

	m. SteIker, courtIng death: the Supreme court and capItaL punIShment ch. 3 (2016) (explaining how racial disparities amongst capital defendants did not motivate the Court’s decision making). 
	27 Furman, 408 U.S. at 309–10 (Stewart, J., concurring). 28 Id. at 316 (Marshall, J., concurring) (noting that the reasoning in Furman implicated the approximately 600 other death sentences that had yet to be carried out at the time of the Furman decision). 29 See SteIker & SteIker, supra note 26, at 60–61. 
	cases in which [the death penalty] is imposed from the many cases in which it is not.”
	30 

	Georgia’s new death penalty process effectively required three  First, the individual must be convicted of one of Second, after a separate death sentencing hearing, a jury must find one of ten aggravating circumstances to exist beyond a reasonable doubt (e.g., the defendant  While not strictly requiring such a “bifurcated” trial, where death eligibility according to highly specified standards is determined in the second phase, the Court suggested that it was the “best answer” to the ordinal proportionality 
	steps.
	31
	six serious offenses.
	32 
	-
	-
	committed murder for the purpose of financial gain).
	33
	-
	Furman
	34 
	35 

	The Court has since applied Gregg to overturn death penBut this line of cases has not delivered perfect ordinal proportionality to the capital process.  Far from it. Nonetheless, the 
	-
	alty statutes that inadequately channel sentencing discretion.
	36 
	-
	37

	30 Gregg v. Georgia, 428 U.S. 153, 188 (1976) (plurality opinion) (quoting Furman, 408 U.S. at 313 (White, J., concurring)); see also id. at 189 (“[D]iscretion must be suitably directed and limited so as to minimize the risk of wholly arbitrary and capricious action.”). The same day the Court decided Gregg, it also ruled on other post-Furman death penalty schemes. See Jurek v. Texas, 428 U.S. 262, 276 (1976) (plurality opinion) (upholding Texas’s new capital statute); Proffitt 
	-

	v. Florida, 428 U.S. 242, 259 (1976) (plurality opinion) (upholding Florida’s new capital statute); Roberts v. Louisiana, 428 U.S. 325, 336 (1976) (plurality opinion) (holding Louisiana’s new capital statute unconstitutional); Woodson v. North Carolina, 428 U.S. 280, 301 (1976) (plurality opinion) (holding North Carolina’s new capital statute unconstitutional). 
	-

	31 Gregg, 428 U.S. at 162–68 (plurality opinion). 32 
	Id. at 162–63. 33 Id. at 165 n.9; see also Ring v Arizona, 536 U.S. 584, 609 (2002) (requiring 
	juries to find the aggravating factors necessary for imposing the death penalty). 
	34 Gregg, 428 U.S. at 190–91 (plurality opinion). 
	35 Id. at 167 (quoting Ga. Code. Ann. § 27-2357 (1975)); see also Pulley v. Harris, 465 U.S. 37, 43–44 (1984) (holding that the Eighth Amendment requires some form of meaningful appellate review but not necessarily “proportionality” review). 
	36 See Godfrey v. Georgia, 446 U.S. 420, 428 (1980) (plurality opinion) (finding unconstitutionally vague a Georgia law that allowed for the death penalty in response to “outrageously or wantonly vile, horrible, or inhuman” offenses (quoting Ga. Cod. Ann. § 27-2534.1(b)(7) (1978)). 
	-
	-

	37 See, e.g., Carol S. Steiker & Jordan M. Steiker, Sober Second Thoughts: Reflections on Two Decades of Constitutional Regulation of Capital Punishment, 109 harV. L. reV. 355, 373–74 (1995); Alexis Hoag, Valuing Black Lives: A Case 
	Court has at least recognized distributive unfairness as a constitutional problem in the capital  By comparison, the Court has not found within the Constitution any special concern for the fair distribution of prison   There is simply nothing like Gregg for a term of years.  Indeed, in Lockett v. Ohio, the plurality was explicit that, unlike in capital cases, “legislatures remain free to decide how much discretion in sentencing should be reposed in the judge or jury in non-capital cases.”  In short, the Cou
	-
	context.
	38
	sentences.
	39
	40
	-
	-
	-
	-
	41 
	-
	judges.
	42 

	B. Cardinal Proportionality 
	In 1910, the Court recognized an Eighth Amendment concern with cardinal proportionality: “[I]t is a precept of justice that punishment for crime should be graduated and proportioned 
	-

	for Ending the Death Penalty, 51 coLum. hum. rtS. L. reV. 983, 983 (2020); Catherine M. Grosso, Barbara O’Brien & Julie C. Roberts, Local History, Practice, and Statistics: A Study on the Influence of Race on the Administration of Capital Punishment in Hamilton County, Ohio (January 1992–August 2017), 51 coLum. hum. rtS. L. reV. 904, 914 (2020); Catherine M. Grosso et al., Race Discrimination and the Death Penalty: An Empirical and Legal Overview, in amerIca’S experIment wIth capItaL punIShment 525 (James R
	-

	38 See, e.g., California v. Brown, 479 U.S. 538, 541 (1987) (“The Constitution . . . requires that death penalty statutes be structured so as to prevent the penalty from being administered in an arbitrary and unpredictable fashion.” (citations omitted)); Eddings v. Oklahoma, 455 U.S. 104, 111 (1982). 
	-
	-

	39 See Barkow, supra note 10, at 1153 (“While capital statutes must now be drafted with some care to guide discretion, noncapital criminal laws are subject to no similar constitutional requirements.”). 
	40 Lockett v. Ohio, 438 U.S. 586, 603 (1978) (plurality opinion). 
	41 See Kelly Lyn Mitchell, State Sentencing Guidelines: A Garden Full of Variety, fed. probatIon, Sept. 2017, at 28, 28 n.2, / default/files/81_2_5_0.pdf [] (discussing the fifteen non-federal sentencing systems that “exhibit the strongest characteristics of sentencing guidelines” but noting that five other systems exhibit some such characteristics). 
	-
	https://www.uscourts.gov/sites
	https://perma.cc/U8AL-PJ9M
	-

	42 
	Id. at 36. 
	to offense.” As the twentieth century unfolded, the Court sustained this sentencing ideal, explaining that the Constitution bans those punishments “that are ‘excessive’ in relation to the crime committed,” and that “a criminal sentence must be proportionate to the crime for which the defendant has been convicted.”In its application of the principle, however, the Court has treated capital and noncapital sentences radically differently.  
	43
	-
	44
	45 

	In capital cases, the Court has settled on a two-part test when assessing “[w]hether the death penalty is disproportionate to the crime committed.” First, the Court examines the “objective indicia of society’s standards, as expressed in legislative enactments and state practice with respect to executions.”The Court is doing empirical work at this stage about our “evolving standards of decency.” It looks primarily at whether other states would allow the death penalty for such an offense or such a person, as 
	-
	46
	-
	47 
	48
	-
	ecution.
	49
	disproportionality.
	50 
	necessary.
	51 

	At the second step, the Court performs an independent proportionality analysis, which is informed somewhat vaguely by “the standards elaborated by controlling precedents and by the Court’s own understanding and interpretation of the Eighth Amendment’s text, history, meaning, and purpose.”
	52 

	43 Weems v. United States, 217 U.S. 349, 367 (1910).  But see id. at 409–10 (White, J., dissenting); Ewing v. California, 538 U.S. 11, 32 (2003) (Thomas, J., concurring in the judgment) (both denying that the Eighth Amendment contains a proportionality principle). 
	44 Coker v. Georgia, 433 U.S. 584, 592 (1977) (plurality opinion). 
	45 Solem v. Helm, 463 U.S. 277, 290 (1983). 
	46 Kennedy v. Louisiana, 554 U.S. 407, 421 (2008). 
	47 Roper v. Simmons, 543 U.S. 551, 563 (2005); see also Enmund v. Florida, 458 U.S. 782, 788–89 (1982). 
	48 Trop v. Dulles, 356 U.S. 86, 101 (1958). 
	49 See, e.g., Atkins v. Virginia, 536 U.S. 304, 313-15 (2002); Roper, 543 U.S. at 
	564; Enmund, 458 U.S. at 789–96; Coker, 433 U.S. at 593–96 (plurality opinion). 
	50 Kennedy, 554 U.S. at 431–33. 
	51 
	Id. at 421. 52 Id. (citations omitted); see also Enmund, 458 U.S. at 797 (“[I]t is for us ultimately to judge whether the Eighth Amendment permits imposition of the death penalty . . . .”); Coker, 433 U.S at 597–600 (plurality opinion); Roper, 543 U.S. at 563. 
	-

	Centrally, the Court assesses whether the defendant is less deserving of death than a first-degree The Court will also examine whether death would serve the traditional aims of punishment, in particular retribution and deterrence, so as to ensure that the defendant’s execution is not the “purposeless and needless imposition of pain and suffering.”If a proposed death sentence fails both steps—such that other legislators and prosecutors, and the Justices themselves, understand death to be an unfitting respons
	-
	murderer.
	53 
	54 
	-
	offender.
	55 

	The Court has applied this test to outlaw the death penalty for several types of offenses, such as the rape of an adultand then, more broadly, any nonhomicide  The Court has also ruled out capital punishment for felony murder when the defendant “does not himself kill, attempt to kill, or intend that a killing take place or that lethal force will be employed,” though it later provided an exception for “major” participants in the felony whose actions evinced “reckless indifference to human life.”Finally, the 
	-
	56 
	offense.
	57
	-
	58
	-
	59 
	60
	61
	 and the insane.
	62 

	For noncapital defendants, by comparison, cardinal proportionality analysis “has become virtually meaningless as a constitutional principle,” as Youngjae Lee has  In Harmelin v. Michigan and Ewing v. California, the Court developed a highly deferential two-part test which expresses its view that, as it relates to prison sentences, the Eighth Amendment 
	-
	argued.
	63
	-

	53 See Youngjae Lee, The Constitutional Right Against Excessive Punishment, 91 Va. L. reV. 677, 689 (2005). 
	54 
	54 
	54 
	Atkins, 536 U.S. at 319 (quoting Enmund, 458 U.S. at 798). 

	55 
	55 
	See, e.g., Atkins, 536 U.S. at 319–21. 

	56 
	56 
	Coker, 433 U.S at 592-93 (plurality opinion). 

	57 
	57 
	Kennedy, 554 U.S. at 437. 

	58 
	58 
	Enmund, 458 U.S. at 797. 

	59 
	59 
	Tison v. Arizona, 481 U.S. 137, 158 (1987). 

	60 
	60 
	Roper v. Simmons, 543 U.S. 551, 574 (2005). 

	61 
	61 
	Atkins v. Virginia, 536 U.S. 304, 321 (2002). 

	62 
	62 
	Ford v. Wainwright, 477 U.S. 399, 409–10 (1986). 

	63 
	63 
	Lee, supra note 53, at 695. 


	“contains a ‘narrow proportionality principle.’” The first step is a “threshold” test where the Court examines whether the sentence is “grossly disproportionate” to the given offense. However, a sentence is not grossly proportionate so long as the state has a “reasonable basis for believing” that the prison term would serve either deterrent, retributive, rehabilitative, or incapacitative  It is a “disjunctive” either/or test, as Lee has emphasized, such that reasonably believing that the sentence will serve
	64
	-
	goals.
	65
	suffice.
	66
	-
	incapacitation.
	67 
	-
	 crime.
	68 

	Almost any conceivable sentence would satisfy this threshold standard.  Indeed, the Court has affirmed life without parole for a defendant’s first offense of possessing 672 grams (approximately 1.5 pounds) of cocaine; two consecutive twenty-year sentences for possession with intent to distribute nine ounces of marijuana and the distribution of marijuana to a police informant; twenty-five years to life for theft of golf clubs worth approximately $1,200, when the defendant had four prior “serious or violent” 
	-
	-
	69
	70
	71
	-
	72

	64 Ewing v. California, 538 U.S. 11, 20 (2003) (plurality opinion) (quoting Harmelin v. Michigan, 501 U.S. 957, 996–97 (1991) (Kennedy, J., concurring in part and concurring in the judgment)); see also Lee, supra note 53, at 693 (explaining that Justice Kennedy’s concurrence in Harmelin “eventually came to assume the status of law”). 
	65 Ewing, 538 U.S. at 28, 30 (plurality opinion) (citing Solem v. Helm, 463 U.S. 277, 297 n.22 (1983)). 
	66 
	66 
	66 
	Lee, supra note 53, at 682. 

	67 
	67 
	Id. at 682–83. 

	68 
	68 
	On the cost ineffectiveness of prison and mass incarceration as a tool of 


	crime prevention, see generally racheL eLISe barkow, prISonerS of poLItIcS: breakIng the cycLe of maSS IncarceratIon (2019). 
	69 Harmelin, 501 U.S. at 961, 996. 
	70 Hutto v. Davis, 454 U.S. 370, 370–71, 375 (1982). 
	71 Ewing v. California, 538 U.S. 11, 18, 20, 30–31 (2003) (plurality opinion). 
	72 Lockyer v. Andrade, 538 U.S. 63, 66–68, 77 (2003). 
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	The result of the competing cardinal proportionality tests is that none of the substantive protections that apply to the imposition of the death penalty apply to the imposition of prison sentences. There is one historic, albeit very narrow exception, which applies to life without parole for  The Court examined that punishment under the two-part test otherwise reserved for capital cases, and found it to be unconstitutional for juveniles convicted of nonhomicide Otherwise, when it comes to the imposition of e
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	juveniles.
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	73 Rummel v. Estelle, 445 U.S. 263, 265–66 (1980). 
	74 See Solem v. Helm, 463 U.S. 277, 277–81, 284 (1983) (overturning life without parole as punishment for writing a fake $100 check, the defendant’s seventh nonviolent felony); Barkow, supra note 10, at 1160 (“Solem now stands as an outlier.”). 
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	75 See Harmelin v. Michigan, 501 U.S. 957, 1005 (1991) (Kennedy, J., concurring) (“[I]ntrajurisdictional and interjurisdictional analyses are appropriate only in the rare case in which a threshold comparison of the crime committed and the sentence imposed leads to an inference of gross disproportionality.”) 
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	76 Carol S. Steiker & Jordan M. Steiker, Opening a Window or Building a Wall? The Effect of Eighth Amendment Death Penalty Law and Advocacy on Criminal Justice More Broadly, 11 u. pa. J. conSt. L. 155, 186 (2008). 
	77 William W. Berry III, Cruel and Unusual Non-Capital Punishments, 58 am. crIm. L. reV. 1627, 1654 (2021); see also G. David Hackney, A Trunk Full of Trouble: Harmelin v. Michigan, 111 S. Ct. 2680 (1991), 27 harV. c.r.-c.L. L. reV. 262, 276 (1992); Sara Taylor, Comment, Unlocking the Gates of Desolation Row, 59 ucLa L. reV. 1810, 1835 (2012). 
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	78 See Graham v. Florida, 560 U.S. 48, 82 (2010). 
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	C. Mandatory Sentences 
	Finally, in its quest to ensure both ordinal and cardinal proportionality for capital defendants, the Court has deemed “mandatory” capital sentences to be inconsistent with the Eighth Amendment’s requirement “that the individual be given his due.”  Being convicted of a particular type of extremely severe offense is not enough.  Nor, in and of itself, is having a separate capital sentencing hearing. According to the Court, that hearing must welcome “the character and record of the individual offender and the
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	dence.
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	By contrast, noncapital defendants are not guaranteed such individualized attention (with the exception of life without parole sentences for  Indeed, of those people in federal custody in 2016, a majority were convicted of an of When a mandatory minimum is applied, the defendant’s individual circumstances and character are of no legal moment.  Mandatory minimums are not unique to the federal system, either.  All fifty states and the District of Columbia enforce such laws.
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	80 Eddings v. Oklahoma, 455 U.S. 104, 111–12 (1982). 
	81 Woodson v. North Carolina, 428 U.S. 280, 304 (1976) (plurality opinion); see also Harry v. Louisiana, 431 U.S. 633, 637 (1977); Jurek v. Texas, 428 U.S. 262, 271–72 (1976). 
	82 Payne v. Tennessee, 501 U.S. 808, 822 (1991); see also Barkow, supra note 10, at 1153–55. 
	83 Tennard v. Dretke, 542 U.S. 274, 283–86, 289 (2004); see also Skipper v. South Carolina, 476 U.S. 1, 4–5 (1986) (reversing death sentence based on exclusion from evidence of defendant’s good conduct in jail). 
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	84 Miller v. Alabama, 567 U.S. 460, 489 (2012) (holding that mandatory sentences of life without parole are unconstitutional for juveniles). 
	-

	85 u.S. Sent’g comm’n, an oVerVIew of mandatory mInImum penaLtIeS In the federaL crImInaL JuStIce SyStem 6 (2017). But see David Bjerk, Mandatory Minimums and the Sentencing of Federal Drug Crimes, 46 J. LegaL Stud. 93, 94 (2017) (“[M]andatory minimums appear to be far from mandatory, with less than half of those who are eligible receiving a sentence consistent with the ostensible mandatory minimum.”). 
	-
	-

	86 bureau of JuSt. aSSIStance, u.S. dep’t of JuSt., natIonaL aSSeSSment of Structured SentencIng 19 (2004), / [https:// perma.cc/F6X7-JWYX]. 
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	D. Severity, not Finality 
	In sum, there is one set of constitutional protections for capital defendants and another for noncapital defendants. Only certain types of defendants are subject to the death penalty after committing certain types of offenses, after a unique sentencing hearing, and, usually, after special forms of appellate review. However much these protections are ultimately worth for capital defendants, none applies to individuals facing many years in prison. The situation is prima facie baffling, as Rachel Barkow has ar
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	But why is death so different, according to the Court?  In his Furman concurrence, Justice Brennan provides an answer: “The unusual severity of death is manifested most clearly in its finality and enormity. Death, in these respects, is in a class by itself.”  By expressing this idea, Brennan “singlehandedly constructed the now-familiar ‘death is different’ argument,” according to Carol and Jordan Steiker—an argument which the Court has repeated time and  For instance, Justice Stewart echoed Brennan in Gregg
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	87 See generally SteIker & SteIker, supra note 26 (providing a critical overview of the Court’s constitutional regulation of the death penalty). 
	88 Barkow, supra note 10, at 1147. 
	89 See supra note 1 (collecting “death is different” citations). 
	90 Furman v. Georgia, 408 U.S. 238, 289 (1972) (Brennan, J., concurring) (emphasis added). 
	91 SteIker & SteIker, supra note 26, at 370. 
	92 Gregg v. Georgia, 428 U.S. 153, 187 (plurality opinion) (emphasis added) (citations omitted). 
	93 Spaziano v. Florida, 468 U.S. 447, 460 n.7 (1984) (emphasis added) (citations omitted). 
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	of unique substantive and procedural restrictions designed to ensure that capital punishment is not imposed without the serious and calm reflection that ought to precede any decision of such gravity and finality.”
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	However, if death is indeed “different” than prison, it will be because of the Court’s first variable, because it is uniquely “severe,” which is to say because it is uniquely harmful—not because it alone threatens irreversible harm.  The irreversibility worry is fundamentally about the possibility that no matter how robust the appellate and habeas process may be, the state might execute an innocent person and thereby inflict a permanent and noncompensable wrong. However, the same worry applies to prison  Wh
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	In what follows, this Article will assess the validity of the claim that capital sentences are categorically and emphatically more harmful than noncapital sentences.  In so doing, it will assess the legitimacy of the Court’s forked sentencing jurisprudence, as well as the wider legislative and political trend of drawing a thick, qualitative line between the death penalty and even the most extreme forms and terms of imprisonment. 
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	94 Thompson v. Oklahoma, 487 U.S. 815, 856 (1988) (O’Connor, J., concurring) (emphasis added). 
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	95 See Barkow, supra note 10, at 1174–75. 
	96 Id. at 1174; see also Chiao, supra note 10, at 249 (“Society clearly owes something to those who are wrongly imprisoned, but the currency of that debt is not payable in any currency that modern societies transact in.”). 
	97 Chiao, supra note 10, at 249; see also Ronald J. Allen & Larry Laudan, Deadly Dilemmas, 41 tex. tech. L. reV. 65, 74 (2008). 
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	the harm of the death penaLty 
	How, exactly, does the death penalty harm someone?  This is a complex question since the penalty inflicts several distinct types of harm; to focus the inquiry, we need to make several preliminary distinctions.  First is the distinction between what we might call (a) premortem harms associated with the lead up to execution and (b) postmortem harms associated with death itself. We can, in turn, separate premortem harms into (1) preexecution harms and (2) execution harms.  
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	Pre-execution harms might include, for instance, a lengthy term of incarceration, often isolated from the “general population” of other prisoners,as well as the mental terror or at least severe anxiety caused by a looming execution. Justice Brennan was referring to such pre-execution harms when he observed that “mental pain is an inseparable part of our practice of punishing criminals by death, for the prospect of pending execution exacts a frightful toll during the inevitable long wait between the impositi
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	By contrast, execution harms are realized in the very process by which the state kills someone.  Depending on the method of execution, such harms might include physical pain or agony and feelings of humiliation.  Given that the Supreme Court has found the death penalty in the abstract to be 
	103
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	98 See tracy L. SneLL, bureau of JuSt. Stat., u.S. dep’t of JuSt., capItaL punIShment, 2020 -StatIStIcaL tabLeS 17 (2021) (providing data indicating that the average time between sentencing and execution was 7.9 years in 1990, 11.4 years in 2000, and 18.9 years in 2020). 
	-
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	99 Time on Death Row, death penaLty Info. ctr., . org/death-row/death-row-time-on-death-row/ [] (last visited Nov. 9, 2024). 
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	100 See generally Marah Stith McLeod, Does the Death Penalty Require Death Row? The Harm of Legislative Silence, 77 ohIo St. L.J. 525, 528–31 (2016) (demonstrating the severe harms of death row and arguing that such conditions must be authorized legislatively, not merely as a matter of prison administration); Amy Smith, Not “Waiving” but Drowning: The Anatomy of Death Row Syndrome and Volunteering for Execution, 17 b.u. pub. Int. L.J. 237 (2008). 
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	101 Furman v. Georgia, 408 U.S. 238, 288 (1972) (Brennan, J., concurring) (citing Ex parte Medley, 134 U.S. 160, 172 (1890)). 
	102 Id. (quoting People v. Anderson, 493 P.2d 880, 894 (Cal. 1972)). 
	103 See generally Harold Hillman, The Possible Pain Experienced During Execution by Different Methods, 22 perceptIon 745 (1993) (outlining the physiology and pathology of different methods of capital punishment). 
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	constitutional and has approved most states’ procedures for determining which people will receive the punishment, much of the constitutional litigation in recent years has centered on the method of execution and the presence of execution harms.The case law has focused especially on the degree of pain caused by the execution—rather than the fact that the person will subsequently die as a result of their punishment.
	104 
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	We should not underestimate the gravity of premortem harm.  As a means of isolating such harm and appreciating its importance, we might consider a “trick” execution. Imagine that the executioner follows up an injection of painful and otherwise fatal poison with a surprise shot of antidote; they then unspool an official document and read aloud that the court had, in fact and in secret, sentenced the defendant to the experimental punishment of the near-death penalty, and that they are now free to go. In that 
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	Nonetheless, when we compare the treatment of capital and noncapital defendants, it is surely the death part of the death penalty—the postmortem harm—that is most at issue. The reason is that noncapital defendants often experience their 
	104 For examples of this trend, see generally Baze v. Rees, 553 U.S. 35 (2008) (plurality opinion) (holding that the combination of drugs then typically used in lethal injections did not violate the Eighth Amendment); Glossip v. Gross, 576 
	U.S. 863 (2015) (holding that lethal injection of midazolam is a constitutional method of execution). 
	105 See, e.g., Baze, 553 U.S. at 61 (plurality opinion) (providing that an execution may not be stayed on grounds of its “demonstrated risk of severe pain,” unless the petitioner identifies “known and available alternatives” which are less likely to be severely painful). 
	-

	106 For a real-world example of the near-death penalty, consider the case of sixty-nine-year-old Alva Campbell. His death was temporarily called off by Ohio after executioners failed four times to find a suitable vein for a lethal injection. Campbell was otherwise terminally ill and died of natural causes about three months later. Tracy Conner, Alva Campbell, Inmate Who Survived Execution Try, Dies in Ohio Prison, nbc newS (Mar. news/us-news/alva-campbell-inmate-who-survived-execution-try-dies-ohioprison-n8
	3, 2018), https://www.nbcnews.com/ 
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	https://perma.cc/9ZF4-2WGD

	107 See SneLL, bureau of JuSt. Stat., u.S. dep’t of JuSt., supra note 98, at 17. 
	own version of premortem harm.  They may experience lengthy prison terms, sometimes even longer terms than those on death row, which feature some degree of suffering and humiliation.Put simply, noncapital defendants also experience prison, and they also experience mental and physical pain. Such pains may often be more acute for the capital defendant, especially given the pains of execution itself. That is part of the reason why the death penalty is different.  But if a death sentence is to be categorically 
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	There is one final distinction to make before proceeding. When assessing the postmortem harm suffered by a person who has been executed, we can and should separate (1) objective postmortem harm, which is generated by the fact that the person is no longer alive, and (2) agential postmortem harm, which is generated by the fact that they are no longer alive because an agent (or group of agents) has chosen to cause their death. The former concerns the fact that they have died, the latter that they have been kil
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	A. Death Itself 
	When assessing the “objective” harm of the death penalty, we are isolating the harm caused by the permanent cessation of consciousness, or however one might define biological death—again, while ignoring the harms associated with the lead up to the execution or the execution itself. Our object of 
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	110

	108 See Barkow, supra note 10, at 1167–69. 109 Furman v. Georgia, 408 U.S. 238, 289 (1972) (Brennan, J., concurring). 110 See generally Robert M. Taylor, Reexamining the Definition and Criteria of 
	Death, 17 SemInarS In neuroLogy 265 (1997). 
	inquiry in the first instance is the harm of death itself, whatever its cause may be. 
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	When you learn that someone has died, without knowing much else about them, you will naturally wonder or ask how old they were.  It’s not a matter of idle interest, as I argue below, because the objective harm of one’s death is in part a function of their age.To give the inquiry more structure, then, let’s select an age. Imagine that the person in question dies at age forty. Forty is generally consistent with historical capital punishment trends, but younger on average than those who were executed in recent
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	What is the objective harm of dying, and, more particularly, the objective harm of dying at age forty? Below, I develop the conceptual resources to reply to this question in three broad steps.  First, I argue that, for an otherwise reasonably healthy person, death at forty is harmful in a counterfactual manner, in the sense that one’s life very probably would have gone better—that is, it very probably would have exhibited more “value” overall—had they not died at age forty.  However, to fill in the blanks o
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	111 See mcmahan, supra note 13, at 184 (“The badness of death . . . varies with a great many factors.  But the various factors are strongly correlated with age.”). 
	112 See Brendan D. Kelly & Sharon R. Foley, The Price of Life, 335 brIt. med. 
	J. 938, 938 (2007) (reporting that the average age at the time of execution in Texas in 2007 was thirty-nine and the average time spent on death row was approximately ten years); Death Row, fLa. dep’t of corr., Nov. 20, 2024) (reporting that, since 1979, the average age at the time of execution in Florida was 44.9 years). 
	https://www.fdc.my
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	113 See SneLL, bureau of JuSt. Stat., u.S. dep’t of JuSt., supra note 98, at 17 (providing data indicating that the average time between sentencing and execution was 7.9 years in 1990, 11.4 years in 2000, and 18.9 years in 2020); id. at 11 (reporting that, as of 2020, the average age of death row inmates nationally was fifty-two years old). 
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	utilitarians and many economists. Rather, given our capacity for agency—that is, our capacity to make plans which connect our past to our present, and our present to our future—human value is naturally and unavoidably wrapped up in the project of constructing a good life as a whole through time.  That, at least, is the shape or form of human value. It is realized diachronically: through (dia) time (chronos). 
	-

	Finally, I argue that this life-building process is centered on the realization of inherently long-term relationships and endeavors, such as cultivating and maintaining families, friendships, forms of professional and artistic skill, and so forth. These essentially long-term or “temporal” goods are the most important types of goods for people. Ultimately, it is because human life is progressive and diachronic in orientation that an early death can be so shattering. One loses more than the “momentary” pleasu
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	1. Counterfactual Harm 
	The first step in the analysis is the counterfactual nature of the harm of death.  This idea emerges as a reply to the Greek philosopher, Epicurus, who argued famously around 300 B.C. that death is not harmful, at all, for the person who has died.While, to my knowledge, Epicurus never commented on the death penalty, his position entails the counter-intuitive conclusion that the imposition of death is the least harmful punishment available. His argument depends on a particular variant of hedonism, which prov
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	115 See epIcuruS, Epistula ad Menoeceum [Letter to Menoeceus], in epIcuruS: the extant remaInS 82, 85 (Cyril Bailey ed. & trans., Oxford Univ. Press 1926) (c. 300 B.C.). 
	116 See id.; see also pLato, The Apology of Socrates, in SocratIc dIaLogueS 29, 64–65 (W.D. Woodhead ed. & trans., Thomas Nelson and Sons 1953) (c. 400 B.C.) 
	To be sure, if one’s death were painful, then that experience of pain will be bad for her, according to Epicurus, but not the death itself. 
	In the intervening centuries, scholars have developed a reply to Epicurus and his followers (the most influential of whom was the Roman writer, Lucretius, who was born about two hundred years after Epicurus’s own death). Most incisively, to argue that death may indeed be bad for those who die, Thomas Nagel and others have appealed to what Stephen Luper calls a “comparativist” view, which compares possible lives. On this account—which I accept—something that makes one’s life as a whole worse than it otherwis
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	(recounting Socrates’ argument that death is not harmful because it is either a state of unconsciousness akin to the deepest sleep or a means of transportation to another realm where all the other dead people live). 
	117 See generally P.H. De Lacy, Lucretius and the History of Epicureanism, 79 tranSactIonS & proc. am. phILoLogIcaL aSS’n 12 (1948). 
	118 SteVen Luper, the phILoSophy of death 7 (2009); thomaS nageL, Death, in mortaL queStIonS 1, 8 (1979); see also Warren Quinn, Abortion: Identity and Loss, 13 phIL. & pub. affS. 24, 40–48 (1984) (applying the comparativist view to abortion); Fred Feldman, Some Puzzles About the Evil of Death, 100 phIL. reV. 205 (1991) (challenging the Epicurean stance that death is not harmful to the deceased, based on a comparativist view). 
	-
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	119 See Luper, supra note 118, at 7–8; Steven Luper, Death, in Stanford encycLopedIa of phILoSophy § 3.2 (Edward N. Zalta ed., Fall 2021 ed.), https:// / [D38T] (defining “comparativism”); John Broome, Goodness is Reducible to Betterness: The Evil of Death is the Value of Life, in the good and the economIcaL 70 (Peter Koslowski & Yuichi Shionoya eds., 1993) (arguing that nothing is good or bad in a noncomparative manner). 
	plato.stanford.edu/archives/fall2021/entries/death
	https://perma.cc/5KF6
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	120 On the truth value of counterfactual propositions such as “If x had not occurred, y would have occurred,” see generally daVId LewIS, counterfactuaLS (rev. ed. 2001). 
	121 See Luper, supra note 118, at 83, 101, 107–09. 
	Extrinsically harmful events need not be consciously experienced to be harmful. Nagel writes: 
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	A man’s life includes much that does not take place within the boundaries of his body and his mind, and what happens to him can include much that does not take place within the boundaries of his life. These boundaries are commonly crossed by the misfortunes of being deceived, or despised, or betrayed.
	123 

	Thus, if someone spreads terrible lies about you, but you never find out about it, that can qualify as a harm on the comparativist view, while not registering at all on the Epicurean ac-count—since you do not personally experience the slander and its consequences. For another example, imagine that, while visiting a friend in the hospital you immediately pass out and are in an unconscious coma in that same hospital for a year. You wake up feeling refreshed, shocked to learn how long it has been, and you walk
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	Analysis of the counterfactual harm of death must be set by certain parameters, as Jeff McMahan has argued. For instance, when assessing the harm of death at forty, we compare that outcome with the prospect of death at a later point, likely some decades in the future, given normal life expectancy for mortals like us in contemporary society.  What we don’t do, McMahan explains, is compare it with the possibility of immortality.  Indeed, the role played by mortality in the counterfactual harm analysis becomes
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	122 See Feldman, supra note 118, at 218 (“[A] state of affairs can be bad for a person whether it occurs before he exists, while he exists, or after he exists.”); see also Harry S. Silverstein, The Evil of Death, 77 J. phIL. 401, 420–24 (1980) (arguing that death harms us at no determinate time). 
	-

	123 nageL, supra note 118, at 6. 
	124 See mcmahan, supra note 13, at 103. 
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	Id. 
	future point. And you planned your life with that in mind.  But once the appointed time arrives, the death penalty means that you will die right now. Death at forty thus takes away decades of otherwise reasonably anticipated living.  And the question then becomes how, and to what degree, losing those years harms one’s life as a whole. 
	126
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	Given this analytical frame, comparativism thus requires an assessment of what an individual might have done with the time taken from them by their early death.  This presents a challenge, however, because it is impossible to know the answer, given that each of us has an enormous range of possible futures.  Most of us will muddle along as before.  But sometimes we surprise, of course, perhaps by breaking bad or going good, or maybe rolling random.  Avishai Margalit claims that the essential human capacity—e
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	Accepting the possibility of such radical change, we might think that the counterfactual harm of death for each person is utterly unknowable. One plausible alternative, however, is to ground the analysis in some sense of probability.  Nagel recommends “some limits on how possible a possibility must be for its nonrealization to be a misfortune (or good fortune, should the possibility be a bad one).” For instance, while the person who dies gravely ill at age one hundred might have lived and flourished for ano
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	126 See Life Expectancy in the U.S. Dropped for the Second Year in a Row in 2021, cdc releases/2022/20220831.htm [] (finding that the life expectancy at birth for American women was 79.1 in 2021, and 73.1 for men). 
	(Aug. 31, 2022), https://www.cdc.gov/nchs/pressroom/nchs_press_ 
	https://perma.cc/SUM5-7S6L

	127 aVIShaI margaLIt, the decent SocIety 70 (Naomi Goldblum trans., Harvard Univ. Press 1996); see also gIoVannI pIco deLLa mIrandoLa, de domInIS dIgnItate oratIo [oratIon on the dIgnIty of man] 7–8 (A. Robert Caponigri trans., Regnery Publ’g, Inc. 1956) (1496) (“It will be in your power to descend to the lower, brutish forms of life; you will be able, through your own decision, to rise again to the superior orders whose life is divine.”). 
	-

	128 margaLIt, supra note 127, at 70. 
	129 nageL, supra note 118, at 9. 
	harm of their death, and of how the death of, say, an otherwise healthy twenty-five-year-old is very probably more harmful. McMahan presents a credible if still appropriately open-ended solution, whereby the misfortune of death that one suffers is a function of the best of their “reasonably possible” futures.will return to this issue below, where I argue that an array of criminal sentences that we routinely subject people to make it tremendously difficult for them to develop their futures in creative and un
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	2. Human Value 
	The idea that we are moving forward with is that death can harm a person counterfactually, insofar as the decedent’s life likely would have contained more “value” had they not died when they did. The second step concerns how we conceive of human “value” in this counting, such that we can make sense of the idea that one possible existence has “more” of it than another. Beyond “value,” synonyms include “wellbeing,” “welfare,” and “the good.”  We cannot escape this philosophical analysis because the definition
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	As with all these types of questions, the aim is to discover the broad outline of a true answer.  Precision will prove elusive, given that the subject matter—what’s “good” or “valuable” for people—seems vague and multidimensional all the way down. Ultimately, I develop what I believe to be a highly plausible and widely shared theory of the human good.  I argue that rather than the satisfaction of “momentary” pleasures or preferences, 
	130 mcmahan, supra note 13, at 112, 115. 
	131 Id. at 98 (“A complete account of the badness of death must therefore incorporate an account of the good life: an account of what it is for a life to go well or badly, what makes some lives better or more worth living than others, and so on.”). 
	-

	the human good seems to be centered on the pursuit of inherently long-term relationships and endeavors, those which define and structure one’s “life” considered as a unified project that one pursues through time.  While this theory is “substantive” and “objective” in orientation, it is also very “thin” given the extremely diverse ways in which people might reasonably understand and pursue such long-term goods.  To be sure, I do not claim to have definitively proven this theory, and if someone were to disagr
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	Traditionally, there are three schools of thought on human value: hedonism, desire theories, and “objective list” (or “pluralist”) theories.  Hedonists like Epicurus and Jeremy Bentham believe that pleasure, and only pleasure, constitutes the human good, and that pain, and only pain, constitutes the human “bad.”Desire theorists believe that the good is a function of, and only of, desire satisfaction (and that the bad is a product of frustrated desires). And objective list theorists believe that certain thin
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	132 Roger Crisp, Well-Being, in Stanford encycLopedIa of phILoSophy (Edward 
	N.[]; Thomas Hurka, On ‘Hybrid’ Theories of Personal Good, 31 utILItaS 450, 450 (2019); but see Shelly Kagan, The Limits of Well-Being, 9 Soc. phIL. & poL’y 169 (1992) (questioning the standard classification scheme of theories of the good). 
	 Zalta ed., Winter 2021 ed.), https://plato.stanford.edu/entries/well-being/ 
	https://perma.cc/F6PJ-ACCG

	133 See Jeremy bentham, An Introduction to the Principles of Morals and Legislation, in the coLLected workS of Jeremy bentham 11 (J.H. Burns & H.L.A. Hart eds., 1970) (1789) (“Nature has placed mankind under the governance of two sovereign masters, pain and pleasure. It is for them alone to point out what we ought to do . . . .”); see also Crisp, supra note 132, at § 4.1 (“A complete hedonist position will involve also explanatory hedonism, which consists in an answer to the following question: ‘What makes 
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	-

	134 See generally Chris Heathwood, Preferentism and Self-Sacrifice, 92 pac. phIL. q. 18, 25 (2011) (“One life is better for a subject than another [if and only if] it contains a greater balance of ideal desire satisfaction over frustration than the other . . . .”); Chris Heathwood, Subjective Theories of Well-Being, in the cambrIdge companIon to utILItarIanISm 199 (Ben Eggleston & Dale Miller eds., 2014). 
	135 See generally charLeS tayLor, SourceS of the SeLf: the makIng of the modern IdentIty 4 (1989) (“So while it may not be judged a moral lapse that I am living a life that is not really worthwhile or fulfilling, to describe me in these terms is nevertheless to condemn me in the name of a standard, independent of my own tastes and desires, which I ought to acknowledge.”); derek parfIt, reaSonS and perSonS 
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	desire theories because the most serious objections to these systems remain unresolved.  The diachronic conception of the human good that I develop below thus belongs in the broad category of an objective list theory. 
	As to hedonism, two major objections include the possibility of evil or illusory pleasure.  First, imagine that someone derives pleasure from doing what is widely believed to be a very evil deed. Hedonists have an extremely difficult time explaining why “evil” pleasure should not count positively in the moral assessment of net pains and pleasures, given that the feeling of pleasure (and only the feeling of pleasure) is what they are after, and the evil deed feels pleasurable to the wrongdoer.John Stuart Mil
	-
	-
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	Desire theories face the major objections of what we might call evil, manufactured, and trivial desires.  The evil objection works in the same manner that it does for hedonism. The satisfaction of an evil desire should not count positively, at all, in the overall moral assessment, but desire theorists cannot easily explain why. The manufactured objection was raised by Derek Parfit. It seems that, according to the desire theory, you ought to manufacture desires that were easy to satisfy. Indeed, Parfit conti
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	493 (1986); Andrew Moore, Objective Human Goods, in weLL-beIng and moraLIty: eSSayS In honour of JameS grIffIn 75 (Roger Crisp & Brad Hooker eds., 2000). 
	136 See Crisp, supra note 132. 
	137 John Stuart mILL, utILItarIanISm 54 (Roger Crisp ed., Oxford Univ. Press 1998) (1863). 
	138 See Crisp, supra note 132; see also aLaSdaIr macIntyre, after VIrtue: a Study In moraL Theory 63–64 (2d ed. 1984) (arguing that there are different and incomparable forms of pleasure which cannot be uniformly weighed). 
	139 See robert nozIck, anarchy, State, and utopIa 42–45 (1974). 140 parfIt, supra note 135, at 497. 
	gave you no pleasure and not taking it would cause you to suffer.  If what’s good for you is getting what you want, then you could get more of what you want over the course of your life if you started taking the drug. That you would experience less pleasure overall by doing so is of no moment, given that desire theorists are not hedonists.  Since it seems obviously bad for someone to form such a drug addiction, Parfit concludes that the desire theory—at least in this simple form—is very likely false. We cou
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	141
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	In reply to such cases, desire theorists often retreat to an “informed” desire account, whereby the satisfaction of desires that one would form were they fully informed is what constitutes the human good.  With full information, goes the reply, one would not desire to perform evil deeds or be addicted to drugs of any sort. Perhaps.  John Rawls responds with a famous case that we might call the trivial desire.  He imagines that a brilliant mathematician, with full information about the relevant options, deve
	142
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	Id. 142 See generally David Sobel, Full Information Accounts of Well-Being, 104 ethIcS 784 (1994); Chris Heathwood, The Problem of Defective Desires, 83 auStraLaSIan J. phIL. 487 (2005). 143 John rawLS, a theory of JuStIce 432 (1971); see also W.T. Stace, Interestingness, 19 phILoSophy 233 (1944); Richard Kraut, Desire and the Human Good, 68 proc. am. phIL. aSS’n. 39 (1994); thomaS L. carSon, VaLue and the good LIfe (2000). 
	-
	-

	substantively. Along these lines, philosophers such as David Enoch, Alasdair MacIntyre, Donald Regan, and Charles Taylor have each explained that human value is not a simple matter of autonomy.  That is, not all free choices exhibit a precisely equal amount of value, no matter their substantive content, just by virtue of their autonomous origins. 
	144
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	In sum, when measuring the counterfactual harm of death at forty—that is, when considering how much more “value” someone might have realized over the course of their life had they survived—the analysis should not be focused exclusively on how much more pleasure they would have experienced had they stayed alive, nor on how many more preferences they would have satisfied, whatever the content of those preferences might have been. That situates the analysis within the realm of “objective list” theories of the 
	Contra Aristotle’s belief in the supreme and universal goodness of intellectual and political engagement, and friendship,or Homer’s belief in the goodness of being a great warrior, or the Stoics’ belief in the goodness of wisdom, detachment from bodily urges, and love of the holistic order of the universe,I very much doubt there will be one simple answer for all people, whoever and wherever they might be.  Put differently, the list of objective “goods” is extremely long, and it’s à la carte, not table d’hôt
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	144 See Crisp, supra note 132, at § 4.2 (“[W]e desire things, such as writing a great novel, because we think those things are independently good; we do not think they are good because they will satisfy our desire for them.”) 
	145 See Donald H. Regan, The Value of Rational Nature, 112 ethIcS 267 (2002) (arguing that rational nature cannot have value where there are no self-standing principles about good states of affairs and activities); Donald H. Regan, How to Be a Moorean, 113 ethIcS 651 (2003) (arguing that agents necessarily take a critical stance in relation to their desires and that they can only do so by relying on a conception of the good that is not itself reducible to their desires); David Enoch, Agency, Shmagency: Why 
	-
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	146 See macIntyre, supra note 138, at 146; tayLor, supra note 135, at 13–14, 76; John L. Ackrill, Aristotle on Eudaimonia, in arIStotLe’S “nIcomachean ethIcS” 33, 49–51 (Otfried Höffe ed., David Fernbach trans., BRILL 2010). 
	147 See macIntyre, supra note 138, at 181–82. 
	148 See Julia Annas, Ethics in Stoic Philosophy, 52 phroneSIS 58, 58 (2007). 
	149 See parfIt, supra note 135, at 502 (“We might claim, for example, that what is good or bad for someone is to have knowledge, to be engaged in rational activity, 
	We can travel that far with the desire theorists.  And pleasure, at least in certain circumstances, is rightly a best seller––we can travel that far with the hedonists, in turn.  But not absolutely everything is on the menu, and the challenge is determining what might be on or off it, and what might be the best dishes or sequence of dishes, as it were.
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	As discussed in the following section, the key to a satisfactory (or at least plausible) answer to this substantive moral question depends on the empirical fact that people are agents, and that their agential capacities effectively force them into a diachronic existence centered on developing and executing plans over the course of a single life. The human good, in turn, seems to take the same temporal shape, with the most important things on the “list” being those that rely upon one’s agential capacities to
	3. Diachronic Harm 
	In a brief but incisive passage, Charles Taylor articulates the temporal nature of human agency and value.  He argues that humans orient themselves by reference to some (revisable) conception of an “incomparably higher” mode of living, an ideal of the good life toward which they are constantly striving to move closer.  Such a process is “not an optional extra,” he explains, and is entailed by one’s status as agent who seeks to live well.  In effect, Taylor endorses a version of the objective list theory out
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	to experience mutual love, and to be aware of beauty, while strongly wanting just these things.”); Luper, supra note 118, at 96 (“We go too far if we deny that our desires play a role in determining our interests.”); Crisp, supra note 132 (“One strategy . . . might be to adopt a ‘hybrid’ account, according to which certain goods do benefit people independently of pleasure and desire-satisfaction, but only when they do in fact bring pleasure and/or satisfy desires.”); tayLor, supra note 135, at 27 (arguing t
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	150 See Luper, supra note 118, at 95 (“Objectivists tend to be pluralists, who think that various things are intrinsically good, not just one sort of thing, such as pleasure.  And pluralism leaves us with difficult tasks.  We will need to identify the list of things that are objectively good. Having done that, we face the question of how to rank the relative values of different goods.”). 
	151 tayLor, supra note 135, at 47–48. 
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	Id. at 47. 
	as a story in which we have a notion of “how we have become, and where we are going.” Along very similar lines, Alasdair MacIntyre writes that “man is . . . essentially a storytelling animal,” where the story is “a quest for the good.”MacIntyre continues: 
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	The unity of a human life is the unity of a narrative quest. Quests sometimes fail, are frustrated, abandoned or dissipated into distractions; and human lives may in all these ways also fail. But the only criteria for success or failure in a human life as a whole are the criteria of success or failure in a narrated or to-be-narrated quest.
	-
	156 

	To be sure, the human “narrative” or “quest” is not meant to restart each moment, like it does for a goldfish, or each morning, like it does for the character Phil Connors in the film Groundhog Day, or even each year or decade. The ideal is not of the good moment or the good day, and so forth, but rather of the good life understood as a temporal and unified project on which the younger you, current you, and future you are all working together. Taylor writes: 
	157

	[A]s a being who grows and becomes I can only know myself through the history of my maturations and regressions, overcomings and defeats.  My self-understanding necessarily has temporal depth and incorporates narrative. . . . We want our lives to have meaning, or weight, or substance, or to grow towards some fulness, or however the concern is formulated . . . . But this means our whole lives. If necessary, we want the future to ‘redeem’ the past, to make it part of a life story which has sense or purpose, t
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	Taylor and MacIntyre express a quintessentially Aristotelian perspective on the human good. For instance, Aristotle alludes to the migratory return of the swallows, which marks the beginning of summer: “For one swallow does not make a summer, nor one day.  Neither does one day or a short time make someone blessed and happy.”  The idea is that the human good is a diachronic achievement, which can be realized 
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	157 groundhog day (Columbia Pictures 1993). 158 tayLor, supra note 135, at 50–51. 159 arIStotLe, nIcomachean ethIcS bk. I, at 12 (Roger Crisp ed. & trans., 2000). 
	only “over a complete life,” he writes.Aristotle argues, for instance, that we cannot say that a child has led a “blessed” life: 
	160 
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	If he is called blessed, he is being described as such on account of the potential he has, since, as we have said, happiness requires complete virtue and a complete life.  For there are many vicissitudes in life, all sorts of chance things happen, and even the most successful can meet with great misfortunes in old age, as the story goes of Priam in Trojan times. No one calls someone happy who meets with misfortunes like these and comes to a wretched end.
	-
	-
	-
	161 

	Aristotle maintains that, since the human good is realized in the context of a life as a whole, we cannot say that a child has realized the human good. Such a judgment is premature. Aristotle implies, indeed, that we cannot judge whether someone has realized the human good until his life is complete.  Priam, for instance, was King of Troy at the time of its destruction by Agamemnon, with the implication being that an otherwise virtuous or glorious life can end so terribly that it warps or ruins one’s life a
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	Aristotle goes even further yet to suggest that the quality of one’s life, when understood in this holistic manner, may be altered by posthumous events, such as the success or failure of one’s descendants, though he admits that this implication is “odd.”  We need not accept these more dramatic conclusions to appreciate Aristotle’s more general point, which is that humans realize value in the context of a diachronic project: the pursuit of a flourishing life as a whole. Furthermore, we can take this point fr
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	Id. at 16. 162 ronaLd dworkIn, LIfe’S domInIon: an argument about abortIon, euthanaSIa, and IndIVIduaL freedom 199 (1993). 163 arIStotLe, supra note 159, at 16–17. 164 
	See id. 
	virtue ethics (i.e., the idea that the good or right thing to do is determined by what the “virtuous” person would do in that situation), and while positively denying (3) Aristotle’s belief that what qualifies as a good life—an existence centered on politics, philosophy, and friendship—is the same for all people.
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	Aristotle’s basic idea—that the human good is inherently temporal and centered on one’s life-as-a-whole—is often overlooked, perhaps because it provides the ever-present background context for everything else that we do or desire. It’s so big that it fills the entire frame or horizon and is therefore hard to see as a separate object.  Nonetheless, as an intellectual matter, the idea is not especially controversial.  First, it seems highly intuitive. Second, beyond Taylor, MacIntyre, and Dworkin, an extremel
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	165 On virtue ethics, see generally Stan Van hooft, underStandIng VIrtue ethIcS (2006); Martha C. Nussbaum, Virtue Ethics: A Misleading Category? 3 J. ethIcS 163 (1999). 
	166 See supra note 146 and accompanying text. 
	167 See Søren kIerkegaard, eIther/or: a fragment of Life (Victor Eremita ed., Alastair Hannay trans., Penguin Classics 1992) (1843) (contrasting “aesthetic” and “ethical” ways of life, with the former dissolving into a series of present moments, and the latter centered on honoring past commitments such that life becomes a unified whole); karL marx, the eIghteenth brumaIre of LouIS bonaparte (Daniel De Leon trans., 2021) (1852) (presenting an account of human life as a dramatic narrative pursued within socia
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	168 See Connie S. Rosati, The Story of a Life, 30 Soc. phIL. & poL’y 21, 27 (2013) (“[P]ersons not only attend to their lives from moment to moment; they also take up a view of their lives as a whole, reflecting on themselves and their existence over time.”); mcmahan, supra note 13, at 180 (“[W]e must also recognize that well-being is multidimensional and that some of its dimensions are relational—in 
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	4. Temporal Goods 
	There are stronger and weaker versions of the diachronic theory of the good. The stronger version, which I accept, is that something is good for a person if, and only if, it is good for her life considered as a whole.  The question of whether a certain activity or experience is good for me, on this stronger version, is identical to the question of whether it is good for my life considered as a whole. 
	-

	On this view, then, human value will be centered on the realization of what I call “temporal goods.”  Temporal goods are valuable activities and states of being that one can realize only over long periods of time, and which define one’s life when viewed as a holistic project (e.g., building families, maintaining friendships, developing expertise, etc.). The importance of such goods seems to be built into our everyday motivations. Once the necessities for biological existence and basic comfort are guaranteed
	169
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	particular those concerned with the meaning that a state or event has within a person’s life.”); mIchaeL Stocker, pLuraL and confLIctIng VaLueS 300–02 (1992) (arguing that the value of a life is a Moorean “organic whole”); cLarence IrVIng LewIS, an anaLySIS of knowLedge and VaLuatIon 498 (1946) (“The characteristic good of willing and achieving is not one found in this or that passing instant merely, nor in an aggregation of the goods thus momentarily and separately disclosed, but in the temporal and relati
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	169 See Jacob Bronsther, Long-Term Incarceration and the Moral Limits of Punishment, 41 cardozo L. reV. 2369, 2409–10 (2020). 
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	in childhood development as a means of facilitating the broader life projects of young people. 
	Martha Nussbaum agrees that what I call temporal goods are foundational to human flourishing from an Aristotelian perspective. She writes that a life organized around the pursuit of “nutrition and growth” or “sense-perception” would be “merely an animal life.”“The truly human life, by contrast, is a life organized by the activity of practical reasoning (1098a3-4: praktike tis tou logon echontos), in which it is that activity that gives the life as a whole its distinctive shape and tone.”Thus, rather than an
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	That said, even this stronger version of the life-based perspective on value need not be exclusively forward-looking.  We need not become fastidious “life-planners,” and “momentary” goods can still count.  These are goods, like enjoying an ice-cream cone, that do not require cultivation over time to be realized, and which are realized entirely in the moment, as it were. While I choose an ice-cream flavor based on years of careful experimentation, each cone fundamentally stands alone as an experience of plea
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	However, not all “momentary” pleasures are valuable on the stronger view.  Consider the person addicted to heroin who has wrecked her life-as-a-whole due to her drug abuse, rejecting her personal obligations and descending into depravity and indignity. By viewing her as someone who realizes, and only realizes, value in the context of her broader life, we can appreciate the disvalue of her injecting the drug into her body, her immense and fleeting pleasure notwithstanding.  Now, her 
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	-

	171 
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	ecstasy would be of great value if viewed as a standalone moment since pleasure abstractly conceived has value.  But that is not how humans conceive of, or ought to conceive of, their existence, as if they had no memories, no past or future, and were born in each moment anew.
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	We can retreat to a more moderate version of this diachronic theory of the good without impacting the overall argument.  A more moderate position is that a person can generate value that is purely “momentary” in the sense of being good for them without being good for their life considered as a whole.  Perhaps the addict’s pleasure has value in this way, as a momentary experience of feeling good, which is valuable even though it detracts from the pursuit of her good life as a whole.  David Velleman seems to 
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	173 Does this strictly life-based conception of the human good presuppose controversially, contra Derek Parfit, that I am identical with the “younger” and “older” people who have looked and who will look out to the world through “my” consciousness? See parfIt, supra note 135, at 199–244, 307–20. Perhaps.  But even if we did not share an identity with our past and future selves, that need not vitiate the broader conclusion.  The achievement of a “good life” would simply become something of a group project.  
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	174 David Velleman, Well-Being and Time, 72 pac. phIL. q. 48, 69 (1991). As evidence of the independence of synchronic and diachronic well-being, Velleman considers two possible lives with the same total amount of synchronic, momentto-moment well-being. One begins desperately and ends wonderfully, while the other begins wonderfully and ends desperately.  Velleman argues that we believe that the former is the better life overall, and that we can make this judgment only if the narrative sequence of events mat
	-
	-
	-

	M. Campbell, When the Shape of a Life Matters, 18 ethIcaL theory & moraL prac. 565, 571 (2015); Rosati, supra note 168; Galen Strawson, Against Narrativity, 17 
	that “momentary goods” can be constitutive of a good life as a whole, as with the enjoyment of ice-cream cones. As such, Velleman’s distinction is not especially important.  It would be relevant only for those purportedly momentary goods that are valuable in the moment but bad for one’s life overall, like the addict’s ecstasy. 
	In sum, there is an empirical and a normative idea built into this conception of human value. The empirical idea is that, unlike simple animals, we understand that our past gives shape to our present, and that our present gives shape to our future.  Further, given our capacity for agency—which involves at least our powers of choice, memory, and imagination—we have the capacity to purposefully act in the present as a means of constructing a more valuable future and life as a whole.  The normative idea is tha
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	5. Death and Diachronic Value 
	Let us take stock. As a means of assessing the supposed “differentness” of the death penalty, we are assessing the harmfulness of the punishment, more particularly, the “objective” harm of dying at age forty.  Again, at this stage, we are ignoring any “agential” harm associated with the fact that the death in question results from state action, rather than natural causes. We began the analysis by observing, contra Epicurus, that the objective harm of death is counterfactual, in the sense that the decedent p
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	ratIo 428 (2004); fred feLdman, pLeaSure and the good LIfe 124–41 (2004); Johan Brännmark, Leading Lives: On Happiness and Narrative Meaning, 32 phIL. paperS 321 (2003). 
	value diachronically in the context of their life-as-a-whole.  We can now incorporate this finding into our analysis of the objective harm of death of forty, relying in part on Jeff McMahan’s thoughtful work on the ethics of killing.
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	While much of McMahan’s discussion concerns the abortion debate and the interests that a fetus might or might not have in life beyond the womb, we can employ other aspects of his analysis for the question of how death at forty impacts one’s life as a diachronic whole.  For instance, he writes that sometimes the decedent’s “future life could reasonably have been expected to bring the story of his life to a satisfying state of completion.”  The idea is that the person was in the process of realizing certain t
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	Second, and closely related, McMahan writes that “death may prevent a person from fulfilling projects or ambitions in which she has invested considerable time and effort.” If the former category relates to temporal goods that someone was in the process of realizing, but which were meant to develop over longer periods of time, this second category of loss relates especially to temporal goods that remained in the development stage. Imagine that the person who dies had for years prepared for some specialized c
	178
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	Finally, death can be damaging from a narrative perspective when the decedent has “so far gained relatively little from 
	-

	175 See generally mcmahan, supra note 13. 176 
	Id. at 184. 177 Luper, supra note 118, at 96. 178 mcmahan, supra note 13, at 176–77. 
	179 
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	life,” as McMahan writes.If one’s life story has been marked by frustration and failure, then their death is especially harmful given that they are denied the opportunity to turn their life around, as it were.  While one never knows what might have happened, the loss of that opportunity is tragic when viewing the person as someone on a “quest” to build a good life as a whole, to use MacIntyre’s phrase.  Thus, if there’s narrative harm to a “good” life that remains unfinished, there is also narrative harm to
	180 
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	We can further appreciate the diachronic harm of death, and especially of an early death, by comparing the death of a person with that of an animal. For instance, David Velleman argues that a cow’s life considered as a holistic achievement doubtfully matters, given that, as far as we know, the cow “cannot conceive of itself as a persisting individual and consequently cannot conceive of itself as enjoying different benefits at different moments during its life.” He argues that if a subject lacks “the bare ca
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	B. Being Killed 
	Following the above discussion, we can appreciate the immensity of the “objective” harm of the death penalty. By taking away decades of reasonably expected living, the death penalty radically intrudes upon the decedent’s pursuit of a good life as 
	-
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	197. 183 Velleman, supra note 174, at 170. 
	a whole, either in the sense of frustrating their long-term plans and ambitions, or by forestalling any possibility of redemption. While we could say the same about an early death caused by natural disease, death by capital punishment is a different and seemingly worse outcome, all else equal.  For to suffer the death penalty is not merely to die.  It also to be killed. Thus, beyond the “objective” harm of death, capital punishment also entails a degree of “agential” harm, which is generated by the fact tha
	1. Autonomy 
	The autonomy point can be made succinctly by applying a very basic conception of the ideal. Consider John Christman’s definition: 
	Put most simply, to be autonomous is to govern oneself, to be directed by considerations, desires, conditions, and characteristics that are not simply imposed externally upon one, but are part of what can somehow be considered one’s authentic self. Autonomy in this sense seems an irrefutable value, especially since its opposite—being guided by forces external to the self and which one cannot authentically em-brace—seems to mark the height of oppression.
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	To be sure, the precise conditions of autonomy and the nature of one’s “authentic self” remain controversial, as does the idea that it is always valuable for people to live autonomously. Nonetheless, we need not delve deeply into those debates to make the unprovocative point that the death penalty seriously damages one’s autonomy. To die at the hands of the state is to have one’s life determined by “by forces external to the self” to some extraordinary degree.  While death by natural causes also means that 
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	concept of “oppression.”  If oppression is the opposite of autonomy, as Christman indicates, only people can oppress other people. Cancer can kill but it cannot oppress (at least not beyond metaphor). In this way, death at forty via capital punishment infringes upon one’s autonomy in a way that death at forty via cancer does not, with the decisions of other agents marking one’s life to a tremendous degree. 
	-
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	One might object that the choice to offend, when coupled with an awareness that punishment will follow if one is caught, means that one has consented to their own punishment, at least implicitly, such that the punishment reflects rather than impedes their autonomy. There is probably something to this idea (which received its most famous defense from Hegel).Autonomy is surely on a spectrum, and the choice to offend means that one’s punishment, to some degree, originates in themselves rather than external for
	187 
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	2. Degradation 
	Second, to die because another agent wills it entails an element of expressive harm and degradation.  Jeffrie Murphy writes: 
	One reason we so deeply resent moral injuries done to us is not simply that they hurt us in some tangible or sensible way; it is because such injuries are also messages—symbolic communications. They are ways . . . of saying to us, “I count but you do not,” “I can use you for my purposes,” or “I am here up high and you are there down below.”  Intentional wrongdoing insults us and attempts (sometimes successfully) to degrade us—and thus it involves a kind of injury that is 
	187 For a contemporary defense of Hegel’s theory, see generally aLan brudner, punIShment and freedom (2009); see also C.S. Nino, A Consensual Theory of Punishment, 12 phIL. & pub. affS. 289 (1983). 
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	188 For criticism of consent-via-offense arguments, see aLan norrIe, Law, IdeoLogy, and punIShment 62 (1991); JeffrIe g. murphy, Kant’s Theory of Criminal Punishment, in retrIbutIon, JuStIce, and therapy 82, 84–90 (Wilfrid Sellars & Keith Lehrer eds., 1979); Alice Ristroph, When Freedom Isn’t Free, 14 new crIm. L. reV. 468, 473–74 (2011); T.M. Scanlon Jr., The Significance of Choice, 8 tanner LectureS on hum. VaLueS 194, 195–97 (1988). 
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	not merely tangible and sensible. It is moral injury, and we 
	care about such injuries.
	189 

	Capital punishment is surely such a “moral” injury, communicating rather straightforwardly that the rest of us are “here up high” while the individual killed for their wrongdoing is “there down below.”  Indeed, for defenders of the death penalty, such degradation may be the very point. In any event, beyond the objective harm of death, capital punishment thus entails a symbolic rejection by society—or at least by “the law” and society’s legal representatives—of one’s basic worth and standing.  Such degradati
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	The expressive degradation of capital punishment is so clear because it is written on the person’s body. It is not a purely symbolic means of communicating disrespect, like using language to communicate one’s view that another is unworthy in some sense (e.g., “You’re a liar!”). Non-symbolic forms of disrespect, which involve real interferences with the way in which someone exhibits or realizes value, are generally more compelling, as Joseph Raz has argued. For instance, Michael Rosen—who denies that all rig
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	191 See Kleinfeld, supra note 16, at 1509 (“Law has a special place in upholding the social fact of our worth; it is in a unique position to express and uphold our sociological dignity.”). 
	-

	192 JoSeph raz, VaLue, reSpect, and attachment 167 (2001); see also Bronsther, supra note 172, at 462–64. 
	to live in conditions of unimaginable squalor; it was to murder them.”
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	But there is nonetheless a connection between the symbolic and the physical, between a willingness to profoundly humiliate and a willingness to murder.  Often, symbolic and non-symbolic forms of disrespect are interwoven.  For instance, to herd people into any truck against their will is a non-symbolic form of disrespect, insofar as it represents a physical interference with their ability to realize value.  However, using a cattle truck adds a symbolic component, implying with cultural cues that they are eq
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	III the harm of prISon 
	When conceiving of the death penalty in this way—as an objective and expressive rejection of one’s status as a lifebuilder—we can begin to appreciate how prison is not so different, especially but not only when considering decades-long sentences. Now, the death penalty is almost always worse. But if I am right that the worst part of the death penalty is the injury to one’s life narrative, then many prison sentences belong in the same category of punishment, namely: punishments that treat someone as if their
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	193 Michael Rosen, Dignity Past and Present, in Jeremy waLdron, dIgnIty, rank, and rIghtS 79, 97 (Meir Dan-Cohen ed., 2012). 
	194 See John Vorhaus, On Degradation Part Two: Degrading Treatment and Punishment, 32 common L. worLd reV. 65, 79 (2003) (“Doubtless treatment that represents a threat to dignity often does so partly by virtue of what it causes to happen, but, however we choose to describe the nature of the threat, it is important not to lose sight of the many ways in which dignity is impinged upon by the symbolic nature of much ill-treatment.”). 
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	time no longer exists or matters.  For short, we can refer to such punishments as life-ruining punishments. 
	195

	Whether a punishment is “life-ruining,” on my definition, is a matter of ex ante respect for one’s life-building capacity rather than ex post harm. For instance, imagine that, unbeknownst to anyone else, a person on death row has an incurable and debilitating disease. In that case, the death penalty would in some respects be good for their life as a whole, insofar as it represents a form of euthanasia that mitigated the damage to their life narrative caused by a painful and undignified “final chapter.” None
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	“Life-denying” is perhaps a more precise term, then, but “life-ruining” clarifies the stakes.  The point is that a punishment can be “life-ruining” without necessarily destroying one’s life project, just like a gunshot can be “lethal” or “deadly” given its potential to cause death. For instance, imagine that the only legal method of execution (say, a painless poison) provided people with some small chance of survival (say, five percent of people had a natural immunity). That would not significantly change t
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	195 See Bronsther, supra note 169, at 2384 (“Punishment is impermissibly degrading when it denies an offender’s standing as a human; and punishment denies an offender’s standing as a human when it rejects the presence or worth of his capacity for practical reason . . . .”). 
	196 See supra note 106 (discussing the case of Alva Campbell, who was terminally ill while on death row). 
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	197 See dworkIn, supra note 162, at 199. 
	198 See Elizabeth S. Anderson & Richard H. Pildes, Expressive Theories of Law: A General Restatement, 148 u. pa. L. reV. 1503, 1531–32 (2000) (arguing that state intentionality matters for courts when assessing the message expressed by harmful state action). 
	199 Thanks to Erin Miller for helpful discussion on this hypothetical. 
	200 See supra note 19. 
	interfere with one’s ability to lead a good human life of any sort more generally. 
	This Part will outline three types of prison harms which tend to negatively impact one’s life as a whole. First, there is “associational harm” related to the fact that even the mildest prison facility will constrain one’s ability to associate with other people in society. This limitation, in turn, restricts one’s ability to realize the many temporal goods which are associational in nature.  Second is “physical harm,” and third is “psychological harm.”  The combined impact of these three forces reveals that,
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	A prison sentence need not be life without parole to reach the “life-ruining” threshold.  Scholars and activists have established the very important point that life without parole—prison until you die—is like a “slow” death penalty. The Court itself has recognized this argument in the narrow context of life without parole for juveniles.  My argument, however, is broader, and concerns how even nonfatal punishments (nonfatal in the sense that the punishment ends before the subject dies) can be like fatal puni
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	201 See generally LIfe wIthout paroLe: amerIca’S new death penaLty? (Charles 
	J. Ogletree, Jr. & Austin Sarat eds., 2012); chrIStopher SeedS, death by prISon: the emergence of LIfe wIthout paroLe and perpetuaL confInement (2022); Terrell Carter, Rachel López & Kempis Songster, Redeeming Justice, 116 nw. u. L. reV. 315 (2021); Marah Stith McLeod, The Death Penalty as Incapacitation, 104 Va. L. reV. 1123, 1146 (2018) (“The almost grotesque inhumanity of long-term solitary confinement may not be better than death, and life without parole may entail equally inhumane conditions in order 
	202 See Graham v. Florida, 560 U.S. 48, 82 (2010) (applying the standard of review previously reserved for the death penalty to hold that juveniles cannot be sentenced to life without parole for nonhomicide offenses); id. at 69 (“[L]ife without parole sentences share some characteristics with death sentences that are shared by no other sentences.”); Miller v. Alabama, 567 U.S. 460, 489 (2012) (holding that mandatory sentences of life without parole are unconstitutional for juveniles). 
	respect one’s status as a life-builder.  That is, a punishment can destroy one’s “life” in the diachronic or narrative sense without necessarily destroying their “life” in the biological sense. For a simple example, consider a Sleeping Beauty punishment where someone is injected with a chemical that forces them into a coma for thirty years; otherwise, they would be perfectly healthy, and they would be released when upon awaking. 
	-

	A. Associational Harm 
	What is the punishment of imprisonment? What is the deprivation or set of deprivations that unite the many varieties of prisons, such that each inflicts a punishment within the same linguistic or sociological category? The array of deprivations inherent to a given carceral institution will always be a matter of creative list making, as one is limited in their ability to start a business, to take a shower in full privacy, visit their grandmother, see a movie in a theater, etc.  Some of these deprivations wil
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	Beyond the many people one knows already—spouses and romantic partners, parents and children, old friends, cousins, coworkers, party members, etc.—prison also limits one’s ability to interact with strangers. Consider all the new people that we meet in modern society: on the street, in the store or coffee shop, in a work setting, friends-of-friends, and so forth. The opportunity to mix with them is enormously valuable, mostly as a source of future partnerships—new friends or colleagues or interlocuters or gr
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	203 Bronsther, supra note 169, at 2400. 
	204 There is concerted engagement in the sociological literature regarding chance interactions with the unfamiliar in society, including encounters between strangers. See generally Lyn h. LofLand, a worLd of StrangerS: order and actIon In urban pubLIc Space (1973); erVIng goffman, reLatIonS In pubLIc: mIcroStudIeS of 
	The degree to which prisons will deprive people of the freedom of association will nonetheless vary, with the variables being how much access one has to other incarcerated people, guards, visitors, and non-visitors.  Access to non-visitors would involve internet communication, letters, phone calls, and possibly forms of temporary release.  Video calls are a promising opportunity in this vein (assuming that they are affordable and not meant to replace in-person contact).  Further, as revealed by prison ethno
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	the pubLIc order (1971); georg SImmeL, The Stranger, in on IndIVIduaLIty and SocIaL formS 143 (Donald N. Levine ed., 1971); Patricia Simões Aelbrecht, ‘Fourth Places’: The Contemporary Public Settings for Informal Social Interaction Among Strangers, 21 J. urb. deSIgn 124 (2016). In addition to preexisting and new forms of “personal” association, prison also limits one’s ability to engage in “political” forms of association, like party organizations and political debates. See Peter Ramsay, A Democratic Theo
	205 Many U.S. prisons charge extortionate rates for phone calls, sometimes more than one dollar per minute.  See Global Tel*Link v. FCC, 866 F.3d 397, 404 (D.C. Cir. 2017). 
	206 See generally Alison Liebling, Temporary Release: Getting Embroiled with Prisons, 28 how. J. crIme & JuSt. 51 (1989) (arguing for the wider use of temporary release). 
	207 Bernadette Raboy & Peter Wagner, Screening Out Family Time: The For-Profit Video Visitation Industry in Prison and Jails, prISon poLIcy InItIatIVe (Jan. 2015), SU7U-3LWM] (discussing the promise and pitfalls of visitation via video call). Were we to reach the stage where “online” society provided the immediacy, depth, and opportunities for advantage of the present-day “real world” society—and were prisoners afforded generally unmitigated and unmonitored access to such a society—then that would dramatica
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	208 See, e.g., donaLd cLemmer, the prISon communIty (1940) (theorizing the process by which individuals are socialized into inmate values); greSham m. SykeS, the SocIety of captIVeS (1958) (examining the system of values and norms that guide prisoner behavior and define typical social roles across diverse prison populations); Gresham M. Sykes & Sheldon L. Messinger, The Inmate Social System, in theoretIcaL StudIeS In SocIaL organIzatIon of the prISon 5 (1960) (theorizing prison culture as a collective means
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	incarcerated people, people who become familiar over time— perhaps as partners in coping and survival or as simple friends—and “new people” as well. But the environment is much less welcoming to meaningful and healthy forms of collaboration by comparison to life in free society, as Sharon Dolovich and others have demonstrated.
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	This bare minimum of associational deprivation can wreak havoc on one’s diachronic existence.  The reason is that most “temporal” goods—which, as I have argued, are so central to a good human life as a whole—are also associational goods. We can realize these valuable forms of functioning only by associating with other people over time. Some temporal goods, like a marriage, are intrinsically associational, meaning that they just are long-term forms of association.  Others, like developing a form of expertise
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	209 See generally Timbre Wulf-Ludden, Interpersonal Relationships Among Inmates and Prison Violence, 36 J. crIme & JuSt. 116 (2013). 
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	210 See Sharon Dolovich, Two Models of the Prison: Accidental Humanity and Hypermasculinity in the L.A. County Jail, 102 J. crIm. L. & crImInoLogy 965, 1002–07 (2012) (arguing that general population units in the L.A. County Jail have an inmate culture that requires “hypermasculine” posturing, which in turn suppresses qualities associated with “femininity,” such as emotional expression, sensitivity, and kindness); John Wooldredge, Prison Culture, Management, and In-Prison Violence, 3 ann. reV. crImInoLogy 1
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	211 Amy Gutmann, Freedom of Association: An Introductory Essay, in freedom of aSSocIatIon 3, 3–4 (Amy Gutmann ed., 1998). 
	212 
	Id. at 4. 213 martha c. nuSSbaum, women and human deVeLopment: the capabILItIeS approach 70, 74, 82 (2000). 
	“To plan for one’s own life without being able to do so in complex forms of discourse, concern, and reciprocity with other human beings is . . . to behave in an incompletely human way.”Kimberley Brownlee concludes that people have a positive human right to “minimally adequate access to decent human contact and connection,” and she recognizes that institutions separated from the public—such as prisons, hospitals, and immigration centers—especially imperil such a right.
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	In sum, given the limitation on the freedom of association inherent to any prison term and the fact that most temporal goods are associational, we can understand how, say, twenty years of incarceration in even the mildest prison makes it profoundly more difficult to realize a wide array of the most important temporal goods: maintaining a family, a marriage, a home, and long-term friendships; developing a profession; participating meaningfully in a political movement; and so forth. Given how central such tem
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	Again, the argument is not that it is impossible for the long-term incarcerated to realize their autonomy and construct a good life. Everyone’s life in prison has meaning. And many people have found a way to flourish during or after very long sentences. But it is exceedingly hard to be one of these people. Their stories are sometimes so amazing that they read like heroic fiction. And that is the point. That is, just in virtue of the associational harm of prison, incarcerating someone for many years forces t
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	c. nuSSbaum, creatIng capabILItIeS 148 (2011); Jonathan woLff & aVner de-ShaLIt, dISadVantage 159 (2007). 215 kImberLey brownLee, beIng Sure of each other: an eSSay on SocIaL rIghtS and 
	freedomS 1 (2020). 216 
	Id. at 172. 217 Unsurprisingly, sociological research indicates that a term of imprisonment is associated with a host of negative personal and economic outcomes. See Bruce Western, Inside the Box: Safety, Health, and Isolation in Prison, 35 J. econ. perSpS. 97, 98 (2021) (collecting studies). 218 See, e.g., Angel E. Sanchez, In Spite of Prison, 132 harV. L. reV. 1650 (2019); Shaka Senghor, wrItIng my wrongS: LIfe, death, and redemptIon In an amerIcan prISon (2013); chrIStIan L. boLden, out of the red: my LI
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	associational long-term projects that represent the foundation of a self-determined and valuable life as a whole.  Put differently, whether or not it is feasible to have a good day or month or even year in prison, it is extraordinarily difficult and rare to have a good decade or two in prison, with goodness defined by the person themself within the very broad objective constraints discussed above.Such a sentence is therefore utterly disrespectful of one’s life-building capacity. As suggested above, we can c
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	These considerations do not result in a mathematical formula that can pop out a specific number of years. There will be a vague middle ground between those sentences that are grossly reckless toward destroying one’s life as a whole—evincing a “depraved heart” toward one’s life-building capacity—and those that are not.  We can conclude simply that the longer the sentence, the greater the relevance of these concerns.  Beyond the number of years, it might also matter which years are spent behind bars. For inst
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	Even if the how long? question might admit a precise answer, it seems that, following Jeremy Waldron, we ought not seek one out—keeping far away from the “life-ruining” threshold. Waldron argues that we should give wide berth to vague but prohibited realms like “domestic violence” and “torture,” not trying to get as close to the “line” as possible. Thus, just 
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	as the Law’s Response to Racism, 42 u. mIamI L. reV. 127, 129 (1987). 
	221 Thanks to Irene Oritseweyinmi Joe for helpful discussion on this point. 
	222 See Amanda Klonsky, The Right to Be Young: Entering Adulthood in American Jails 39 (2018) (ed.L.D. dissertation, Harvard University) (“For youth of color, to be jailed or to receive adult charges in the period of emerging adulthood can have life-ruining consequences.”); Conor Murray, ‘Can’t Hack the Whack’: Exploring Young Men’s Gendered Discourses on Time in Prison, 21 crImInoLogy & crIm. JuSt. 705, 705–06 (2021) (providing an ethnographic study of men aged 18–24 serving prison terms); cf. Graham v. Fl
	223 Jeremy Waldron, Torture and Positive Law: Jurisprudence for the White House, 105 coLum. L. reV. 1681, 1701 (2005). 
	as in our wartime interrogations we should not be anywhere close to “torture,” in our domestic punishments we should not be anywhere close to “life-ruining.”  Waldron writes incisively: “There are some scales one really should not be on, and with respect to which one really does not have a legitimate interest in knowing precisely how far along the scale one is permitted to go.”  Nonetheless, as I will discuss further in Part IV, the broader argument has critical implications even without Waldron’s important
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	The associational harm of prison would be different if we were immortal, or if we had many centuries of reasonably expected life. But we have only a few decades to realize temporal goods en route to realizing our conception of the good life. As such, even twenty years in arguably the mildest prison on Earth—the Bastøy, the quiet Norwegian penal island where there are beaches, bicycles, and flocks of sheep—would represent a severe risk of ruining one’s life project.  Imagine being forced to farm day after da
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	“start over,” as it were.  To be sure, decades in the Bastøy might mesh with the very rare person’s conception of the good life. But in the absence of any special knowledge that the defendant has such an unusual disposition, sentencing someone to twenty years in the Bastøy—like sentencing them to capital punishment—treats them as if their autonomous life project no longer matters. 
	227
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	This conclusion holds even if the individual in question was leading a desperate existence outside of prison, such that the prospect of them flourishing at any level was already remote. For there is an important difference between one’s life in the decades before prison and the decades during prison. Before prison, their life bore the mark of extreme governmental neglect, presumably.  During prison, however, their life bears the mark of extreme governmental intervention. The state has positively imposed its
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	B. Physical Harm 
	Prison deprives people of more than the freedom of general association. It is not just a form of quarantine. While it depends significantly on the quality of the facility, prison often endangers one’s narrative life for the straightforward reason that it threatens their long-term physical and psychological health. Just as people need to be able to associate with others over time to realize a life project, they also need a reasonably well-functioning body and mind. Along these lines, Judith Resnik has uncove
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	following subparts, I will outline several ways in which prison threatens to violate this principle by inflicting long-term physical and psychological harm.  
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	Prison is dangerous, with much higher rates of physical assault, including sexual assault, than the general population.  Estimates of sexual violence vary dramatically—from about one to twenty percent—depending on the facilities under study, reference period, and survey methodology (e.g., relying on official statistics versus self-reporting). For its part, the Department of Justice estimates that between 149,200 and 209,400 incidents of sexual victimization occur in prison and jails annually. While young pe
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	Beyond immediate threats of violence from other incarcerated people or guards, prison is also “bad for people’s health,” as Rabia Belt writes.Prisons are often overcrowded and unsanitary, which may explain why incarcerated people have higher rates of infectious diseases.  Prison is also correlated with increased risk of hypertension, asthma, and arthritis;cardiovascular disease; respiratory health problems; nutrient deficiencies, with diets lacking in essential vitamins and minerals; long-term sleep disorde
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	physical risks.  The increased stress of life behind bars can exacerbate pre-existing chronic health conditions. And prison healthcare can be substandard.
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	Leaving prison presents its own dangers, too, as institutional structures are abruptly pulled away and people are forced to confront personal and health challenges in the face of onerous collateral consequences. Evelyn Patterson analyzed survival rates of people released on parole from 1989 to 1993 in New York State, following them through to 2003.  She discovered that every year of imprisonment increased the odds of death by 15.6%, meaning that every year in prison takes two years off of someone’s life exp
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	All that said, some research pushes in the other direction, indicating that prison may actually increase people’s life expectancies, given how vulnerable disadvantaged people are outside of prison.  For instance, a recent study using administrative 
	-
	255

	247 See generally Justin D. Strong, Keramet Reiter, Gabriela Gonzalez, Rebecca Tublitz & Dallas Augustine, The Body in Isolation: The Physical Health Impacts of Incarceration in Solitary Confinement, pLoS one (Oct. 9, 2020), . org/10.1371/journal.pone.0238510 []. 
	https://doi
	https://perma.cc/XBT3-XYGW

	248 SmIth, supra note 241, at 8. 
	249 See Belt, supra note 235, at 803, 803 n.118 (collecting studies on healthcare in prison). 
	-

	250 See generally Ingrid Binswanger et al., Release from Prison—A High Risk of Death for Former Inmates, 356 new eng. J. med. 157 (2007); Jakov Zlodre & Seena Fazel, All-Cause and External Mortality in Released Prisoners: Systematic Review and Meta-Analysis, 102 am. J. pub. heaLth 67 (2012). 
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	U.S. life expectancy as a whole would have been 1.5 years longer if not for mass incarceration). 
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	data from Ohio between 1992 and 2017 found that the long-run survival of defendants who were sent to prison was significantly higher than defendants who were charged but not incarcerated—mainly as a result of lower rates of homicide, overdose, and suicide.  Even if this line of research is confirmed, that people would have low life expectancies outside of prison does not the mitigate the state’s special responsibility for the challenges such people face as a result of being forced to live in institutions ru
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	C. Psychological Harm 
	While prison houses many people with mental illness— approximately 20% of people in jails and 15% in state prisons—it has also been found to positively cause and exacerbate mood disorders such as major depressive disorder and bipolar disorder.  Predictably, overcrowding only worsens the psychological toll, being correlated with increased depression 
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	and hostility, and suicide. The lack of control over one’s day-to-day activities in any context has been associated with declining mental health, and feelings of aimlessness and boredom in prison have been linked to stress, anger, and frustration (and to substance abuse as a coping mechanism).
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	Both the associational and physical harms of prison feed into its psychological aspects. As to the former, research indicates that, in general, social support and positive family relationships are correlated with psychological wellbeing.It is no surprise, then, that people imprisoned more than fifty miles from home were more likely to experience depression, and that most incarcerated mothers describe “an intense focus on feelings of distress, depression, or guilt” at being away from their children.  As to t
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	The psychological profile of prison is nonetheless complex, and there is evidence that people adapt to carceral life over time in terms of their reported happiness levels.  If that were 
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	universally true, that would mitigate the relevance of psychological harm but not of my wider argument.  John Vorhaus writes succinctly: 
	-

	Familiarity and adjusted expectations may go some way towards alleviating levels of fear, anguish and humiliation, but the degrading status of ill-treatment cannot be said to grow or diminish according to the extent to which prisoners successfully accommodate themselves to the brutality of the regime.
	-
	-
	271 

	In any event, there is contrary research showing that long sentences cause lasting psychological damage. Researchers have even suggested that the trauma of prison life creates a discrete psychological syndrome: “Post-Incarceration Syndrome.”  A study of people released from prison after serving life terms—people who had served nineteen years on average, and who had been released 6.5 years on average before the first interview—revealed that they suffered from a “specific cluster of mental health symptoms.”  
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	The mental harm of solitary confinement can be especially acute. Stuart Grassian evaluated over 200 people in solitary 
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	confinement.  Among other symptoms, he found that more than half of the people “reported a progressive inability to tolerate ordinary stimuli,” like the clanking of a cell door; almost a third experienced auditory hallucinations, often in whispers and saying frightening things; over half experienced severe panic attacks; almost half reported the emergence of entirely unwelcome and uncontrollable revenge fantasies with regard to prison guards; and almost half reported paranoid and persecutory fears. He concl
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	D. Being Incarcerated 
	In sum, the physical and psychological harms of prison represent independent threats to one’s diachronic existence, risking long-term, debilitating trauma of various kinds.  When combined with the inherent associational deprivation of prison, these harms further enable the conclusion that long prison terms severely risk ruining one’s life as whole, and thus reside in the same category of injury as the death penalty. Both forms of punishment gravely impact one’s “life” in the narrative sense, even if they ge
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	Finally, the “agential” harm of the death penalty, which results from the fact that the punishment entails not only a death but also a purposeful killing, would apply in the same general manner to life-ruining prison sentences. As argued above, the death penalty diminishes one’s autonomy and is degrading because the punishment interferes so aggressively into 
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	one’s diachronic existence.  It is the objective harmfulness of the punishment, when combined with the state’s intention to inflict the punishment, that generates these additional “agential” aspects. Thus, given that life-ruining prison sentences entail the same general type of objective harm, and given the fact that the state inflicts the punishment intentionally, incarcerated people will also be diminished in these additional ways. Put differently, I argued above that being killed by the state has negativ
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	IV 
	ImpLIcatIonS 
	This Part develops the policy implications of the conclusion that the death penalty is not qualitatively different than prison sentences that severely risk ruining one’s life as a whole.  The nature and extent of these implications depend, of course, on which sentences belong in this “life-ruining” category. I was hesitant above to suggest a specific length of time in part because of Waldron’s admonition that we ought not be anywhere close to such prohibited realms, but also because sentence length is not t
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	being that sentences that are to some degree shorter would qualify were the facility significantly worse.
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	We can proceed with that very general framework in mind, but also with the understanding that people can reasonably disagree over where and how to draw the line, with some wanting to draw it higher and some lower.  For instance, in the latter direction, one could reasonably ask whether any prison sentence represented a severe risk of ruining one’s life, given how disruptive and dangerous the experience can be, and how much stigma is associated with being an “ex-con.” I am very skeptical that the argument on
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	A. “Life” Defendants and the Eighth Amendment 
	The first implication is the collapse of the Court’s death-isdifferent jurisprudence.  Following Rachel Barkow and Vincent Chiao above, we explained that the death penalty’s “irreversibility” cannot generate a qualitative distinction with prison sentences, given that both punishments risk inflicting permanent and noncompensable wrongs.  That left us with the “severity” variable, which, as we have now argued at length, cannot generate such a distinction either, since both the death penalty and extreme prison
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	Thus, all “life” defendants ought to be granted the special bifurcated trial recommended by Gregg to ensure ordinal proportionality.  If a state wants to impose “life-ruining” sentences, it is a constitutional imperative that the group of people facing such sentences are chosen fairly, without the impact of racial or class bias, or sheer randomness. The Court’s two-part cardinal proportionality test ought to apply to all “life” defendants, too. Crucially, that means that a defendant cannot face a life-ruini
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	While Graham and Miller were limited to juvenile life without parole—holding that only homicide could warrant such a punishment and that it must never be mandatory—the cases stand for the abstract idea that certain prison sentences can be deserving of the death penalty’s constitutional protections. Indeed, Graham suggested that juvenile life without parole warrants such scrutiny because, like the death penalty, “the sentence alters the offender’s life by a forfeiture that is irrevocable.”  The argument pres
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	constitutional logic of Graham by clarifying the nature of such an injury to one’s life project, and by explaining how sentences far beyond juvenile life without parole inflict such injuries and thus ought to be sheltered within the death penalty’s Eighth Amendment. 
	B. Death and Decarceration 
	While these Eighth Amendment implications alone would have a profound impact on American criminal justice, this Article has implications beyond constitutional interpretation. The argument impacts how one conceives of morally legitimate sentencing more generally, irrespective of Constitutional constraints (which, even if the above logic is perfectly simple, may nonetheless vary from Court to Court).  However, the extent of this second set of implications depends on one’s view on the legitimacy of the death p
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	Let us first consider those individuals and jurisdictions that believe that the death penalty is morally legitimate. Let us assume that these people accept the general thrust of my argument, understanding life-ruining prison sentences to belong in the same class of punishment as the death penalty. Even for this pro-death penalty group, the implications would be dramatically decarceral.  The reason is that, presumably, they believe that the death penalty is morally permissible only in response to the most ex
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	Meanwhile, the implications for those who believe that the death penalty is morally impermissible may depend to some degree on why they oppose the death penalty. There 
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	Non-contingent reasons to oppose the death penalty have a different structure.  They foreclose the death penalty regardless of how fairly it might be distributed and, more broadly, regardless of what the traditional justifications of punishment might have to say about its infliction. The idea is something like this: Even if retributive proportionality demands capital punishment, and even if capital punishment were a wonderfully efficient means of deterrence and social norm maintenance, you cannot do that to
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	capital punishment abolitionists endorse both non-contingent and contingent rationales, whatever their respective merits as a matter of law and politics in the American context.  From the non-contingent perspective, this Article’s policy implications are straightforward.  Any life-ruining sentence is inconsistent with a defendant’s humanity and is thus flatly impermissible.
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	C. A Dangerous Exception 
	One objection to this scheme concerns the “dangerous” person. If the maximum available penal sentence is, say, fifteen years, would a liberal society be powerless to protect itself against extremely violent individuals beyond that point?  Given that the vast majority of people “age out” of violent crime, this 
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	issue is not especially pressing.  Regardless, I would hesitatingly venture that continued confinement in a preventative facility could, in the rarest of cases, be consistent with the above argument, so long as three demanding conditions were met. These conditions ensure that the state is not punishing the individual—that it does not see harming them as an intrinsic or instrumental reason for action—and acts only out of a concern with proportionate social defense in parallel to a quarantining authority.
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	First, the state must establish that the individual poses a threat of very serious future crime, such that confinement is a proportional means of social defense.  To be sure, such an evidentiary process is rife with the possibility of error for even well-meaning fact-finders, as well as the possibility of naked abuse of the presumption of innocence.  Nonetheless, it seems likely that on the rarest of occasions the state will be able to meet its burden of proof—presumably “beyond a reasonable doubt. Consider
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	its burden, it must provide the individual with extensive rehabilitative and therapeutic resources, with the facility featuring a non-punitive ethic of care.  Third, the state must provide the individual with regular opportunities to demonstrate their rehabilitation, say, every six to twelve months, with the state bearing the burden on each occasion to prove that they are sufficiently likely to commit very serious offenses in the future.
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	If, against odds, the state can meet these three requirements, then preventative confinement can, in the most special of cases, treat someone as a person with a life of their own to live. In those cases, the state would not be throwing away an individual’s life. Rather—like a quarantining authority—it would be proportionally and non-punitively defending people from a demonstrably and seriously threatening person, while at the same time working earnestly to rehabilitate and treat that person so that they can
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	exception that swallows the rule—misinterpreted and metastasized out of racism, hatred, convenience, and fear.
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	concLuSIon 
	This Article has argued that many prison sentences belong in the same moral category as the death penalty, and thus, that we ought to upend the “death is different” jurisprudence and ideology that structure all American sentencing schemes. The argument was centered on the idea that humans are life-builders who realize value progressively and sequentially, primarily by building and maintaining “temporal” goods that one can realize only over time—romantic partnerships, families, friendships, careers, hobbies,
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	With such an understanding of the “diachronic” nature of human existence, the Article was able to explain the immense harmfulness of the death penalty. By taking away decades of reasonably expected living, the death penalty radically intrudes upon one’s pursuit of a good life as a whole—frustrating long-term relationships and ambitions, and forestalling any possibility of redemption.  Beyond the harm of an early death, capital punishment also involves various types of “premortem” harm such as a potentially 
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	Next, through an analysis of the harms of prison, the Article argued that certain prison sentences express the same idea. Most “temporal” goods are associational in nature, such that being in prison for many years—and therefore being away from most people in society for many years—poses an enormous obstacle to leading a good life as whole. Beyond such “associational” harm, the Article demonstrated that prison also endangers one’s long-term physical and mental health. The combined result of these carceral ha
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	Finally, the Article considered the legal and policy implications of the idea that the death penalty is not categorically 
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	and qualitatively more severe than all prison sentences. First, the substantive and procedural protections that the Court has provided to capital defendants should also apply to people confronting life-ruining prison sentences.  For instance, that means that a life-ruining sentence would be constitutional only in response to a homicide. Second, for those who accept the legitimacy of the death penalty, life-ruining sentences would be morally permissible, but only in response to the most extreme offenses (for
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	The fact that we Americans still kill our own as a form of punishment is appalling and richly deserving of the extraordinary amount of time and attention that people have spent on death penalty defense and abolition. It does not matter that 2024 marked the tenth consecutive year that fewer than thirty people were executed and fewer than fifty people were sentenced to death. One death is too many. Nonetheless, two is worse than one, so to speak. And there are approximately 750,000 people in prison serving se
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	like a death sentence, deny people their most basic status as someone with a life of their own to lead, the anti-death penalty movement ought to encompass the full array of “life-ruining” sentences, and, more generally, the movement against mass incarceration should take advantage of the ideas and emotions heretofore reserved for opposition to capital punishment. 
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