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PROPORTIONAL POSSESSION 

Allyson E. Gold & Joseph A. Singleton† 

American eviction proceedings are governed by a fusion 
of property and contract law.  The law’s narrow understand-
ing of eviction ignores the importance of a dwelling place to 
its occupants. Property is not merely land or a structure on 
that land, it is a home with the power to shape communities, 
social relationships, and human values.  Current eviction law, 
however, is not designed to consider these facets of property.  
Rather than balancing the interests of the landowner against 
those of the tenant, courts render judgment based on superior 
title and contract obligations without regard for what will hap-
pen to the tenant after displacement. The result is a system 
where the average hearing concludes in under two minutes, 
and landlords succeed in over eighty percent of cases. 

It doesn’t have to be this way. The International 
Covenant on Economic, Social and Cultural Rights, signed 
and ratifed by nearly every nation except the United States, 
obligates member states to protect tenants against eviction.  
In Europe, specifcally, tenants can invoke a proportionality 
defense in eviction proceedings.  Asserting their rights under 
Article 8 of the European Convention on Human Rights, ten-
ants may implore courts to weigh the harms of eviction against 
the rights of the landlord.  The result is increased residential 
stability, improved health, and decreased unemployment.  
Scholars have thus far ignored the possibility of incorporating 
such a balancing test into American eviction jurisprudence 
in large part because there is not a constitutionally protected 
right to housing in the United States. 

This Article argues that the absence of a constitutional 
right to housing does not bar the introduction of proportional-
ity into American eviction proceedings, a change that has the 
potential to reshape the lives of individuals and communities.  
Drawing on sociological literature, this Article documents 

† Allyson E. Gold is a Professor of Law at Wake Forest University School 
of Law. Joseph A. Singleton is the Health Law & Policy Fellow at Wake Forest 
University School of Law. Thank you to workshop attendees at New York 
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Broad College of Law, and Association for Law and Property Scholars confer-
ence attendees for invaluable feedback. We are grateful to John Knox, Jessica 
Shoemaker, Jenny Russell, Hano Ernst, Michel Vols, and Rachael Walsh for ex-
tremely helpful comments and conversations. 
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twentieth century policies that led to the privatization of hous-
ing for marginalized communities, which in turn catalyzed the 
commodifcation of home and created systemic exploitation of 
the rental housing market.  These processes are reinforced 
by eviction law doctrine that disproportionally centers the 
interests of property owners while minimizing the possessory 
interests of tenants.  The incorporation of proportionality in 
eviction hearings, therefore, is a corrective counterbalance 
that respects private property rights while recognizing the 
paramount importance of home. 
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IntroductIon 

In October 2023, Bob Peniska was jolted awake by heavy 
rain fooding his tent and soaking his possessions. Mr. Peniska, 
a ffty-eight-year-old man suffering from Parkinson’s disease 
and an amputated left foot, packed up his few belongings and 
sought refuge at a local homeless shelter.  He was provided a 
bunk bed in an overcrowded room that lacked accessibility for 
his wheelchair.1  It wasn’t always like this. In 2012, following his 

Jeremy Turley & Yangqi Xu, Omaha’s Public Housing Residents Are Facing 
Eviction More Often – And Sometimes Over Small Debts, Flatwater Free Press 

(Dec. 7, 2023), https://fatwaterfreepress.org/omahas-public-housing-residents-
are-facing-eviction-more-often-and-sometimes-over-small-debts/#:~:text=OHA% 

1 

https://flatwaterfreepress.org/omahas-public-housing-residents
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Parkinson’s diagnosis, Mr. Peniska moved into subsidized pub-
lic housing provided by the Omaha Housing Authority (OHA). 
He lived in OHA housing for more than a decade.  In 2023, the 
OHA fled an eviction action against Mr. Peniska and over ffty 
other public housing tenants for nonpayment of rent. Some 
tenants owed the OHA as little as $35 in unpaid rent.  One 
tenant owed the OHA $60 to replace the key to her front door. 
Mr. Peniska knew that his monthly disability benefts from 
the Social Security Administration were insuffcient to cover 
his unpaid rent, but he had nowhere else to go.  The eviction 
court was unsympathetic: Mr. Peniska was given two weeks to 
leave or be removed by the sheriff; with no other rental hous-
ing options, he gathered his things and pitched a tent next to 
a gas station.2 

As in Omaha, Nebraska, public housing authorities and 
private landlords across the United States routinely lever-
age the judicial system to forcibly remove tenants from their 
homes.  These practices expose a central tenet of the American 
property law system: those with superior ownership interests 
in a property maintain wide discretion to control, exploit, main-
tain, and utilize the property over junior interests.  This is true 
even when there is no alternative housing and when the junior 
interest-holder is at risk of homelessness—a dynamic scholar 
A.J. Van der Walt has termed “ownership-biased outcomes.”3 

Across the pond, however, superior ownership rights are 
not dispositive in determining the prevailing possessory inter-
est in a property.  In Ireland, a family of Travellers occupied 
government-owned property.4 After the Clare County Council 
attempted to evict the family from the land, the Irish Supreme 
Court found that doing so may violate Article 8 of the European 
Convention for the Protection of Human Rights and Funda-
mental Freedoms.5  Noting that the family had “nowhere else 
to go,” the Chief Commissioner of the Irish Human Rights and 
Equality Commission stated, “this ruling sets out that it is not 
enough for a local authority to evict Traveller families from 

20eviction%20filings%20reached%20a,who%20haven’t%20paid%20rent 
[https://perma.cc/PM6Z-TRXR]. 

2 Id. 
3 aJ van der walt, ProPerty In the MargIns 27 (2009). 
4 Clare Cnty. Council v. McDonagh [2022] 2 IR 122 (SC) (Ir.). 
5 Id.; European Convention for the Protection of Human Rights and Funda-

mental Freedoms art. 8, opened for signature Nov. 4, 1950, 213 UNTS 221 [here-
inafter ECHR.]. 

https://perma.cc/PM6Z-TRXR
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public land without any thought of their accommodation needs 
and requirements.”6 

Pursuant to the European Convention for the Protection 
of Human Rights and Fundamental Freedoms, better known 
as the European Convention on Human Rights (ECHR), the 
Irish Supreme Court used a proportionality analysis to deter-
mine whether expulsion of the Travellers from the land was 
equitable and just.7  Article 8 of the ECHR demands that “ev-
eryone has the right to respect for his private and family life, 
his home and his correspondence,”8 a right curtailed only in 
limited circumstances.9 

Both Mr. Peniska and the Irish Travellers were vulnerable 
to displacement and homelessness. But the courts came to 
very different outcomes when considering their possessory in-
terests in the subject properties.  The judicial analyses and 
principles at issue exemplify each country’s distinctive ap-
proach to dispossession.  While the United States does not take 
the same positive approach to rights as its European counter-
parts, scholars observe that proportionality principles are not 
foreign to U.S. jurisprudence. Understanding proportionality 
as a means/ends or balancing test, some scholars contend that 
U.S. courts already engage in proportionality assessments in 
narrow legal contexts, including when constitutional rights are 
at stake and in administrative law.10 Justice Breyer was known 

Press Release, Irish Human Rights and Equality Commission, Supreme 
Court Rules Against Clare County Council’s Use of Planning Law to Evict a Traveller 
Family with Nowhere Else to Go (Jan. 31, 2022), https://www.ihrec.ie/supreme-
court-rules-against-clare-county-councils-use-of-planning-law-to-evict-a-traveller-
family-with-nowhere-else-to-go/ [https://perma.cc/XPP3-8GKY]; Clare Cnty. Council, 
2 IR 122; see also Law Society Gazette Ireland, Council v. McDonagh Key Judgment 
in Law of Trespass, gazette.Ie (July  7, 2022), https://www.lawsociety.ie/gazette/ 
top-stories/2022/july/clare-co-co-v-mcdonagh-key-judgment-in-law-of-trespass 
[https://perma.cc/3L8P-FZ82]. 

7 Clare Cnty. Council, 2 IR 122. 
8 ECHR, supra note 5, art. 8(1) (emphasis added). 
9 Id., art. 8(2). 

10 See generally Vicki C. Jackson, Constitutional Law in an Age of Proportion-
ality, 124 yale l.J. 3094 (2015); Gregory S. Schneider, Note, Sentencing Propor-
tionality in the States, 54 arIz. l. rev. 241 (2012); Margaret R. Gibbs, Note, Eighth 
Amendment—Narrow Proportionality Requirement Preserves Deference to Legis-
lative Judgment, 82 J. crIM. l. & crIMInology 955 (1992); Jud Mathews & Alec 
Stone Sweet, All Things in Proportion? American Rights Review and the Problem of 
Balancing, 60 eMory l.J. 797 (2011); James C. Francis IV, Good Intentions Gone 
Awry: Privacy as Proportionality Under Rule 26(b)(1), 59 san dIego law revIew 397, 
397–99 (2022); see also Grant Huscroft, Bradley W. Miller & Gregoire Webber, In-
troduction, in ProPortIonalIty and the rule oF law: rIghts, JustIFIcatIon, reasonIng 1 
(2014) (suggesting that U.S. jurisprudence incorporates proportionality principles 
even where it has rejected the proportionality test); Jud Mathews, Proportionality 

https://perma.cc/3L8P-FZ82
https://www.lawsociety.ie/gazette
https://gazette.Ie
https://perma.cc/XPP3-8GKY
https://www.ihrec.ie/supreme
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for his penchant for using a proportionality framework,11 and 
Justice Frankfurter famously advocated for weighing interests 
in the context of the First Amendment.12  The concept of ju-
dicial balancing in American constitutional jurisprudence has 
been widely discussed. However, scholars have not yet exam-
ined the application of proportionality to U.S. dispossessory 
proceedings, in large part because there is no constitutional 
right to housing in the United States. Eviction implicates a 
fundamental confict between the ownership rights of a land-
lord and the possessory interests of a tenant.  As the cases of 
Mr. Peniska and the Irish Travellers illustrate, modern U.S. 
and European laws governing property ownership and posses-
sion greatly differ and produce strikingly different results. 

American property law is derived from European notions of 
property and possession that attempt to assuage the tensions 
between individual ownership and social good.13  Under the 
ECHR, European private property rights are considered in light 
of the social, moral, and economic interests of all members in 
society.14  As U.S. property law developed, U.S. culture empha-
sized personal freedom in property ownership at the expense 

Review in Administrative Law, in coMParatIve adMInIstratIve law 405–06 n.2 (Susan 
Rose-Ackerman, Peter L. Lindseth & Blake Emerson eds., 2d ed., 2017) (noting 
that U.S. administrative law incorporates requirements “similar in spirit” to pro-
portionality analyses). 

11 Clay Calvert, Curing the First Amendment Scrutiny Muddle Through a 
Breyer-Based Blend Up? Toward a Less Categorical, More Values-Oriented Ap-
proach for Selecting Standards of Judicial Review, 65 wash. u. J.l. & Pol’y 1, 
12–15 (2021); Jackson, supra note 10, at 3096–97. 

12 Dennis v. United States, 341 U.S. 494, 524–25 (1951) (“the demands of 
free speech in a democratic society. . . are better served by candid and informed 
weighing of competing interests, within the confnes of the judicial process, 
than by announcing dogmas too infexible for the non-Euclidean problems to be 
solved.”) (Frankfurter, J., concurring). Years later, Justice Harlan echoed Jus-
tice Frankfurter’s sentiment in adjudicating Constitutional rights, insisting that 
“where First Amendment rights are asserted to bar governmental interrogation 
resolution of the issue always involves a balancing by the courts of the compet-
ing private and public interests at stake in the particular circumstances shown.” 
Barenblatt v. United States, 360 U.S. 109, 126 (1959). 

13 David A. Thomas, Anglo-American Land Law: Diverging Developments from 
a Shared History: How Anglo-American Land Law Diverged After American Colo-
nization and Independence (pt. II), 34 real ProP. Probate & tr. J. 295, 298–300 
(1999); See generally Jan laItos, law oF ProPerty rIghts ProtectIon: lIMItatIons on 

governMental Powers (1998); William H. Simon, Social-Republican Property, 38 
ucla l. rev. 1335 (1991). 

14 See generally M.n.s. sellers, aMerIcan rePublIcanIsM: roMan Ideology In the 

unIted states constItutIon (1994). 

https://society.14
https://Amendment.12
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of social concerns.15  Under this view, individual freedom and 
autonomy are prioritized;16 whoever owns a property is entitled 
to near-absolute exploitation of that property. By incorporat-
ing this view into its legal framework, the United States shifted 
away from its European roots and towards a property regime 
that prioritizes superior property ownership over social good.17 

Over the course of the twentieth century, real property in 
the United States transformed into a commodity for market ex-
change made possible through the owner-centered values em-
bedded in property law.  This property framework profoundly 
impacts the rental housing market and eviction law.  By priori-
tizing ownership, American eviction law disregards the neces-
sity of housing, the ways in which property facilitates human 
fourishing,18 and ignores what will happen to possessory in-
terest holders—tenants—after displacement. This approach to 
eviction rejects the social aspects of real property, privileges 
private landownership,19 and cultivates a system that perpetu-
ates racial and social inequality.20 

This Article focuses on displacement from rental housing 
accommodations and interrogates assumptions baked into 
American eviction law to raise questions about our relation-
ships to real property. In doing so, it compares American and 
European legal approaches to tenancy with a focus on the 
question: how should courts decide who has the right to pos-
sess Blackacre?  It proceeds in three parts.  Part I describes the 
legal basis of possessory interests in property.  After articulat-
ing principles in U.S. property and contract law that determine 
and infuence occupancy rights, this section discusses the 

15 Thomas, supra note 13, at 354–55; see generally JennIFer nedelsky, PrIvate 

ProPerty and the lIMIts oF aMerIcan constItutIonalIsM (1990). 
16 Laitos, supra note 13, at 298. 
17 See generally Stanley N. Katz, Republicanism and the Law of Inheritance 

in the American Revolutionary Era, 76 MIch. l. rev. 1 (1977); Morton J. Horowitz, 
The Transformation in the Conception of Property in American Law, 1780–1860, 40 
u. chI. l. rev. 248 (1973). 

18 See generally Gregory S. Alexander, Ownership and Obligations: The Hu-
man Flourishing Theory of Property, in 43 h.k. l. J. 451 (2013). 

19 Nino C. Monea, Legal Benefts of Homeownership, 52 N.M. L. rev. 384, 
386–88 (2022); see also Larissa Katz, Governing Through Owners: How and Why 
Formal Private Property Rights Enhance State Power, 160 u. Pa. l. rev. 2029, 2044 
(2012). 

20 See Andrew Scherer, The Case Against Summary Eviction Proceedings: Pro-
cess as Racism and Oppression, 53 seton hall l. rev. 1, 9, 47–57 (2022); Nicole 
Summers, The Limits of Good Law: A Study of Housing Court Outcomes, 87 U. chI. 
l. rev. 145 passim (2020); Nicole Summers, Eviction Court Displacement Rates, 
117 nw. u. l. rev. 287, 287-303 (2022). 

https://inequality.20
https://concerns.15
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commodifcation of housing and how the federal government’s 
shift from a housing provider to a benefciary of the real es-
tate economy affects eviction proceedings.  Part II presents the 
concept of proportionality, frst examining its application in 
American constitutional jurisprudence. Next, this Part analyzes 
the application of proportionality in European eviction proceed-
ings and assesses its effectiveness as a tool to balance com-
peting interests among a property’s interest holders. Part III 
makes the case for adoption of proportionality in U.S. eviction 
jurisprudence, arguing that the absence of a constitutional right 
to housing does not bar its application. This section begins by 
evaluating rare instances of judicial balancing in American evic-
tion. It concludes by articulating an affrmative case for greater 
use of proportionality in dispossessory proceedings. 

I 
FoundatIons oF PossessIon 

The right to exclude is a cornerstone of property law.21 This 
exclusionary principle is rooted in the notion that  property 
owners have absolute power and control over that which they 
own.22  However, while scholars acknowledge that “the differen-
tiating feature of a system of property [is] the right of the owner 
to act as the exclusive gatekeep of the owned thing,”23 “the right 
to exclude is not absolute.”24  Moreover, as Larissa Katz has 
argued, states exercise their power to “defne property rights in 

21 J.E. Penner, The Idea of Property in Law, in ProPertIes oF ProPerty 123, 124 
(Gregory S. Alexander & Hanoch Dagan eds., 2012 (“The interest in property is an 
interest in exclusively determining the use of things.”) (emphasis added); hanoch 

dagan, ProPerty: values and InstItutIons 37 (2011) (“The right to exclude is indeed 
typical of many property institutions, at least in liberal settings.”); Thomas W. 
Merrill, Property and the Right to Exclude, 77 Neb. L. Rev. 730, 730 (1998) (“[T]he 
right to exclude others is more than just ‘one of the most essential constituents 
of property—it is the sine qua non.”) (quoting Kaiser Aetna v. United States, 444 
U.S. 164, 176 (1979).). 

22 Joseph William Singer, How Property Norms Construct the Externalities of 
Ownership, in ProPerty and coMMunIty 71 (2010) (citing laura s. underkuFFler, the 

Idea oF ProPerty: Its MeanIng and Power 39–41 (2003)). 
23 Thomas W. Merrill & Henry E. Smith, The Morality of Property, 48 wM. & 

Mary l. rev. 1849, 1850 (2007). 
24 Palmer v. Atl. Coast Pipeline, LLC, 801 S.E.2d 414, 418 (Va. 2017) (assert-

ing that the right to exclude is an essential property right, but that “the common 
law has long recognized that the right to exclude is not absolute”); El Papel, LLC 
v. City of Seattle, 2023 U.S. App. LEXIS 28487, *5 (9th Cir. 2023) (stating that the 
right to exclude “is not absolute in the landlord/tenant context”); see also Loretto 
v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 441 (1982) (holding that 
a utility company (or government) permanently occupying a landowner’s physical 
property is a taking requiring just compensation under the Fifth Amendment, but 



CORNELL LAW REVIEW

01_Singleton.indd  1088 1/2/2026  12:08:25 PM

  

   

  

  

          

  

  

  

  

 

1088 [Vol. 110:1081 

a manner that includes obligations to carry out core state gov-
ernance functions”25 such as sidewalk and road maintenance. 

Limitations on the absolute rights of property owners simi-
larly exist in the landlord-tenant context.  Landlord-tenant 
laws governing leaseholds grew out of liberal notions of prop-
erty law.26  Leases were historically regarded as a “conveyance,” 
rather than as a contract.27  The property itself was deemed 
the most important part of the transfer and “other covenants 
included in the lease were considered incidental to and inde-
pendent of the interest in the land.”28  Over time, facets of con-
tract law began to color the leasehold interest.  Beginning with 
the implied warranty of quiet enjoyment, contract law gradu-
ally expanded the rights available to tenants as leasehold—that 
is, possessory—interest holders in a property.29  A “tenants’ 
rights revolution” in the 1960s and 1970s ushered in the im-
plied warranty of habitability.30  The warranty of habitability 
“update[ed] landlord-tenant law from the archaic vision of es-
tates in land to the modern world of contracts.”31 The infusion 
of contract principles into landlord-tenant law happened in tan-
dem with a fundamental shift in national housing policy.  This 
shift transformed the relationships between the government, 
private market, and individuals vis-a-vis housing in ways that 
upended the core function of housing as a good essential to 
human fourishing. Instead, housing was reconceptualized as 
an economic asset whose primary value was derived through 
fnancial markets. 

The changes to national housing policy, in turn, are re-
fected in processes governing eviction at the local level.  As this 

that States have “broad power to impose appropriate restrictions upon an owner’s 
use of his property”); dagan, supra note 21, at 37. 

25 Katz, supra note 19, at 2031(Katz calls this phenomenon “governing 
through owners”). 

26 Donald E. Campbell, Forty (Plus) Years After the Revolution: Observations 
on the Implied Warranty of Habitability, 35 u. ark. lIttle rock l. rev. 793, 795 
(2013) (“English courts (and American courts following the English lead) chose to 
label the leasehold relationship as one based on property law.”). 

27 wIllIaM b. stoebuck & dale a. whItMan, the law oF ProPerty § 6.10 (3d ed. 
2000). 

28 Campbell, supra note 26 at 796. 
29 Id. at 797–99. 
30 David A. Super, The Rise and Fall of the Implied Warranty of Habitability, 99 

calIF. l. rev. 389, 393–94 (2011). 
31 Id. at 394; see generally Paula A. Franzese, Abbott Gorin & David J. Guzik, 

The Implied Warranty of Habitability Lives: Making Real the Promise of Landlord-
Tenant Reform, 69 rutgers u. l. rev. 1 (2016). 

https://habitability.30
https://property.29
https://contract.27
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section discusses, eviction proceedings are inherently designed 
to stack the deck against tenants in local court systems,32 lead-
ing to rapid turnover in the rental housing market.33  The ju-
dicial system’s sanction of dispossessory churn benefts the 
economic interests of property owners at the expense of those 
in need of housing. 

A. Commodifcation of Housing 

Shelter is essential. Everyone needs a place to rest their 
head. The government’s approach to national housing policy 
has evolved over the course of the twentieth century.34  What 
was once viewed as a public necessity within the purview of 
government has since been outsourced to the private sector 
with the government’s blessing. This shift—from direct pro-
vision of shelter to underwriting the private sector—upended 
the human-centric role of housing as a social need.  Instead of 
a social good35 primarily addressed through public programs, 
over the course of the twentieth century, housing and real es-
tate have been reconceptualized as an asset class that drives 
the global economy.36  The global commodifcation of housing 
is reinforced by regulation at the local level, including the judi-
cial mechanisms that landlords use to dispossess tenants from 
their homes.37 

32 Eviction hearings are designed to favor landlords and are fundamentally 
unfair to tenants. Scherer, supra note 20, at 9. 

33 Allyson E. Gold, How Eviction Court Stacks the Deck Against Tenants, the 

aPPeal: the lab (Apr. 13, 2021), https://theappeal.org/the-lab/explainers/how-
eviction-courts-stack-the-deck-against-tenants [https://perma.cc/X2U4-P97G]. 

34 David Birchall, Challenging the Commodifcation of Human Rights: The 
Case of the Right to Housing, 19 santa clara J. Int’l l. 1, 6–7 (2021) (“Since the 
Second World War, housing in many developed states has been defned by three 
broad eras.  First, the era of social housing, predating the binding human right 
to housing but in which the state took universal housing as a core obligation of 
decent societies. Second, the era of “housing fnance”, starting in the late 1970s, 
of governments turning away from direct provision and toward assistance to in-
dividuals to buy homes from private developers.  Third, the contemporary and 
still accelerating era of “fnancialization”, in which investment companies enter 
markets and trade properties at signifcant scale as securitized assets, and some, 
like Blackstone, become landlords at a global scale.”).  

35 See generally Alexander, supra note 18. 
36 Birchall, supra note 34, at 6–7. 
37 See generally Scherer, supra note 20. 

https://perma.cc/X2U4-P97G
https://theappeal.org/the-lab/explainers/how
https://homes.37
https://economy.36
https://century.34
https://market.33
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1. Tracing Modern U.S. Housing Policy 

The role of government in addressing the population’s 
housing needs has shifted from construction and operation of 
rental housing accommodations to subsidizing private market 
landlords to rent units to low-income tenants.  In 1937, Con-
gress passed the Wagner-Steagall Act, the frst public hous-
ing legislation in the United States.38  Building on the National 
Housing Act of 1934,39 the Wagner-Steagall Act promoted eco-
nomic stimulation and the “elimination of unsafe and insani-
tary housing conditions . . . the eradication of slums . . . [and] 
the provision of decent, safe, and sanitary dwellings for fami-
lies of low income  .  .  .  .”40  To accomplish these lofty goals, 
the Wagner-Steagall Act established the U.S. Housing Author-
ity, which funded the construction of public housing for low-
income residents.41  Public housing was established to provide 
housing for the most vulnerable in society—low-income, elderly, 
and disabled people.42  Yet over time, public housing properties43 

“became more and more stigmatized as cent[ers] of extreme pov-
erty, crime, and segregation.”44 In response to social prejudice 

38 United States Housing Act of 1937, Pub. L. No. 75-412, 50 Stat. 888 (1937) 
(“the Wagner-Steagall Act”). 

39 The National Housing Act created the Federal Housing Administration. Na-
tional Housing Act, Pub. L. No. 73-479, 48 Stat. 1246 (1934). 

40 United States Housing Act of 1937, pmbl.; see also alex F. schwartz, hous-
Ing PolIcy In the unIted states (1957), (“[The Wagner-Steagall Act’s] passage owed 
nearly as much to public housing’s potential for employment generation and slum 
clearance as to its ability to meet the nation’s need for low-cost housing.”). 

41 United States Housing Act of 1937, § 3. While beyond the scope of this 
project, it must be noted that New Deal Era housing policy was not limited to 
creation of public housing.  At this time, the federal government also created 
the Federal Housing Administration (“FHA”). The FHA revolutionized the way 
homeowners borrowed money to purchase homes.  As Gail Radford notes, taken 
together, these New Deal policies marked the beginning of a two-tiered system of 
housing policy—a means-tested program that directly produced public housing 
for poor people to rent and a targeted program that indirectly produced private 
housing for middle income families to buy, with lasting effects on US housing 
landscape. See gaIl radFord, Modern housIng For aMerIca: PolIcy struggles In the 

new deal era 197-198 (1996). 
42 See Raquel Rolnik (Special Rapporteur), Report of the Special Rapporteur 

on Adequate Housing as a Component of the Right to an Adequate Standard of Liv-
ing, and on the Right to Non-Discrimination in this Context, Raquel Rolnik, on her 
Mission to the United States of America, U.N. Doc A/HRC/13/20/Add.4, paras. 
17–20 (Feb. 12, 2010). 

43 Referred to as “the Projects.” 
44 Rolnik, supra note 42, ¶ 9 (“Reasons for the perceived decline in the quality 

of public housing include physical deterioration related to the ageing of the public 
housing stock and poor maintenance, while little was done to deal with the larger 
systemic issue of racial and economic segregation in some cities.”). 

https://people.42
https://residents.41
https://States.38
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and political stigmatization of public housing properties, the 
Housing and Community Development Act of 1974 terminated 
construction of new housing projects.45  Instead, the 1974 Act 
ushered in a new approach to provide housing: the Section 8 
Program.46 

Section 8 is administered by the U.S. Department of 
Housing and Urban Development, the successor to the U.S. 
Housing Authority. Section 8 consists of two programs.  The 
frst is a tenant-based voucher subsidy that tenants use to rent 
housing in the private market.47  The second is project-based 
Section 8, which provides subsidies to private property own-
ers to rehabilitate or construct housing for approved tenants.48 

Both Section 8 programs require tenants to meet income stan-
dards, among other criteria.49  Once approved for a Section 8 
program, tenants’ rental payments are federally subsidized.50 

By subsidizing rents, rather than constructing and operat-
ing its own housing stock, Section 8 reallocated federal funds 
to the private sector, and the federal government took on a 
more passive role in the provision of housing. Section 8 hous-
ing was designed in part to avoid concentrations of low-income 
tenants that occurred with earlier public housing projects. 
However, prejudice and opposition to Section 8 housing cre-
ated the same patterns, and “the Section 8 program came to 
have an image that was more similar to than different from 
that of the public housing that preceded it.”51 

45 Housing and Community Development Act of 1974, Pub. L. 93-383, 88 
Stat. 633 (1974). 

46 Section 8 Program Background Information, u.s. deP’t oF hous. & urb. 
dev., https://www.hud.gov/program_offices/housing/mfh/rfp/s8bkinfo#:~: 
text=The%20Section%208%20Program%20was,rental%20and%20cooperative 
%20apartment%20projects [https://perma.cc/DE3B-2NZW]; see also Janet L. 
Smith, Public Housing Transformation: Evolving National Policy, in where are Poor 

PeoPle to lIve? transForMIng PublIc housIng coMMunItIes 31 (Larry Bennett, Janet L. 
Smith & Patricia A. Wright eds., 2006). 

47 Tenant Based Vouchers, u.s. deP’t oF hous. & urb. dev., https://www.hud. 
gov/program_offces/public_indian_housing/programs/hcv/tenant [https://perma. 
cc/L2E6-BB9V]. 

48 Smith, supra note 46, at 30–31; Project Based Vouchers, u.s. deP’t oF hous. 
& urb. dev. https://www.hud.gov/program_offces/public_indian_housing/pro-
grams/hcv/project [https://perma.cc/K7H8-JA2X]. 

49 24 C.F.R § 982.201(b) (2016). 
50 u.s. deP’t oF hous. & urb. dev., 2022 congressIonal JustIFIcatIons rePort, at 

5–7, 6–9 (2022) (Tenants typically pay no more than a third of their gross income 
in rent. This comports with the 30% of income defnition of housing affordability). 

51 Smith, supra note 46, at 30. In Q4 2020, 75% of public housing ten-
ants were a racial minority member, while racial minorities only comprise 41.6% 
of the total U.S. population. Compare u.s. deP’t oF hous. & urb. dev., 2022 

https://perma.cc/K7H8-JA2X
https://www.hud.gov/program_offices/public_indian_housing/pro
https://perma
https://www.hud
https://perma.cc/DE3B-2NZW
https://www.hud.gov/program_offices/housing/mfh/rfp/s8bkinfo
https://subsidized.50
https://criteria.49
https://tenants.48
https://market.47
https://Program.46
https://projects.45
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The government’s reliance on the private sector to provide 
affordable housing continued in the 1980s.  Federal housing 
policy under President Reagan’s administration was driven by 
the assertion that the government “was to be seen primarily as 
a facilitator of private capital.”52  To this end, in 1986, Congress 
created the Low-Income Housing Tax Credit (LIHTC) to encour-
age real estate developers to construct affordable housing.53 

Housing policies of the 1990s and 2000s were marked 
by a desire to alleviate the problems created by housing pro-
grams of the mid-twentieth century. These new housing poli-
cies sought to transform public housing through low-density, 
mixed income spaces54 by creating mobility programs for pub-
lic housing tenants to relocate to higher socioeconomic status 
neighborhoods.55 

congressIonal JustIFIcatIons rePort, at 5–7 (2022), with 2022 United States Quick-
facts, u.s. census bureau, https://www.census.gov/quickfacts/fact/table/US/ 
RHI125222#RHI125222 [https://perma.cc/F4TF-NBKC]. 

52 Birchall, supra note 34, at 7 (Under the Reagan Administration, “the state 
was to be seen primarily as a facilitator of private capital  .  .  .  [t]he principle of 
politics became to facilitate the economy,” leading to fnancialization of housing). 

53 Tax Reform Act of 1986, Pub. Law 99-514, 100 Stat. 2085 (1986); oFF. 
oF Pol’y dev. & rsch., Low-Income Housing Tax Credit (LIHTC), https://www.hu-
duser.gov/portal/datasets/lihtc.html#:~:text=Created%20by%20the%20Tax%20 
Reform,targeted%20to%20lower%2Dincome%20households [https://perma.cc/ 
Q9BW-HQHA] (“The LIHTC program gives State and local LIHTC-allocating agen-
cies [funds] in annual budget authority to issue tax credits for the acquisition, 
rehabilitation, or new construction of rental housing targeted to lower-income 
households.”); see also Smith, supra note 46, at 26. (The Tax Reform Act of 1986 
“[e]liminated some tax provisions that favored low-income rental housing pro-
duction and instituted a tax credit system authorizing states to give ‘tax credit’ 
to property owners to offset taxes on income.  Tax credits are generally sold to 
outside investors, usually syndicated, to raise initial development funds for a 
project.  Projects must have at least 20 percent of units for households at or below 
50 percent of median or 40 percent of units for households at or below 60 percent 
of area median income.  Rents are not to exceed 30 percent of income at these 
thresholds.”). 

54 About HOPE VI, u.s. deP’t oF hous. & urb. dev., https://www.hud. 
gov/program_offices/public_indian_housing/programs/ph/hope6/about 
[https://perma.cc/QH9V-KNTF]. HUD’s Housing Opportunities for People Every-
where (“HOPE”) VI program grew directly out of the Commission’s report.  HOPE 
VI aimed to transform public housing by (1) “[c]hanging the physical shape of 
public housing;” (2) “incentive[izing] [] resident self-suffciency;” (3) eliminating 
“concentrations of poverty” by locating subsidized housing in middle income 
neighborhoods and “promoting mixed-income communities;” and (4) collabora-
tion with agencies, local government, nonproft organizations, and the private 
sector to support community development. Id. 

55 Several programs created mobility for public housing residents: (1) litigation 
against HUD and/or local housing authorities in response to discrimination and 
segregation; (2) Congress’ Moving to Opportunity Program; and (3) Regional Op-
portunity Counseling Program.  Ingrid Gould Ellen & Jessica Yager, Race, Poverty, 
and Federal Rental Housing Policy, in hud at 50: creatIng Pathways to oPPortunIty 

https://perma.cc/QH9V-KNTF
https://www.hud
https://perma.cc
https://www.hu
https://perma.cc/F4TF-NBKC
https://www.census.gov/quickfacts/fact/table/US
https://neighborhoods.55
https://housing.53
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Signifcant budget cuts weakened these efforts.  Continued 
disinvestment resulted in erosion of public housing through 
failure to maintain existing properties and replace unsalvage-
able units. “By the early 1990’s, hundreds of thousands of 
public housing units had become dilapidated . . . [with a] net 
loss of approximately 170,000 public housing units due to de-
terioration and decay . . . [yet], annual funding for public hous-
ing fell by 25 per cent [sic] between 1999 and 2006.”56  Between 
1994 and 2009, no new federal funding was allocated for the 
construction of new public housing.57  As federal appropria-
tions for public housing diminished and public housing units 
fell into disrepair, the federal government increasingly looked 
to the private market to fll the void. 

2. From Need to Asset 

As the federal government moved away from providing af-
fordable housing, it encouraged the private market to take its 
place. Programs like Section 8 and LITHC subsidized private 
developers and landlords to assume responsibility for the cre-
ation, provision, and management of affordable housing.  For 
these private market participants, however, the mantle of pro-
viding housing accommodations was not merely driven by the 
desire to satisfy a social function.  The fnancial incentivization 
by Congress galvanized the commodifcation of housing, re-
casting housing as an asset to be capitalized by private actors 
rather than a basic human need. 

Financialization—“the increasing role of fnancial motives, 
fnancial markets, fnancial actors, and fnancial institutions in 
[an economy]”58—is associated with changes in regulation that 
undermine human rights.59  Financialization affects a range 

115 (2015), https://www.huduser.gov/portal//hud50th/HUDat50Book.pdf 
[https://perma.cc/ME8F-CLW6]. 

56 Rolnik, supra note 42, ¶ 21; see also Douglas Rice & Barbara Sard, Cuts 
in Federal Housing Assistance are Undermining Community Plans to End Home-
lessness, ctr. on budget & Pol’y PrIorItIes 3 (2007) (“[M]ainstream low-income 
housing assistance programs have fared poorly in the federal budget in recent 
years . . . By 2006, funding for HUD programs had declined by $3.3 billion (or 
8 percent).”). 

57 MaggIe Mccarty, IntroductIon to PublIc housIng 8–9, 25 (2014), https://sgp. 
fas.org/crs/misc/R41654.pdf [https://perma.cc/4XGS-K67R]; Rolnik, supra 
note 42. 

58 gerald ePsteIn, FInancIalIzatIon and the world econoMy 3 (2005). 
59 radhIka balakrIshnan, JaMes heIntz & dIane elson, rethInkIng econoMIc PolIcy 

For socIal JustIce: the radIcal PotentIal oF huMan rIghts, 84 (2016) (“The ascendency 
of fnancial markets has enormous implications for the realization of rights.”). 

https://perma.cc/4XGS-K67R
https://fas.org/crs/misc/R41654.pdf
https://sgp
https://perma.cc/ME8F-CLW6
https://www.huduser.gov/portal//hud50th/HUDat50Book.pdf
https://rights.59
https://housing.57
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of sectors in society, including infrastructure,60 healthcare,61 

education,62 and incarceration.63 

Within the housing sphere, fnancialization refers to “struc-
tural changes in housing and fnancial markets and global in-
vestment whereby housing is treated as a commodity, a means 
of accumulating wealth and often as security for fnancial in-
struments that are traded and sold on global markets.”64 Incor-
porating fnancialization, federal housing policies shifted away 
from the direct provision of affordable housing for vulnerable 
populations and instead embraced the notion that fnancial 
markets are capable of providing housing for all.65 

In the United States, neoliberal values such as deregu-
lation, decreased taxation, and decreased welfare spending 
have dominated housing policymaking in the late twentieth 
century.66  Liberalization and internationalization of fnancial 
markets took hold in the 1980s,67 which precipitated policies 
that targeted “fnanc[ing] the cost of housing for individuals 
and families by providing loans (mortgages or micro-loans) or 
grants (subsidies or tax exemptions) for the purchase, rental, 
construction or improvement of housing units.”68  As Manuel 
Aalbers has observed, the fnancialization of housing is complex, 

60 See, e.g. Phillip O’Neill, The Financialisation of Urban Infrastructure: A 
Framework of Analysis, 56 urb. stud. 1304, 1304 (2019). 

61 See, e.g. Erin C. Fuse Brown & Mark A. Hall, Private Equity and the Corpo-
ratization of Health Care, 76 stan. l. rev. 527, 527 (2024). 

62 Dhoha Bareche, The Financialization of Education, berkeley econ. rev. 
(Nov. 1, 2022), https://econreview.berkeley.edu/the-fnancialization-of-educa-
tion [https://perma.cc/H4WX-67QH]. 

63 L.B. Wright, The American Prison System: It’s Just Business, Ford-
haM J. corP. and FIn. l.: blog (Dec.  9, 2018), https://news.law.fordham.edu/ 
jcf/2018/12/09/the-american-prison-system-its-just-business [https://perma. 
cc/2UX2-S3JU]. 

64 Leilani Farha (Special Rapporteur), Report of the Special Rapporteur on Ad-
equate Housing as a Component of the Right to an Adequate Standard of Living, 
and on the Right to Non-Discrimination in this Context, U.N. Doc. A/HRC/34/51, 
¶ 1 (Jan. 18, 2017) (citing Manuel b. aalbers, the FInancIalIzatIon oF housIng: a 
PolItIcal econoMy aPProach (2016)) (citing radhIka balakrIshnan, JaMes heIntz & dIane 

elson, rethInkIng econoMIc PolIcy For socIal JustIce: the radIcal PotentIal oF huMan 

rIghts 85 (2016)). 
65 Raquel Rolnik & Lidia Rabinovich, Late-Neoliberalism: The Financialisa-

tion of Homeownership and the Housing Rights of the Poor, in econoMIc and socIal 

rIghts aFter the global FInancIal crIsIs 86 (ed. Aoife Nolan, 2014). 
66 Raquel Rolnik, Late Neoliberalism: The Financialization of Homeownership 

and Housing Rights, 37 Int’l J. urb. & reg’l rsch. 1058, 1059–62 (2013). 
67 Id. at 1058–66; Manuel B. Aalbers, The Financialization of Home and the 

Mortgage Market Crisis, 12 coMPetItIon and change 148, passim (2008). 
68 Rolnik & Rabinovich, supra note 65, at 60. 

https://perma
https://news.law.fordham.edu
https://perma.cc/H4WX-67QH
https://econreview.berkeley.edu/the-financialization-of-educa
https://century.66
https://incarceration.63
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multifaceted, and may take many forms, including the securi-
tization of mortgage loans; subprime and predatory lending; 
rising household mortgage debt; the increasing presence of pri-
vate equity frms, hedge funds, and publicly traded real estate 
frms in subsidized rental markets; and the government’s reli-
ance on non-proft housing associations, social housing bonds, 
and fnancial derivatives.69  The utilization of these fnancial 
mechanisms has increased the value of the global real estate 
market to $613.60 trillion dollars.70  Housing is no longer con-
ceived of as predominately a social necessity—it is an asset 
that drives the global economy. 

The World Bank further encouraged this fnancialized shift 
in housing with the infuential 1993 report, Housing: Enabling 
Markets to Work. The report articulated how the housing mar-
ket could support the economy and supplied an “enabling 
strategy” that provided a policy blueprint for governments to 
enact.71  The report urged governments to “abandon their ear-
lier role as producers of housing” and instead manage housing 
as a “major economic sector.”72 

Governments heeded this call.  Today, housing fnancing 
(including residential mortgage markets) comprises approxi-
mately 15-20% of the U.S. GDP.73  In the course of one year, 
from mid-2013 to mid-2014, corporate acquisitions of larger 
properties in the top 100 recipient global cities rose from USD 

69 Manuel aalbers, the FInancIalIzatIon oF housIng: a PolItIcal econoMy 

aPProach3 (2016); Aalbers, supra note 67, at 152; see also Rolnik & Rabinovich, 
supra note 65, at 86. It must be noted that the process of fnancialization is not 
monolithic or uniform.  It looks different in different countries and in different 
markets. See, e.g. Manuel B. Aalbers, Raquel Rolnik & Marieke Krijnen, The Fi-
nancialization of Housing in Capitalism’s Peripheries, 30 hous. Pol’y debate 481, 
481 (2020). 

70 statIsta, Real Estate—Worldwide (July 2024), https://www.statista.com/ 
outlook/fmo/real-estate/worldwide#value [https://perma.cc/H7EK-K7YM]. 

71 world bank, housIng: enablIng Markets to work 9–18 (1993). 
72 Id. at 51. 
73 cong. rsch. serv, IntroductIon to u.s. econoMy: housIng Market 1 (2023); 

Nat’l Ass’n of Home Builders, Housing’s Contribution to Gross Domestic Product, 
https://www.nahb.org/news-and-economics/housing-economics/housings-
economic-impact/housings-contribution-to-gross-domestic-product [https:// 
perma.cc/2G27-M3M7]; statIsta, Share of Value Added to the Gross Domestic 
Product of the United States in 2023, by Industry (July 5, 2024), https://www. 
statista.com/statistics/248004/percentage-added-to-the-us-gdp-by-industry/ 
[https://perma.cc/4KRC-VBMF]. For a historical overview of mortgage markets, 
see also deP’t oF hous. & urb. dev. oFFIce oF Pol’y dev. & rsch, evolutIon oF the 

us housIng FInance systeM: a hIstorIcal survey and lessons For eMergIng Mortgage 

Markets (2006), https://www.huduser.gov/publications/pdf/us_evolution.pdf 
[https://perma.cc/N4UG-E4D7 ]. 

https://perma.cc/N4UG-E4D7
https://www.huduser.gov/publications/pdf/us_evolution.pdf
https://perma.cc/4KRC-VBMF
https://statista.com/statistics/248004/percentage-added-to-the-us-gdp-by-industry
https://www
https://www.nahb.org/news-and-economics/housing-economics/housings
https://perma.cc/H7EK-K7YM
https://www.statista.com
https://enact.71
https://dollars.70
https://derivatives.69
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600 billion to USD 1 trillion.74  Globally, the value of real es-
tate in 2016 was “about [USD] 217 trillion, nearly 60[%] of the 
value of all global assets, with residential real estate compris-
ing 75[%] of the total.”75 By the end of 2022, the total value of 
global real estate reached $379.7 trillion, with the valuation of 
residential real estate soaring to $287.6 trillion.76  Housing is 
currently  “at the cent[er] of an historic structural transforma-
tion in global investment and the economies of the industrial-
ized world with profound consequences for those in need of 
adequate housing.”77 

The embrace of housing as a means of wealth accumula-
tion has led to fnancialization divorcing housing “from its so-
cial function of providing a place to live in security and dignity 
and hence undermin[ing] the realization of housing as a human 
right.”78  The fnancial transformation of housing as an invest-
ment asset for proft maximization negates the core social func-
tion of housing as essential for human fourishing. Housing is no 
longer a place to rest, thrive, and raise a family.79  Through poli-
cymaking, housing is a commodity to be capitalized, leveraged, 
and exploited to underwrite global economies. Leilani Farha, the 
2014–2020 United Nations Special Rapporteur on the Right to 
Adequate Housing, described this phenomenon as “dehumanized 
housing”80  Instead of prioritizing local community needs, 

fnancialized housing markets respond to the prefer-
ence of global investors  .  .  .  those making decisions about 
housing—its use, its cost, where it will be built or whether 
it will be demolished—do so from remote board rooms with 

74 Farha, supra note 64, ¶ 3. 
75 Id. 
76 Paul Tostevin & Charlotte Rushton, Total Value of Global Real Estate: Prop-

erty Remains the World’s Biggest Store of Wealth, savIlls (Sept. 2023), https://www. 
savills.com/impacts/market-trends/the-total-value-of-global-real-estate-property-
remains-the-worlds-biggest-store-of-wealth.html [https://perma.cc/53LS-J3P3]. 

77 Farha, supra note 64,¶ 3. 
78 Id., ¶ 1; Rolnik & Rabinovich, supra note 65 at 57 (“The belief that markets 

could regulate the allocation of housing as the most rational means of resource 
distribution, combined with experiments in ‘creative’ fnancial products related to 
it, have resulted in public policies that have abandoned the conceptual meaning 
of housing as a social good.”). 

79 See generally Donald L. Foley, The Sociology of Housing, 6 ann. rev. socIo. 
457 (1980); Hazel Easthope, A Place Called Home, 21 hous. theory & soc’y 128 
(2004); Ann Dupuis & David C. Thorns, Home, Home Ownership and the Search 
for Ontological Security, 46 socIo. rev. 24 (1998). 

80 Farha, supra note 64, ¶ 31. 

https://perma.cc/53LS-J3P3
https://savills.com/impacts/market-trends/the-total-value-of-global-real-estate-property
https://www
https://family.79
https://trillion.76
https://trillion.74
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no engagement with or accountability to the communities in 
which their ‘assets’ are located.81 

Housing as a social good is incompatible with the concep-
tualization of housing as a fnancially exploitable asset. 
Financialization fundamentally alters the relationship between 
the State and those the government is designed to serve.82  As 
Leilani Farha observed, “[r]ather than being held accountable 
to residents and their need for housing, States’ housing poli-
cies have often become accountable to fnancial institutions 
and seem to pander to the confdence of global credit markets 
and the preferences of wealthy private investors.”83  This en-
tangles domestic policymaking in global fnancial markets— 
institutions that are rarely held accountable to social interests 
like affordable housing.84 

B. Dispossession 

The fnancialization of housing has fundamentally changed 
global economies. This shift at the macro level is reinforced by 
housing policies at the micro level that protect property owners. 
At the local level, notions of proft maximization are infuenced 
by dispossessory actions that prioritize ownership interests in 
housing over human needs. In American dispossessory ac-
tions, courts prioritize the interests of the landlord and leave 
little room for judicial inquiries that consider or weigh the con-
text-dependent social factors involved in a tenant’s disposses-
sion from the property.85 

Finding a rental home is a time-consuming and expen-
sive process.  Thanks to persistent affordable renting housing 
shortages,86 it can take months to fnd a rental home. The 
dearth of safe, decent, and affordable housing means sup-
ply cannot meet demand. Prospective tenants in search of a 
home often submit several rental applications hoping that one 

81 Id.  This has also been referred to as “residential alienation.”  Id. (citing 
davId Madden & Peter Marcuse, In deFense oF housIng: the PolItIcs oF crIsIs 19 
(2016)) (“Financialized housing thus precipitates what has been referred to as 
‘residential alienation,’ the loss of the critical relationship to housing as a dwelling 
and the diverse set of social relationships that give it meaning.”). 

82 Farha, supra note 64, ¶ 29, 31; see also generally Ray Forrest, Globaliza-
tion and the Housing Asset Rich: Geographies, Demographies, and Policy Convoys, 
8 glob. soc. Pol’y 167 (2008). 

83 Farha, supra note 64, ¶ 39. 
84 Id. 
85 See Scherer, supra note 20, at 2. 
86 Id. at 11 

https://property.85
https://housing.84
https://serve.82
https://located.81
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will be successful. At anywhere from $25 to more than $100 
per application,87 the costs quickly accumulate. 

Losing a home can happen in minutes. One study found 
that the average eviction hearing takes less than one minute 
and forty-four seconds.88  In less than two minutes, someone 
can go from housed to homeless. Falling behind on rent often 
precipitates an eviction.  In Chicago, the Law Center for Better 
Housing found that in 82% of cases, the landlord-plaintiff in-
cluded an action for back-rent.89  In 44% of fled eviction ac-
tions, tenants owed landlords less than twenty-fve hundred 
dollars in unpaid rent.90 

Chicago is not an outlier.  Across the United States, evic-
tion generally proceeds against tenants in fve stages, with the 
deck stacked against tenants at every step of the process.91  In 
the frst stage, commonly referred to as the “quit or cure” pe-
riod, a landlord must give the tenant notice of the landlord’s 
intent to terminate the rental agreement and, depending on 
the grounds for termination, give the tenant time to cure the 
defect.92 

In stage two of an eviction, the landlord pays a fee to fle 
an unlawful detainer action, and the tenant is served with pro-
cess. The fees for an unlawful detainer action vary by juris-
diction but are relatively inexpensive—often the same as, or 

87 Tanya Rivera, NC Has No Cap on Rent Application Fees, wFMy news 

2 (Sept. 12, 2022), https://www.wfmynews2.com/article/news/local/2-wants-to-
know/nc-has-no-cap-on-rent-application-fees-house-condo-apartment-any-amount-
no-requirement-to-refund-josie-williams-greensboro-housing-coalition/83-0673 
c3e1-b2d0-4c68-a462-f0b582b5524b [https://perma.cc/G44P-94DA]. 

88 No Time for Justice: A Study of Chicago’s Eviction Court, l. ctr. For better 

hous. (Dec. 2013), https://lcbh.org/resources/no-time-for-justice-a-study-of-
chicagos-eviction-court/ [https://perma.cc/3RZD-UF45]. 

89 Most Families Forced Out for Less than $2,500 Back Rent, law ctr. For 

better hous. (May  2019), https://eviction.lcbh.org/reports/forced-out-for-less-
than-2500 [https://perma.cc/2WJL-UHZ9]. 

90 Id. 
91 See Gold, supra note 33. 
92 Id.  The length of time a tenant has to cure varies by jurisdiction.  For 

example, in Washington, D.C., tenants may be assessed a late fee fve days after 
a rent payment is due and have thirty days to tender unpaid back rent and a 
late fee to the landlord.  Rental Housing Late Fee Fairness Amendment Act of 
2016, D.C. Law 21-172, 63 d.c. reg.12959 § 531(b)(2), (d)(2) (Oct. 21, 2016). 
In Colorado, tenants have ten days to address a lease violation like failure to 
timely pay rent. colo. rev. stat.§ 13-40-104(1)(d) (2022).  A disturbing trend has 
emerged in some states to preempt the right to cure as defned by local ordinance. 
For example, in Texas, House Bill 2127 included a preemption provision that 
eliminates right to cure ordinances enacted in Austin and Dallas.  H.B. 2127, 88th 
Leg., Reg. Sess. (Tex. 2023). 

https://perma.cc/2WJL-UHZ9
https://eviction.lcbh.org/reports/forced-out-for-less
https://perma.cc/3RZD-UF45
https://lcbh.org/resources/no-time-for-justice-a-study-of
https://perma.cc/G44P-94DA
https://www.wfmynews2.com/article/news/local/2-wants-to
https://defect.92
https://process.91
https://back-rent.89
https://seconds.88
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even less than, fling fees for other civil legal actions,93 which 
encourages flings.94  After the eviction action is fled with the 
local court system, the tenant is served a summons and notice 
to appear.  It is not uncommon for process servers to fail to pro-
vide legally required notice to tenants.  In Washington, D.C., 
two professional process servers successfully provided notice 
in fewer than one percent of their cases and routinely falsi-
fed affdavits stating notice was properly delivered.95  In such 
cases, tenants do not even receive one minute and forty-four 
seconds to plead their case in front of the judge.  Instead, ten-
ants “are at risk of being evicted in legal proceedings they do 
not even know exist.”96 

Stage three of the eviction process is the hearing.  Eviction 
is a “summary proceeding” designed to move quickly through 
the courts.97  The paramount legal questions are which party 
has a superior interest in the property and whether the rental 
contract has been breached.  When the Supreme Court had 
an opportunity to consider the potential harms of a summary 
proceeding, it determined that “the simplicity of the issues in 
the typical [eviction] action will not usually require extended 
trial preparation and litigation . . . .”98  Kathryn Sabbeth has 

93 Henry Gomory, Douglas S. Massey, James R. Hendrickson & Matthew 
Desmond, The Racially Disparate Infuence of Filing Fees on Eviction Rates, 
33 hous. Pol’y debate 1463, 1470 (2023); Henry Gomory, Douglas S. Massey, 
James R. Hendrickson, & Matthew Desmond, When It’s Cheap to File an Eviction 
Case, Tenants Pay the Price (June 6, 2023), evIctIon lab https://evictionlab.org/ 
tenants-pay-for-cheap-evictions/ [https://perma.cc/VQS8-HMW3] (fnding that 
lower eviction fling fees lead to higher eviction flings and judgment rates). 

94 Sarah Abdelhadi & Ranya Ahmed, Fast & Cheap: The Speed and Cost of 
Evicting Tenants for Nonpayment of Rent 8, legal servs. corP. (Dec. 14, 2021), 
https://storymaps.arcgis.com/stories/f644d5b4deb04a158f6929d928035af9 
[https://perma.cc/QF64-4YJ7] (“As of January  2021, 22 states/territories set 
minimum eviction fling fees below $100, 12 of which are below $50 . . . Because 
they can be considered operating expenses, landlords may be able to deduct fling 
fees and other legal costs associated with eviction from their federal income taxes, 
making eviction an even cheaper option.”). 

95 Josh Kaplan, Thousands of D.C. Renters are Evicted Every Year. Do 
They All Know to Show up to Court?, dcIst (Oct.  5, 2020), https://dcist.com/ 
story/20/10/05/thousands-of-d-c-renters-are-evicted-every-year-do-they-all-
know-to-show-up-to-court [https://perma.cc/GC47-NPWA]. 

96 Gold, supra note 33. 
97 Mary B. Spector, Tenants’ Rights, Procedural Wrongs: The Summary Evic-

tion and the Need for Reform, 46 wayne l. rev. 135, 137 (2000) (“A summary pro-
ceeding for eviction exists in every state. Despite its different labels—summary 
process, summary dispossession, or forcible entry and detainer—a basic feature 
of the proceeding is its limited nature.”). 

98 Lindsey v. Normet, 405 U.S. 56, 65 (1972). 

https://perma.cc/GC47-NPWA
https://dcist.com
https://perma.cc/QF64-4YJ7
https://storymaps.arcgis.com/stories/f644d5b4deb04a158f6929d928035af9
https://perma.cc/VQS8-HMW3
https://evictionlab.org
https://courts.97
https://delivered.95
https://filings.94
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concluded that this lack of thorough judicial analysis creates a 
“self-fulflling prophecy” that “sacrifce[s] careful analyses and 
accurate outcomes  .  .  . Short timeframes that rush cases to 
judgment make the court less like fora for application of the 
rule of law and more like asset collection devices or means for 
forcible removal.”99 

Tenants are not entirely without legal recourse in eviction 
actions. But the existing tools are extremely limited in applica-
tion or require tenants to have sophisticated knowledge of the 
local court system.100  Defenses and counterclaims that ten-
ants can raise in an eviction vary by jurisdiction. In Illinois, 
tenant-defendants may only raise matters “germane” to the 
purpose of the proceeding.101  A claim is considered germane if 
it asserts a paramount right of possession, denies the breach 
of the lease agreement, questions the validity or enforceability 
of the landlord-plaintiff’s document upon which the right to 
possession is predicated, or questions the landlord-plaintiff’s 
motivation for initiating the eviction action.102  However, many 
states prohibit the court from considering issues apart from 
whether the tenant paid the rent.103  Moreover, eviction courts 
typically prohibit tenants from conducting discovery or only 
permit discovery following judicial permission.104  Even when 
it is permitted—either by the court rules or following judi-
cial request—the truncated timeline created by the summary 

99 Kathryn A. Sabbeth, Eviction Courts, 18 u. st. thoMas l.J. 359, 378–79 
(2022); see also Tonya L. Brito, Kathryn A. Sabbeth, Jessica K. Steinberg, & Lauren 
Sudeall, Racial Capitalism in the Civil Courts, 122 coluM. l. rev. 1243 (2022). 

100 For example, a study of eviction court in New York City by Professor 
Summers found that “although tenants are more likely to beneft from the war-
ranty of habitability when they have legal representation, the lack of access to 
counsel does not suffciently account for the operationalization gap. The signif-
cant majority—at least 70 percent—of tenants who were represented by counsel 
and had meritorious warranty of habitability claims still did not receive a rent 
abatement.” The Limits of Good Law: A Study of Housing Court Outcomes, supra 
note 20, at 151; see generally Serge Martinez, Revitalizing the Implied Warranty of 
Habitability, 34 notre daMe J.l. ethIcs & Pub. Pol’y 239 (2020). 

101 735 Ill. coMP. stat. 5/9-106 (1998) (“no matters not germane to the dis-
tinctive purpose of the proceeding shall be introduced by joinder, counterclaim or 
otherwise.”). 

102 Spanish Court Two Condo. Assoc. v. Carlson, 979 N.E.2d 891, 896, 901-02 
(Ill. App. Ct. 2012), rev’d on other grounds, 2014 IL 115342 (Ill. 2014) (The court 
further clarifed that a tenant-defendant may seek damages when they are tied to 
the issue of possession). 

103 See Lindsey, 405 U.S. at 64–65. 
104 Sabbeth, supra note 99, at 379; see also LSC Eviction Laws Database, legal 

servs. corP., https://www.lsc.gov/initiatives/effect-state-local-laws-evictions/lsc-
eviction-laws-database#pt-2 [https://perma.cc/YW3C-FZZX]. 

https://perma.cc/YW3C-FZZX
https://www.lsc.gov/initiatives/effect-state-local-laws-evictions/lsc
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nature of proceedings “make[s] discovery impractical or impos-
sible to complete.”105 

These barriers to justice are exacerbated by an imbalance 
in legal representation in eviction hearings. Few jurisdictions 
across the country have a right to counsel in eviction hear-
ings.106  Others are investing in legal services lawyers to as-
sume this work.107  The reality for most tenants confronted 
with an eviction, though, is that they lack the right or ability 
to access legal representation.  On average, only 4% of tenants 
are represented in eviction hearings, while 83% of landlords 
have representation.108 

The disproportionate legal representation between land-
lords and tenants dramatically impacts stage four of the evic-
tion process: entry of judgment. The result is unsurprising: 
landlords prevail in most eviction proceedings.  For example, 
a 2017 analysis of Hawaiian court records revealed that 85% 
to 95% of eviction proceedings result in a judgment for the 
landlord.109  Often, tenants are provided mere days from the 
date of the order to vacate their home, regardless of the ef-
fect on the tenant and their family. Tenants participating in 
federal subsidized housing programs—such as public hous-
ing, Project-Based Section 8, and the Housing Choice Voucher 
Program—may have additional rights (e.g. a right to review 
their fle or a right to administrative grievance proceeding), 

105 Sabbeth, supra note 99, at 379. 
106 Status Map, nat’l coal. For a cIv. rIght to couns., http://civilrighttocoun-

sel.org/map [https://perma.cc/XZQ5-GFDT]. 
107 Sarah Holder, Kriston Capps & Mackenzie Hawkins, In Housing Court, 

a Scramble for Eviction-Fighting Lawyers, blooMberg (Apr.  27, 2023), https:// 
www.bloomberg.com/news/features/2023-04-27/as-renters-struggle-eviction-
busting-lawyers-are-in-short-supply [https://perma.cc/U6DY-ZNUN]. 

108 nat’l coal. For a cIv. rt. to couns., evIctIon rePresentatIon statIstIcs For 

landlords and tenants absent sPecIal InterventIon rePort (2024), https://civilright-
tocounsel.org/wp-content/uploads/2023/11/Landlord_and_tenant_eviction_ 
rep_stats__NCCRC_.pdf [https://perma.cc/JC88-2CPP]; John Pollock, Using 
Right to Counsel as an Eviction Diversion Strategy, nat’l league oF cItIes (Oct. 26, 
2021), https://www.nlc.org/article/2021/10/26/using-right-to-counsel-as-an-
eviction-diversion-strategy [https://perma.cc/BDH8-U58R]. 

109 vIctor geMInIanI, JennIFer F. chIn & IsaIah FeldMan-schwartz, evIcted In 

hawaI’I: lIves hangIng In the balance 3, 4 (2018) https://www.hiequaljustice.org/s/ 
Evicted-in-Hawaii-Report_DEC6_Update.pdf [https://perma.cc/C7KK-FMLQ]. 
The analysis concluded that 70% of landlords had legal counsel as opposed to 5% 
of tenants and that 50% of eviction cases resulted in a default judgment in favor 
of the landlord because the tenant failed to appear in court. Id. In O’ahu, the 
island home to Honolulu, 97% of dispossessory actions resulted in the tenant’s 
eviction. Id. at 27. 

https://perma.cc/C7KK-FMLQ
https://www.hiequaljustice.org/s
https://perma.cc/BDH8-U58R
https://www.nlc.org/article/2021/10/26/using-right-to-counsel-as-an
https://perma.cc/JC88-2CPP
https://tocounsel.org/wp-content/uploads/2023/11/Landlord_and_tenant_eviction
https://civilright
https://perma.cc/U6DY-ZNUN
www.bloomberg.com/news/features/2023-04-27/as-renters-struggle-eviction
https://perma.cc/XZQ5-GFDT
https://sel.org/map
http://civilrighttocoun
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depending on the type of program subsidizing their housing.110 

Yet, eviction scholars Ashley Gromis, James Henderson, and 
Matthew Desmond found that public housing authorities man-
aged 3.5 out of every 100 renter households, yet were respon-
sible for 5.8 in every 100 evictions fled.111  In the fnal stage of 
an eviction, a tenant physically vacates the home. The process 
is traumatic112 and often leads to inferior housing, which pre-
cipitates adverse health effects.113 

C. (Re)Aligning Law of Possession and Justice 

Macro-level housing commodifcation is complemented by 
micro-level eviction law to prioritize the ownership interests 
of property over the human needs of tenants.  However, some 
prominent property law scholars have challenged the notion 
that the right to exclude is the heart of property law.  Gregory 
Alexander, Eduardo Peñalver, Joseph Singer, and Laura 
Underkuffer advanced the theory of progressive property as 
the normative cornerstone of property law.114 The founders 
of progressive property theory recognize that while U.S. law 
focuses on “the right to exclude others and . . . the free use of 
what one owns,” property should instead “look to the underly-
ing human values that property serves and the social relation-
ships it shapes and refects.”115  Because “[p]roperty implicates 
plural and incommensurable values,” a progressive property 

110 See generally Fred Fuchs, Defending Families and Individuals Threatened 
with Eviction from Federally Subsidized Housing, HOME-Funded Properties, § 515 
Rural Rental Housing, § 8 Moderate Rehabilitation, Shelter Plus Care and Supportive 
Housing, HOPWA, Tax Credit Housing, Section 8 Housing Choice Voucher Program, 
Public Housing, and Project-Based Voucher Program, nat’l hous. l. ProJ. (Nov. 15, 
2008) (updated Sept. 2011), https://www.nhlp.org/wp-content/uploads/Fuchs-
Defending-Evictions-from-Fedl-Hsng-Progs-updated-Sept.-12.2011.pdf [https:// 
perma.cc/M8N5-HVZL].  For additional protections for Section 8 tenants, see 24 
CFR § 982.554 (2015). 

111 Ashley Gromis, James R. Henderson & Matthew Desmond, Eviction from 
Public Housing in the United States, 127 cItIes: Int’l J. oF urb. Pol’y & Plan. 103749, 
1, 11 (2022). Moreover, Desmond’s study found that tenants in public housing 
authorities with higher shares of Black residents are disproportionally exposed to 
eviction risk and its consequences. Id. at 2. 

112 Matthew Desmond & Rachel Tolbert Kimbro, Eviction’s Fallout: Housing, 
Hardship, and Health,  94 soc. Forces 6 (2015). 

113 Hugo Vásquez-Vera et al., The Threat of Home Eviction and Its Effects on 
Health Through the Equity Lens: A Systematic Review, 175 soc. scIs. & Med. 199, 
205 (2017). 

114 Gregory Alexander, Eduardo M. Peñalver, Joseph William Singer & Laura 
S. Underkuffer, A Statement of Progressive Property, 94 cornell l. rev. 743, 
743–44 (2009) (issuing a joint statement on progressive property principles). 

115 Id. at 743. 

https://1.next.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0342126001&originatingDoc=I83ca4ec75a0a11de9b8c850332338889&refType=RQ&originationContext=document&transitionType=DocumentItem&ppcid=4214d5cc5e564b6aa63ac5df62c57959&contextData=(sc.Default)&analyticGuid=I83ca4ec75a0a11de9b8c850332338889
https://www.nhlp.org/wp-content/uploads/Fuchs
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approach champions a legal framework that attends to social 
and communal values in addition to personal preferences.116 

As Ezra Rosser described, “progressive scholars have offered 
new interpretations of existing doctrine and traditions in prop-
erty law as a way of creating space for property law to better 
serve human values.”117  Building on this framework, contem-
porary progressive property scholars “suggest that property 
law must focus on the nature of the community because its 
subject matter is uniquely and inseparably tied to the health of 
both the community and its individual members.”118 

Progressive property theorists are aware that the frame-
work’s concern with social obligations and communal values 
will necessarily limit the rights of property owners.119 Indeed 
that is the point—individual rights should be limited when they 
confict with overarching social obligations.120 Threads of this 
progressive framework exist in European dispossessory law. 
While predating U.S. progressive property theory, European 
eviction law offers an example of a legal system that is sensitive 
to context and the needs of all parties to an eviction. 

II 
ProPortIonalIty PrIncIPle 

Proportionality is a “legal principle, . .  . a goal of govern-
ment, and  .  .  . a particular structured approach to judicial 

116 Id. at 743–44 (“Property law should establish the framework for a kind of 
social life appropriate to a free and democratic society.”). 

117 Ezra Rosser, Destabilizing Property, 48 U. conn. l. rev. 397, 434 (2015); see 
also Rashmi Dyal-Chand, Pragmatism and Postcolonialism: Protecting Non-Owners 
in Property Law, 63 aM. u. l. rev. 1683, 1689–91 (2014) (“In this view, which has 
seen a tremendous groundswell of active scholarship in the last fve years, prop-
erty law’s critical function(s) cannot be reduced to the erection of boundaries that 
protect the private space required for individuals to act in pursuit of individual-
ized gains.”). 

118 Zachary Bray, The New Progressive Property and the Low-Income Housing 
Confict, 2012 byu l. rev. 1109, 1119. 

119 However, property scholar Gregory Alexander describes “the core image of 
property rights . . .that the owner has a right to exclude others and owes no fur-
ther obligation to them” as “highly misleading.” Gregory S. Alexander, The Social-
Obligation Norm in American Property Law, 94 cornell l. rev. 745, 747 (2009). 

120 Id.; but see Ezra Rosser, The Ambition and Transformative Potential of Pro-
gressive Property, 101 calIF. l. rev. 107, 111–12 (2013) (“But largely left off the 
table in the progressive property articles is the need to revisit acquisition in light 
of past wrongs and perhaps to engage in corrective redistribution.  As a conse-
quence of ignoring acquisition and distribution, the race-based property advan-
tages enjoyed by whites will remain and will continue to undermine the possibility 
that society will realize a robust version of progressive property.”) 
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review”121 found in both common and civil law systems.122  The 
origins of the proportionality principle trace back to German 
administrative law, as well as Canadian and Israeli legal doc-
trines that developed after World War II.123  Early application 
of proportionality principles were concentrated in police pow-
ers and the ability of the state to punish wrongdoing.124  In 
these early expressions, proportionality analyses required that 
state punishment be proportional to the crime committed.125 

In the United States, this foundation is most clearly embodied 
in the Eighth Amendment prohibition against the state infict-
ing cruel and unusual punishment.126 

While proportionality is historically rooted in police powers 
and state punishment, it is not limited to criminal proceedings. 
The goal of proportionality is to balance competing interests, a 
concept routinely invoked in judicial decision-making in civil 
matters.  In its application to civil legal matters, the principle 
assesses whether the state action at issue is proportional to 
the private rights at stake.127  As Vicki Jackson noted, propor-
tionality “has already been recognized in several areas of con-
temporary constitutional law in the United States.”128  In U.S. 
constitutional law inquiries, this requires a balancing test— 
rational basis, intermediate scrutiny, or strict scrutiny.129 

121 Jackson, supra note 10, at 3098. 
122 See generally Alec Stone Sweet & Jud Mathews, Proportionality Balancing 

and Global Constitutionalism, 47 coluM. J. transnat’l l. 73 (2008). 
123 Jackson, supra note 10, at 3110 (2015) (citing robert J. sharPe & kent 

roach, brIan dIckson: a Judge’s Journey 334 (2003)). However, “whether German 
law inspired Canadian law in this instance is uncertain.”  Id.  (citing Moshe cohen-
elIya & Iddo Porat, ProPortIonalIty and constItutIonal culture 14–16  (2013)) (cit-
ing Margit Cohn, Legal Transplant Chronicles: The Evolution of Unreasonableness 
and Proportionality Review of the Administration in the United Kingdom, 58 aM. J. 
coMPar. l. 583, 620 n.134 (2010)). 

124 Eric Engle, The History of the General Principle of Proportionality: An Over-
view, 10 dartMouth l. J. 1, 7 (2012). 

125 For example, many scholars cite the Magna Carta as an iteration of this 
principle. See generally id. 

126 u.s. const. amend. VIII; see, e.g. Solem v. Helm, 463 U.S. 277, 284 (1983) 
(“The fnal clause [of the Eighth Amendment] prohibits not only barbaric punish-
ments, but also sentences that are disproportionate to the crime committed.”); 
see also Harmelin v. Michigan, 501 U.S. 957, 967 (1991) (specifcally identifying 
the Magna Carta as a historic infuence on Eighth Amendment proportionality 
requirements). 

127 Engle, supra note 124, at 9. 
128 Jackson, supra note 10, at 3104. 
129 See id. at 126–28, 161. However, certain rights may require a modifed 

balancing test. “For example, under the Due Process Clause, courts must now 
ensure that the measure of punitive damages in civil cases is ‘both reasonable 
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Which test to apply depends on the rights and/or class of per-
son being infringed upon.130  Because it requires a balancing 
between state interest and private rights, “proportionality in-
sists that adjudication involves the exercise of judgment.”131 

However, as Jamal Greene observes, proportionality as-
sessments are limited in American judicial decision-making 
precisely because they are rooted in the question of whether the 
rights at issue are protected by the Constitution.  U.S. courts 
frst ask whether a right exists under the Constitution.132  After 
the individual right is identifed, the court next applies an ap-
propriate balancing test.  This approach differs from other ju-
dicial systems applying proportionality, where the foundational 
inquiry is not the existence of a right, but rather the govern-
ment’s reason for acting.133 For Professor Greene, American 
courts’ singular focus on the existence of rights “severs the link 
between constitutional rights and constitutional justice.”134 

At a minimum, U.S. courts engage in proportionality anal-
ysis in civil cases when constitutionally protected rights are 
at stake. This is bad news for tenants, though, as the United 
States does not recognize a constitutionally-protected right to 
housing.135  Nor has the United States joined over 160 countries 

and proportionate to the amount of harm to the plaintiff and to the general dam-
ages recovered.’” Id. at 3105 (citing State Farm Mut. Auto. Ins. Co. v. Campbell, 
538 U.S. 408, 426 (2003)). 

130 Id. 
131 Nelson Tebbe & Micah Schwartzman, The Politics of Proportionality, 120 

MIch. l. rev. 1307, 1316 (2022).  Professors Tebbe and Schwartzman make sev-
eral contributions to our understanding of rights-based inquiries as balanced 
against the state’s power to act. They note that given the parameters of balancing 
tests, “when a right is recognized, it prevails over all countervailing consider-
ations expect perhaps a narrow set of ‘compelling interests’” as courts applying a 
rational basis review “accept reasons that may be entirely hypothetical and pa-
tently divorced from legislatures’ actual motivations.”  Id. at 1309. For a detailed 
overview of the history of balancing state power with individual rights, see JaMal 

greene, how rIghts went wrong (2021). 
132 greene, supra note 131, at 93. 
133 Id. at 56–57, 93. Professor Greene describes this schism in American ju-

risprudence as anchored in the competing dissents in the 1905 case of Lochner v. 
New York. Justice Holmes’ dissent, which has continued to infuence American 
rights analysis, focused on the fact that Lochner had no constitutional right to 
contract and therefore the law passed by the New York legislature to limit working 
hours for bakers was constitutional. In contrast, the dissent authored by Justice 
Holmes found that “the legislature, in consideration of the labor rights of its citi-
zens, had properly limited Lochner’s constitutional right to contract.”  Id. at 43. 

134 Id. at 93. 
135 Lisa T. Alexander, Occupying the Constitutional Right to Housing, 94 neb. 

l. rev. 245, 251–52 (2015); see generally Michelle Oren, Rachelle Alterman & 
Yaffa Zilbershats, Housing Rights in Constitutional Legislation: A Conceptual 
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who have ratifed the International Covenant on Economic, So-
cial and Cultural Rights (ICESCR), which includes a right to 
housing.136  Instead, U.S. courts in dispossessory actions rou-
tinely review the merits of an eviction action through the lens 
of property law and contract rights. 

The European judicial approach to eviction differs from 
the U.S. legal schema. Fundamentally, European courts view 
possessory rights more dynamically than their U.S. counter-
parts. European courts still consider title to property to be 
legally signifcant. But unlike U.S. judicial inquiries that 
are foregrounded in questions of title and contract violation, 
European courts additionally focus on whether an eviction ac-
tion is proper, and more crucially, how judicial outcomes will 
ultimately impact the parties to the case.137  While U.S. eviction 
hearings begin and end with an inquiry into who has a superior 
claim to possess the subject property, our European counter-
parts go a step beyond and ask what will happen once the judg-
ment has been entered to arrive at a just outcome. 

A. Proportionality in European Dispossessory Disputes 

Proportionality in European dispossessory disputes is set 
against a backdrop of economic, legal, social, and territorial co-
hesion and solidarity in Europe.138 As Laura Underkuffer has 
asserted, “property [law] refects the ways in which we resolve 

Classifcation, in conteMPorary housIng Issues In a globalIzed world (Padraic Kenna 
ed., 2014); see generally Kristen David Adams, Do We Need a Right to Housing? 
9 nev. l.J. 275 (2009). 

136 The United States has signed but not ratifed the International Covenant 
on Economic, Social and Cultural Rights. International Covenant on Economic, 
Social and Cultural Rights art. 11, opened for signature Dec.  19, 1966, 993 
U.N.T.S. 3, 6 [hereinafter ICESCR]; United Nations Human Rights Offce of the 
High Commissioner, Status of Ratifcation Interactive Dashboard, https://indica-
tors.ohchr.org/ [https://perma.cc/M42L-8JWD]. For further discussion on the 
United States and ICESCR, see Thomas Byrne & Dennis P. Culhane, The Right to 
Housing: An Effective Means for Addressing Homelessness?, 14 u. Pa. J.l. & soc. 
change 379 (2011) and Maria Massimo, Note, Housing as a Right in the United 
States: Mitigating the Affordable Housing Crisis Using an International Human 
Rights Law Approach, 62 b.c. l. rev. 273 (2021). 

137 See generally Emma N. Sweeney, L. Michelle Bruijn & Michel Vols, Decon-
structing the Eviction Protections Under the Revised European Social Charter: A 
Systematic Content Analysis of the Interplay Between the Right to Housing and the 
Right to Property, 23 huM. rts. l. rev. 1 (2023); Irinia Domurath & Chantal Mak, 
Private Law and Housing Justice in Europe, 83 Mod. L. rev. 1188 (2020); Michel 
Vols, European Law and Private Evictions: Property, Proportionality and Vulnerable 
People, 27 eur. rev. oF PrIv. l. 719 (2019). 

138 European Union, Aims and Values, https://european-union.europa. 
eu/principles-countries-history/principles-and-values/aims-and-values_ 

https://indicators.ohchr.org/
https://indicators.ohchr.org/
https://european-union.europa
https://perma.cc/M42L-8JWD
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conficting claims, visions, values, and histories.”139  Rather 
than simply the right to exclude, the contours of a nation’s 
property law system are contingent on social and historical 
considerations.140  AJ van der Walt has described the central 
tension of property between constitutional guarantees of pri-
vate property and greater social equity.141  In Europe, in soli-
darity with the majority of the international community—but 
for the United States—the resolution of these tensions is the 
legal recognition of a fundamental right to housing enshrined 
in Article 11 of the International Covenant on Economic, Social 
and Cultural Rights.142 

The development of modern property law in Europe is a 
refection of these social and historical factors and a departure 
from the traditional bedrock of U.S. property law, which orients 
rights in relation to the ability to exclude.143  Every nation in 
Europe is a party to the ICESCR.144  Forty-six European na-
tions are members of the Council of Europe.145 Twenty-seven of 
these sovereigns are members of the supranational European 
Union.146  Each member of the Council of Europe, regardless 

en#:~:text=The%20aims%20of%20the%20European,and%20prevent%20and% 
20combat%20crime [https://perma.cc/K8DU-9CLG]. 

139 laura s. underkuFFler, the Idea oF ProPerty: Its MeanIng and Power 11 (2003). 
140 See generally Michael Trebilcock & Paul-Erik Veel, Property Rights and De-

velopment: The Contingent Case for Formalization, 30 u. Pa. J. Int’l l. 397 (2008). 
141 rachael walsh, ProPerty rIghts and socIal JustIce: ProgressIve ProPerty In 

actIon 5 (2021) (citing AJ van der Walt, Comparative Notes on the Constitutional 
Protection of Property Rights, 19 recht en krItIek 39, 40 (1993)). A.M. Honoré de-
scribed property ownership as “even in the most individualistic ages of Rome and 
the United States,” having “had a social aspect.” A. M. Honoré, Ownership, in 
oxFord essays In JurIsPrudence144–45 (A. G. Guest ed.,1961). 

142 See generally Fondation Abbé Pierre & Eur. Fed’n of Nat’l Orgs. Work-
ing with the Homeless, Housing-Related Binding Obligations on States: From 
European and International Case Law (June  2016), https://www.feantsa.org/ 
download/2016-06-housing-related-binding-obligations6411857525167192995. 
pdf [https://perma.cc/8P9Z-HTVX]; Michael Kolocek, The Human Right to Hous-
ing in the 27 Member States of the European Union, 7 eur. J. hoMelessness 135 
(2013); ICESCR, supra note 136, art. 11; United Nations Human Rights Offce of 
the High Commissioner, supra note 136. 

143 John Sprankling describes the “right to exclude” in property law as being 
restricted under international law through human rights law, investment law, 
and the necessity doctrine. John g. sPranklIng, the InternatIonal law oF ProPerty 

305–22 (2014). 
144 United Nations Human Rights Offce of the High Commissioner, supra 

note 136. 
145 Council of Europe, 46 Member States, https://www.coe.int/en/web/ 

portal/46-members-states [https://perma.cc/AE4P-V32M]. 
146 European Union, EU Countries, https://european-union.europa.eu/ 

principles-countries-history/eu-countries_en [https://perma.cc/4DQR-G6Z9]. 

https://www
https://perma.cc/4DQR-G6Z9
https://european-union.europa.eu
https://perma.cc/AE4P-V32M
https://perma.cc/8P9Z-HTVX
https://www.feantsa.org
https://perma.cc/K8DU-9CLG
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of E.U. membership, has agreed to be bound by the European 
Convention on Human Rights (ECHR), an international conven-
tion that protects human rights and enumerated freedoms.147 

The ECHR and ICESCR share many commonalities applica-
ble to tenants, including a right to housing and protections 
against wrongful eviction.  The ECHR exclusively binds forty-
six European nations and plays a major role in shaping the 
contours of European eviction law. 

All European nations have country-specifc rights and poli-
cies to protect people from arbitrary and forced evictions.148 

Chief among these rights is the freedom for an individual to 
have their family life and home undisturbed except in certain 
enumerated circumstances, a right protected under Article 8 
of the ECHR.149  Article 8 forbids public authority interference 
with this right, 

except such as is in accordance with the law and is neces-
sary in a democratic society in the interests of national secu-
rity, public safety or the economic well-being of the country, 
for the prevention of disorder or crime, for the protection of 
health or morals, or for the protection of the rights and free-
doms of others.150 

Article 8 is implicated when a person is being evicted or 
threatened with homelessness.  A person’s home is “more than 
a dwelling, it is ‘a way of weaving up a life in particular geo-
graphic spaces.’”151  Home is the “most important center.”152 

Evictions, then, are a severe deprivation of family life and home 
and disturb an individual’s rights protected under Article 8.  In 
Europe, Article 8 is an essential legal shield against the harms 
of eviction. 

147 European Convention on Human Rights, euroPean court oF huMan rIghts, 
https://www.echr.coe.int/european-convention-on-human-rights [https://perma. 
cc/A3T4-US47]. 

148 Forced Evictions, aMnesty Int’l uk (May 18, 2020), https://www.amnesty. 
org.uk/stop-forced-evictions#:~:text=There%20are%20regional%20human%20 
rights,adequate%20housing%20and%20preventing%20homelessness [https:// 
perma.cc/K5NM-8YNQ]. 

149 ECHR, supra note 5, art. 8. 
150 ECHR, supra note 5, art. 8(2). 
151 Sandy G. Smith, The Essential Qualities of a Home, 14 J. env’t Psych. 31, 

31 (1994) (quoting Susan Saegert, The Role of Housing in the Experience of Dwell-
ing, in 8 huMan behavIor and envIronMent: advances In theory and research: hoMe 

envIronMents 287, 287 (Irwin Altman & Carol M. Werner eds., 1985). 
152 Id. (quoting David Seamon, a geograPhy oF the lIFeworld; MoveMent, rest 

and encounter 78 (Alan Wilson & Nigel Thrift eds., 1979)). 

https://www.amnesty
https://perma
https://www.echr.coe.int/european-convention-on-human-rights
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Article 8 is a foor, but certainly not a ceiling.  European 
nations are free to impose more stringent protections for family 
life and home than what is provided under Article 8—and many 
do. Each European country promulgates and enforces its own 
unique regulatory scheme, including its own constitution and 
property laws, which regulate and infuence eviction proceed-
ings.153  In theory, this sovereign-level variation in eviction law 
runs parallel to overarching European laws and values.  How-
ever, in dispossessory actions, sovereignty and supranational 
laws and values can confict.154 

The most striking variation in eviction laws has emerged 
between European common law countries and civil law coun-
tries.155  Some common law countries, such as Ireland, have 
constitutional protections for private ownership and individual 
property rights that limit those rights in the interest of social 
justice and the common good.156  In the United Kingdon, varia-
tion exists in the level of protection for tenants based on the 
distinction between private or public landlords.157  Civil law 
countries markedly differ from their common law counterparts. 
Germany and Switzerland—the civil law countries with the two 
largest rental markets in Europe—have extensive national leg-
islation that protects marginalized tenants or families against 
termination of tenancy agreements and eviction.158 Domestic 

153 See generally Vols, supra note 137; For a comparison of common law and 
civil law systems, see Joseph Dainow, The Civil Law and the Common Law: Some 
Points of Comparison, 15 aM. J. coMP. l. 419 (1967); Caslav Pejovic, Civil Law 
and Common Law: Two Different Paths Leading to the Same Goal, 32 vIct. u. 
wellIngton l. rev. 817 (2001). 

154 See generally Plamen Akaliyski, Christian Welzel & Josef Hien, A Com-
munity of Shared Values? Dimensions and Dynamics of Cultural Integration in the 
European Union, 44 J. eur. IntegratIon 569 (2022). 

155 Vols, supra note 137, at 721. For a comparison of common law and civil 
law systems, see Dainow, supra note 153; Pejovic, supra note 153. 

156 walsh, supra note 141, at 12–13. However, in the landlord-tenant statutory 
regime in Ireland, no-fault evictions are permissible in certain circumstances. See 
Pat Leahy & Kitty Holland, Eviction Ban Lapses Making Thousands of Notices to 
Quit Go Live for Tenants, the IrIsh tIMes (Apr. 1, 2023), https://www.irishtimes. 
com/ireland/housing-planning/2023/04/01/notices-to-quit-go-live-as-eviction-
ban-lapses [https://perma.cc/3BR9-BHDV]; Shauna Bowers, Dublin Families 
Facing Housing Stress Band Together to Call for Action on No-Fault Evictions, the 

IrIsh tIMes (Aug. 24, 2023), https://www.irishtimes.com/ireland/housing-plan-
ning/2023/08/24/we-are-trying-not-to-tell-the-kids-about-it-families-facing-
eviction-band-together-to-protest-legislation [https://perma.cc/Y7TH-RVH6]. 

157 Guide on Article 8 of the European Convention on Human Rights, eur. ct. 
oF huM. rts. regIstry, ¶¶  460–71 (Sept.  4, 2024), https://www.echr.coe.int/ 
documents/d/echr/convention_ENG [https://perma.cc/VQ4H-4T2P]. 

158 Vols, supra note 137, at 731, 748. Over half of Germany’s residents are 
renters.  See Carolin Schmidt, Strong Tenant Protections and Subsidies Support 

https://perma.cc/VQ4H-4T2P
https://www.echr.coe.int
https://perma.cc/Y7TH-RVH6
https://www.irishtimes.com/ireland/housing-plan
https://perma.cc/3BR9-BHDV
https://www.irishtimes
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German law considers tenant hardship even in private land-
lord-tenant disputes.159  The Netherlands has been described 
as a “paradise” for the rights of tenants for quite some time.160 

Under Dutch law, anyone at risk of eviction, regardless of 
whether the housing accommodation is private or public, is en-
titled to a proportionality assessment by an independent court 
before a tenant may be evicted.161  This legal requirement has 
led some scholars to refer to the Netherlands as a “proportion-
ality paradise.”162  The civil legal systems in Spain and France 
likewise require the judicial application of more stringent pro-
portionality protocols before an eviction can be deemed legally 
proper.163 

Despite domestic variation in regulatory schemes between 
common law and civil law countries, unifying judicial principles 
exist in all European dispossessory actions.  Nearly all European 

Germany’s Majority-Renter Housing Market, brookIngs Inst. (Apr.  20, 2021), 
https://www.brookings.edu/articles/germany-rental-housing-markets [https:// 
perma.cc/RSX6-YLXK]; see also cushMan & wakeFIeld, The German Residential 
Letting Market Remains Attractive, (Apr. 17, 2023), https://www.cushmanwake-
feld.com/en/germany/news/2023/04/wohnmarkt-deutschland-2023 [https:// 
perma.cc/HF2G-KHLQ] (stating that there are 43 million rental units in the coun-
try due to so much German property being destroyed in WWII).  A whopping 
61% of the Swiss population lived in rented or cooperative dwellings in 2021. 
Fed. stat. oFF., Rented Dwellings, https://www.bfs.admin.ch/bfs/en/home/ 
statistics/construction-housing/dwellings/rented-dwellings.html#:~:text=At%20 
the%20end%20of%202021,a%20rented%20or%20cooperative%20dwelling 
[https://perma.cc/7AFV-UUU2]; see also governMent oF the netherlands, Rented 
Housing, https://www.government.nl/topics/housing/rented-housing [https:// 
perma.cc/GEJ4-U7HX]. 

159 Vols, supra note 137, at 731–32. 
160 Id. at 749. 
161 Id. at 740. 
162 Id. Dutch courts may consider any breach to justify the cancellation of a 

lease agreement but also have discretion to factor in the specifc circumstances 
around the dispute before determining the necessity of the eviction.  From 2007 
to 2017, based on available data, Dutch courts ruled in favor of tenants and 
against eviction in 32% of eviction proceedings that involved a proportionality 
defense. Id. at 741–44. Even if evicted, a Dutch tenant typically has 72 days 
before a constructive eviction is fnally carried out.  See Almost Impossible to 
Evict Tenants in the Netherlands, glob. ProP. guIde (May 22, 2008), https://www. 
globalpropertyguide.com/europe/netherlands/landlord-and-tenant [https://perma. 
cc/WYA8-KGGP]. 

163 See generally Economic and Social Counsel Res. 37/2018, U.N. Doc 
E/C.12/66/D/37/2 (Oct. 11 2019); Tribunal d’instance [Trib. inst.] [court of frst 
instance] Montreuil, civ., Mar. 13, 2015, (Fr.) https://www.gisti.org/IMG/pdf/jur_ 
ti_montreuil_2015-03-13_no11-14-000211.pdf [https://perma.cc/Y8T3-H7WF]; 
Cour d’appel [CA] [court of appeal] Versailles, civ., June 11, 2015, no. 15/00166; 
see also hous. rts. watch, Respecting International Standards on Home Evictions 
(June 30, 2022), https://www.housingrightswatch.org/content/respecting-
international-standards-home-evictions [https://perma.cc/B2XE-TZ34]. 

https://www
https://www
https://perma.cc/B2XE-TZ34
https://www.housingrightswatch.org/content/respecting
https://perma.cc/Y8T3-H7WF
https://www.gisti.org/IMG/pdf/jur
https://perma
https://globalpropertyguide.com/europe/netherlands/landlord-and-tenant
https://www
https://perma.cc/7AFV-UUU2
https://field.com/en/germany/news/2023/04/wohnmarkt-deutschland-2023
https://www.cushmanwake
https://www.brookings.edu/articles/germany-rental-housing-markets


PROPORTIONAL POSSESSION 1111 2025]

01_Singleton.indd  1111 1/2/2026  12:08:26 PM

   

  

 

 
 

  

     
  

    
 

      

 

nations, regardless of E.U. membership, must uphold the core 
values and treaties of the ECHR.164 In a dispossessory action, 
if a tenant raises a proportionality defense, European courts 
generally must engage in a proportionality assessment, which 
balances traditional notions of property ownership against so-
cial considerations. European domestic courts are required 
in their proportionality assessments to consider the individual 
rights of the landlord, the tenant, and the interests of society 
as whole. These individual concerns are evaluated and then 
weighed and balanced against one another before a European 
court determines whether to enter an eviction order.  This mod-
ern transformative shift in European eviction law means that 
“the right [of a landlord] to possess [property] is no longer abso-
lute . . . .[and that the landlord’s interest will not] automatically 
trump the claims of those with ‘no-rights.’”165 

If domestic European courts fail to properly balance 
these competing interests, a litigant can typically appeal to 
the European Court of Human Rights in Strasbourg, France 
(“European Court”).  A litigant must frst exhaust domestic rem-
edies and meet domestic procedural requirements before seek-
ing the European Court’s intervention.166  The litigant can then 
fle a completed application with the European Court, alleging 
an Article 8 violation in the litigant’s sovereign territory.167  If 
these basic procedural requirements are met, the European 

164 Currently, forty-six European nations are a party to the ECHR.  The 
Russian Federation was expelled from the Council of Europe on March 16, 2022, 
and is no longer a party to the ECHR. councIl oF euroPe, The European Con-
vention on Human Rights – How Does It Work?, https://www.coe.int/en/web/ 
impact-convention-human-rights/how-it-works#:~:text=The%20Convention%20 
protects%20the%20rights,human%20rights%20and%20basic%20freedoms 
[https://perma.cc/C2FG-3WG2]. E.U. nations are subject to additional laws and 
regulations that are layered on top of the ECHR.  For example, see Consolidated 
Version of the Treaty on European Union arts. 6(2), 7, 49, Oct. 26, 2012, 2012 
O.J. (C 326) 15. 

165 Susan Bright, Manchester City Council v Pinnock (2010) Shifting Ideas of 
Ownership of Land, in landMark cases In land law (Nigel Gravells ed., 2013) (quot-
ing van der walt, supra note 3, at 27). 

166 The Admissibility of an Application, eur. ct. oF huM. rts., 2, https://www. 
echr.coe.int/documents/d/echr/COURtalks_Inad_Talk_ENG [https://perma.cc/ 
BU8H-62J8]. Exhaustion usually requires the litigant to pursue their case to 
the highest court in their own country.  The European Court has its own proce-
dural requirements, including that an application must be submitted to the Court 
within six months of the fnal court decision of the originating country. 

167 For procedural fling rules, see eur. ct. oF huM. rts., Institution of Proceed-
ings, https://www.echr.coe.int/documents/d/echr/pd_institution_proceedings_ 
eng [https://perma.cc/QV3E-FZWS]. For precise requirements of an application, 
see eur. ct. oF huM. rts., Rules of Court, https://www.echr.coe.int/documents/d/ 
echr/rule_47_eng [https://perma.cc/88MW-9W44]. 

https://perma.cc/88MW-9W44
https://www.echr.coe.int/documents/d
https://perma.cc/QV3E-FZWS
https://www.echr.coe.int/documents/d/echr/pd_institution_proceedings
https://perma.cc
https://www
https://perma.cc/C2FG-3WG2
https://www.coe.int/en/web
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Court will then review the application and determine whether 
to initiate offcial proceedings.168  If the European Court ac-
cepts the application, it will conduct an offcial proceeding, 
perform a proportionality assessment, and ultimately release 
a written judicial opinion. This opinion then becomes a bind-
ing judgment on the European nation from which the litigants 
originate.169 

Article 8 theoretically underpins all European evictions. 
Article 8’s proportionality principle provides a conceptual 
framework for judiciaries to strike a balance between the rights 
of ownership in a property against those with possessory inter-
ests in it. Article 8, as refned through case law, has developed 
into a context-dependent proportionality framework which pro-
vides all European courts more equitable and just framework 
in dispossessory actions. 

B. Foundational Protections under Article 8 

Article 8 fundamentally protects an individual’s right 
to be left undisturbed within their home. Article 8 propor-
tionality consists of both procedural and substantive rights. 
Not all European tenants invoke the procedural protection of 
Article 8—expressly raising proportionality as a legal defense 
in an eviction action. However, the substantive principles of 
Article 8 proportionality—but for narrow circumstances, ten-
ants have a right to be undisturbed in their homes—are em-
bedded within all European domestic landlord-tenant law and 
therefore undergird all eviction proceedings even if the proce-
dural defense is never raised by the tenant. 

Article 8 rests on two complementary values.  First, it es-
tablishes an individual’s rights, explicitly acknowledging that 
everyone has a right to “respect for private and family life, 
[their] home, and correspondence.”170  Second, it acknowledges 
that these rights may only be curtailed “in accordance with the 
law and [what] is necessary in a democratic society in the in-
terests of national security, public safety or the economic well-
being of the country . . . for the protection of health or morals, 
or for the protection of the rights and freedoms of others.”171 

Striking an equitable and just balance between the rights of the 

168 See generally The Admissibility of an Application, supra note 166. 
169 ECHR, supra note 5, art. 46. 
170 ECHR, supra note 5, art. 8(1). 
171 ECHR., supra note 5, art. 8(2). 
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individual and society is at the heart of European proportional-
ity analyses. 

The defnition of a private and family home under Article 8 
is broad and a fact-based inquiry made by the courts.  “Home” 
under Article 8 is not bound by a European sovereign’s legal 
classifcation.172  Instead, it is a fact-based inquiry that refers 
to any habitation where individuals have “suffcient and con-
tinuous links with a specifc place.”173  For example, European 
Courts found that when Roma families resided in a caravan on 
a greenfeld site for four years without authority from the local 
government (and had children enrolled in local schools), there 
existed a home within the meaning of Article 8.174 

Similarly, the defnition of family life under Article 8 is 
expansive. Contrary to what may seem apparent, Article 8’s 
version of “family life” is a fact-dependent inquiry. European 
courts will consider family life to be individuals related through 
lineality or marriage.175 However, European courts also con-
sider de facto relationships such as individuals living together, 
duration of relationships, intent to enter into a familial relation-
ship, and the dependency of members within a relationship in 
order to determine whether an individual’s family life has been 
disturbed.176  This is signifcant for eviction hearings, as a judi-
cial determination of “family life” may give non-leaseholders— 
such as unmarried couples and even caretakers—recognized 
rights of possession to the property. 

Article 8 extends to tenants in both private and public 
evictions because all European individuals are entitled to re-
spect for their private and family life and home,177 regardless of 
whether the property owner is a public entity or private party. 
Michel Vols and Sarah Fick have described the distinction be-
tween public and private evictions as the former being removal 
of individuals from their homes against their will by state au-
thorities (such as local housing authorities or the police) and 

172 Guide on Article 8 of the European Convention on Human Rights, supra 
note 157, ¶¶ 460–71. 

173 Prokopovich v. Russia, 11 Eur. Ct. H.R. 1, 9 (2004). 
174 Faulkner v. Ireland, App. Nos. 30391/18, 30416/18, ¶ 91 (March 8, 2022), 

https://hudoc.echr.coe.int/eng?i=001-216764 [https://perma.cc/Q6MK-YT49]. 
175 Guide on Article 8 of the European Convention on Human Rights, supra 

note 157, ¶¶ 335–36. 
176 Id. 
177 ECHR, supra note 5, art. 8(1). 

https://perma.cc/Q6MK-YT49
https://hudoc.echr.coe.int/eng?i=001-216764
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the latter being the removal of individuals by private parties 
such as landlords, property owners, or banks.178 

All European eviction actions necessarily involve a collision 
between private and public laws and invoke Article 8 principles. 
The application of proportionality under Article 8 assuages this 
tension. Vols and Fick have theoretically described eviction 
proceedings as either being vertical or horizontal.179  Vertical 
eviction actions are brought by public actors, such as a pub-
lic housing authority.180  These are described as vertical be-
cause the state (and by extension a state actor) exists on an 
elevated plane with obligations and duties owed to citizens.181 

Horizontal eviction actions, by contrast, involve a private land-
lord evicting a tenant.182 Privity between these private actors 
means their duties and rights are imposed on each other, not 
the state, which situates them on the same horizontal plane, 
traditionally governed by private law.183 

However, Vols and Fick have argued that states have a duty 
to ensure that an individual’s Article 8 rights are not disturbed, 
even in private horizontal disputes.184  European courts have 
an affrmative obligation to intervene on behalf of an evicted 
tenant whose Article 8 rights have been infringed by a private 
landlord’s dispossession.  For a court to do otherwise would 
violate Article 8, because an arm of the state (the court) would 
be enforcing or sanctioning the infringement.  U.S. legal schol-
ars may recognize this rationale as being similar to the rea-
soning in Shelley v. Kraemer.185  In Shelley, the U.S. Supreme 
Court famously held that racially restrictive housing covenants 
between private parties could not be legally enforced by the 

178 Sarah Fick & Michael Vols, Horizontality and Housing Rights: Protection 
against Private Evictions from a European and South African Perspective, 9 eur. J. 
coMP. l. & governance  118, 120 (2022). 

179 Id. at 124–25. 
180 Id. at 123–25. 
181 Lottie Lane, The Horizontal Effect of International Human Rights Law in 

Practice, 5 eur. J. coMP. l. & governance 5, 15 (2018). 
182 See Ficks & Vols, supra note 178, at 124; cf. Lane, supra note 181, 

at 16–25 (explaining that international human rights are not enforced horizon-
tally against non-state actors). 

183 Ficks & Vols, supra note 178, at 124; John H. Knox, Horizontal Human 
Rights Law, 102 aM. J. Int’l l. 1, 1 (2008). For extensive analyses of the “freedom 
of contract,” see generally P.s. atIyah, the rIse and Fall oF FreedoM oF contract 

(1979); Adam J. Hirsch, Freedom of Testation/Freedom of Contract, 95 MInn. l. 
rev. 2180 (2011); David P. Weber, Restricting the Freedom of Contract: A Funda-
mental Prohibition, 16 yale huM. rts. & dev. l.J. 51 (2013). 

184 Fick & Vols, supra note 178, at 126-30. 
185 Shelley v. Kraemer, 334 U.S. 1, 20 (1948). 
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U.S. courts. The Shelley court concluded that U.S. courts that 
upheld private racialized housing contracts would violate the 
Equal Protection Clause of the 14th Amendment to the Consti-
tution.186  Likewise, for Europeans, a judicial sanction of hori-
zontal illegalities, such as a court entering a dispossessory 
order in favor of the landlord without a proper consideration of 
Article 8 proportionality principles, would fundamentally im-
plicate the vertical power of the state because European courts 
must promulgate and legally enforce eviction orders.  Article 8 
therefore functions as a vehicle to re-align European hous-
ing law by applying vertical rights to horizontal private law, a 
process some scholars refer to as the “constitutionalisation of 
private law.”187 

Notably, though, Article 8 proportionality has its limits. 
The First Additional Protocol to the ECHR entitles persons to 
the peaceful enjoyment of their possessions; an owner’s en-
joyment of her possessions cannot be deprived except in the 
public interest and under domestic and international law.188 

Furthermore, Article 5 of the Treaty on the European Union 
(TEU) specifes that the application of proportionality can-
not exceed what is necessary to achieve the objectives of the 
E.U. treaties.189 Both principles apply to European landlords 
and their real property and function as a judicial backstop to 
ensure a tenant’s Article 8 rights are appropriately balanced 
against the rights and interests of the landlord in a European 
eviction action. 

For a European eviction to be proportionally justifed, it 
must be legal, legitimate, and necessary in a democratic so-
ciety.190  Jukka Viljan has argued that articulating a precise 
and fxed meaning of proportionality in the European eviction 
context may be impossible because European courts perform 
practical, fact-specifc inquiries in eviction proceedings.191 

European courts are required to analyze the individual factors 
that precede an eviction proceeding. These specifc factors tend 

186 Id. 
187 Fick & Vols, supra note 178, at 125. 
188 Protocol to the Convention for the Protection of Human Rights and Funda-

mental Freedoms art. 1, Mar. 20, 1952, 213 U.N.T.S. 262, 262. 
189 Consolidated Version of the Treaty on European Union, supra note 164, 

art. 5(4). 
190 See Winterstein v. France, App. No. 27013/07 ¶¶  75–78 (Oct.  7, 2013) 

https://hudoc.echr.coe.int/fre?i=001-127539 [https://perma.cc/9FXC-VZBZ] 
(quoting ECHR, supra note 5, art.8(2)); hous. rts. watch, supra note 163. 

191 Vols, supra note 137, at 728. 

https://perma.cc/9FXC-VZBZ
https://hudoc.echr.coe.int/fre?i=001-127539
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to include “the risk of homelessness, the lack of a specifc need 
for an eviction, and the personal circumstances and individual 
characteristics of the evictee.”192  Individual circumstances and 
characteristics can include a tenant’s health status, vulnera-
bility, age, duration of occupation, and long-term connection to 
the property.193  The vulnerability of historically marginalized 
groups and the ability to fnd alternative accommodations are 
also of special consideration in proportionality assessments but 
are not dispositive alone.194  In other words, each eviction pro-
ceeding that invokes a proportionality assessment varies de-
pending on the unique facts of the case. As Christoph Schmid 
and Jason Dinse observe, the European Court’s approach to 
tenancy law typically is structured around four themes: (1) the 
landlord’s substantive and procedural due process rights, 
(2) the tenant’s substantive and procedural due process rights 
against eviction, (3) the tenant’s right of non-discrimination, 
and (4) the existence of public and private contracts.195 

1. Landlords’ Due Process Rights 

European courts performing proportionality assessments 
in dispossessory actions do not forego a landlord’s rights in 
a property; proportionality merely provides a more just and 
equitable framework for litigating dispossessory actions. The 
First Protocol of the ECHR re-asserts that landlords’ rights to 
peaceful enjoyment of their property cannot be interfered with 
without just interference.196  Proportionality, then, is not the 
evisceration of a landlord’s rights in a property but instead 

192 Id. 
193 Id. at 728–29. 
194 See Faulkner v. Ireland, App. Nos. 30391/18, 30416/18, ¶ 91 (March 8, 

2022), https://hudoc.echr.coe.int/eng?i=001-216764 [https://perma.cc/Q6MK-
YT49]. See also Hirtu v. France, App. No. 24720/13, Aug. 14, 2020, https://hu-
doc.echr.coe.int/fre?i=001-202442 [https://perma.cc/LX8A-P4N9] (concluding 
that French authorities failed to appropriately consider the evictees’ marginalized 
ethnic status and failed consider the availability of suitable alternative housing 
accommodations). 

195 Christoph U. Schmid & Jason R. Dinse, Towards a Common Core of Resi-
dential Tenancy Law in Europe? The Impact of the European Court of Human Rights 
on Tenancy Law 6–7 (Ctr. of Eur. L. & Pol. Working Paper No. 1/2013, 2013), 
https://www.uni-bremen.de/fileadmin/user_upload/fachbereiche/fb6/fb6/ 
Forschung/ZERP/PDF/Arbeitspapiere/wp1_2013.pdf [https://perma.cc/8C6J-
3V7Z] (subsequently published in Portuguese at 89 unIversIdade de coIMbra Facul-
dade de dIreIto boletIM 305). 

196 Protocol to the Convention for the Protection of Human Rights and Funda-
mental Freedoms art. 1, supra note 188. 

https://perma.cc/8C6J
https://www.uni-bremen.de/fileadmin/user_upload/fachbereiche/fb6/fb6
https://perma.cc/LX8A-P4N9
https://hu
https://perma.cc/Q6MK
https://hudoc.echr.coe.int/eng?i=001-216764
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requires a context-dependent balancing of all interests in the 
property. 

The European Court has long considered the viability of 
a landlord’s substantive and procedural due process rights 
when conducting a proportionality assessment in an eviction 
action. In Immobiliare Saff v. Italy, a corporate owner of an 
apartment sought to evict holdover tenants. The corporate 
owner purchased the apartment building and provided formal 
termination notice to the tenants at the natural expiration of 
the lease.197  The Italian Magistrate Court “upheld the validity 
of the notice to quit and ordered that the premises must be 
vacated” within one year, but this time period was postponed 
for several more years by legislation providing for “suspension 
of the enforcement of orders for possession”.198  The tenants re-
mained on the property for over ten years after the original ter-
mination notice despite the landlord attempting to evict them 
several times.199  The owner was only able to take possession 
when the tenant died.200 

In ruling against the tenants, the European Court criticized 
the Italian domestic courts and the Italian government for fail-
ing to properly balance the landlord’s substantive and proce-
dural rights to the property against the tenants’ right to occupy 
the property under Italian domestic law.201  The European Court 
held that the Italian government legitimately promulgated rent 
control and tenancy extensions to preserve social and public 
order due to chronic housing shortages.202 However, the Italian 
and European Court records were silent on why the Italian 
government provided these particular tenants such extraor-
dinary protections.203  While the public interest was served 
by the Italian statutes, the Italian courts had not proportion-
ally balanced the landlord’s interests in the property against 
these precise tenants.  Therefore, the European Court held the 
Italian courts and government had no legitimate reason to deny 
the landlord possession of the property for such an extended 

197 Immobiliare Saff v. Italy, 1999-V Eur. Ct. H.R. 73, 81(1999). 
198 Id. at 81–83, 94. 
199 Id. at 81. 
200 Id. 
201 Id. at 103. 
202 Id. at 104. 
203 Id., at 106. 
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period when the tenants had no extenuating circumstances to 
merit such extraordinary protection.204 

Crucially, European landlords’ substantive and procedural 
rights are not absolute.  In Jansons v. Latvia, Mr. Jansons was 
a holdover tenant pursuant to a valid lease agreement with a 
former private landlord.205  The new private landlord continued 
to accept Mr. Jansons’s rent, and Mr. Jansons believed that his 
original lease agreement had been de facto extended.206  The 
new landlord demanded Mr. Jansons sign a new short-term 
tenancy lease with unfavorable terms for Mr. Jansons.  He re-
fused. The new landlord then stopped accepting Mr. Jansons’ 
rent and sent him a termination notice, even going so far as 
to send armed guards to the unit after Mr. Jansons refused to 
vacate.207  Mr. Jansons went to the courthouse to fle a criminal 
complaint against the new landlord.  When he returned, the 
armed guards refused to let Mr. Jansons re-enter the prop-
erty.208  Ultimately, the landlord changed the unit’s locks and 
moved all of Mr. Jansons’s possessions into a storage unit.209 

Mr. Jansons was forced to bring two European Court actions 
related to his Latvian eviction. 

Mr. Jansons’s frst case in the European Court was met with 
scathing criticism about the eviction procedure of the Latvian 
landlord and the local authority’s complicity. The Court frst 
made clear that Mr. Jansons’s  holdover tenancy was an Article 8 
home because his three-year duration in the unit amounted 
to a “suffcient and continuous link” with the unit to give him 
rights in the property.210  The Court admonished the new land-
lord’s usage of armed guards to force Mr. Jansons’s eviction 
and the Latvian’s government’s failure to meet its obligation 
under Article 8 to ensure effective protection for Mr. Jansons’s 

204 Id. 
205 Jansons v. Latvia, App. No. 1434/14, ¶¶  5–9(Jan.  20, 2023) https:// 

hudoc.echr.coe.int/fre?i=001-219070 [https://perma.cc/XR98-7UTY]. 
206 Id., ¶ 8. 
207 Id., ¶¶ 8–10. 
208 Id., ¶ 11. 
209 Id., ¶¶ 11–18. 
210 Id., ¶¶ 52–54.  The European Court also cited case law that a “home” under 

Article 8 is a fact-based inquiry and does not depend on domestic law classifca-
tion. A place is considered an Article 8 home if it is an applicant’s actual place of 
residence (even if a registered address is elsewhere) and does not depend on the 
home being a permanent living space or the applicant physically residing in the 
space at the time the right to home is violated. Id. 

https://perma.cc/XR98-7UTY
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right to respect for his home.211  Further, the European Court 
held that a legal dispute existed between Mr. Jansons and the 
new landlord over the use and enjoyment of the property that 
should have been resolved by a Latvian court under relevant do-
mestic law.  The Court ultimately concluded that Mr. Jansons’s 
Article 8 rights had been violated because the Latvian govern-
ment failed to uphold its own procedural frameworks that safe-
guarded a tenant against unjustifable interference to use and 
enjoy his own home.212 

Mr. Jansons returned to the European Court in a second 
action because Latvian authorities failed to provide him judicial 
relief after his frst appearance before the Court.  Rather than 
reiterate its previous holding, the European Court performed 
a proportionality assessment.  The Court held that States have 
positive and negative obligations to their citizens that require 
“a determination of whether a fair balance has been struck 
between the competing interests of the individual and of the 
community as a whole.”213  The Court reasoned that the new 
landlord was entitled to rights of possession and that the 
Latvian government had a legitimate interest in securing the 
landlord’s substantive and due process rights of possession.214 

However, the Court held that the new landlord’s changing of 
the locks, forceful entry of the apartment (what U.S. lawyers 
would call a “self-help eviction”), and the involvement of armed 
security guards was “the most extreme form of interference 
with the right to respect for one’s home.”215  Ultimately, the 
Court concluded that the new landlord’s actions were, in the 
parlance of Article 8, “not [] necessary in a democratic society” 
due to a failure of the eviction to have a requisite degree of 
proportionality.216 

European courts balance the interests of both the specifc 
landlord and the tenant involved in the dispossessory action. 
Domestic law must provide appropriate substantive and proce-
dural rights to the landlord with respect to possession of their 
own property.  However, as case law makes clear, domestic 
European laws can—and do—provide increased protections for 
tenants that are compatible with the doctrine of proportionality. 

211 The Court asserted that Latvian police inactivity “indirectly encouraged 
further unlawful actions.” Id., ¶ 79. 

212 Id., ¶¶ 89–90. 
213 Id., ¶ 74. 
214 Id., ¶ 70. 
215 Id., ¶ 68. 
216 Id., ¶ 70. 
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Proportionality requires that the specifc circumstances of the 
tenant and the landlord be evaluated and considered.  A land-
lord is not entitled to evict a tenant on a whim, but a tenant is 
not entitled to limitless eviction protection.  Both the landlord 
and tenant are entitled to substantive and due process rights 
that must be appropriately weighed in an eviction. 

2. Tenants’ Due Process Rights 

Article 8 creates binding legal obligations for all European 
nations to maintain safeguards and requirements to ensure 
that a tenant claiming an Article 8 defense is afforded proce-
dural and substantive due process.217  All Article 8 litigants that 
raise a proportionality defense in a European court must be 
afforded procedural due process.218  However, even if a tenant 
fails to procedurally raise proportionality, thereby waiving it as 
a defense, there is a presumption that proportionality is sub-
stantively embedded in all European domestic landlord-tenant 
law.219  Procedural due process requires that the eviction be 
lawful and for a legitimate purpose (including the landlord’s 
rights as the property owner) and that courts be involved.220 

Substantive due process under Article 8 is expansive and con-
siders whether the eviction was “necessary in a democratic 
society.”221 

All people at risk of eviction have the right to a propor-
tionality assessment even if the tenant’s right to occupy has 
been validly terminated under domestic law.222  Further, the 
European Court has held that Article 8 requires courts to con-
sider “the particular circumstances of the case .  .  .  [and] the 
serious nature of the decisions to be taken” in order to assess if 
a tenant was justly involved in the judicial process to a “degree 
suffcient to provide them with the requisite protection of their 

217 See Guide on Article 8 of the European Convention on Human Rights, supra 
note 157, ¶ 13. 

218 Fick & Vols, supra note 178, at 121–22. 
219 Id. 
220 Id. 
221 Id.; ECHR, supra note 5, art. 8(2). 
222 Schmid & Dinse, supra note 195, at 10; see also McCann v. United Kingdom, 

App. No.18984/91(Sept. 20, 1995), https://hudoc.echr.coe.int/eng?i=001-57943 
[https://perma.cc/37VN-C69C]; Kay v. United Kingdom, App. No. 37341/06 
(Dec.  21, 2010) https://hudoc.echr.coe.int/eng?i=001-100508 [https://perma. 
cc/P66C-TRZF]. 

https://perma
https://hudoc.echr.coe.int/eng?i=001-100508
https://perma.cc/37VN-C69C
https://hudoc.echr.coe.int/eng?i=001-57943
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interests.”223  Additionally, the European Court has demanded 
that Article 8 procedural due process deprivations must be 
judged in “the light of” other tenets of international law.224 

A tenant’s substantive rights under Article 8 are broad be-
cause they are weighed against what is necessary in a dem-
ocratic society. Article 8 rights are context-dependent, but 
relative factors to the proportionality analysis include the 
tenant’s health status, vulnerability, age, whether they are a 
member of a historically marginalized group, and long-term 
connection to the property.225  A signifcant portion of these 
substantive due process rights under Article 8 have been devel-
oped through non-housing proceedings, such as deportation, 
domestic abuse, and police searches and seizures.226 

The case of Brežec v. Croatia illustrates the importance of 
long-term connection to the property under a proportionality 
assessment. In Brežec, a woman moved into a public fat in 
Mlini, Dubrovink in 1970.227  In 1997, the Republic of Croatia 
sold the unit to a private landlord.  In 2005, the private landlord 
sought to evict Ms. Brežec because no legal contract existed 
evidencing Ms. Brežec’s right to occupy the fat.228  Ms. Brežec 
argued that the paperwork had been lost in the war in Croatia 
and that with her forty-year residency, several witnesses could 
attest to her legal entitlement to the fat.229  She was denied 
judicial relief and evicted.230  On appeal, the European Court 

223 Case of W v. United Kingdom, App. No. 9749/82, ¶  64 (July  8, 1987) 
https://hudoc.echr.coe.int/eng?i=001-57600 [https://perma.cc/Z2S6-2AXB]. 

224 Ignaccolo-Zenide v. Romania 2000-I Eur. Ct. H.R. 241, 244; D’Alconzo 
v. Italy, App. No. 64297/12, (May  23, 2017) https://hudoc.echr.coe.int/ 
eng?i=001-171499 [https://perma.cc/CN63-LDWD]; Barnea and Caldararu 
v. Italy, App. No. 37931/15 (Sept.  22, 2017) https://hudoc.echr.coe.int/ 
eng?i=001-174445 [https://perma.cc/S8XB-TTUH]. 

225 Vols, supra note 137, at 728–29; Faulkner v. Ireland, App. Nos. 30391/18, 
30416/18, ¶ 91 (March 8, 2022), https://hudoc.echr.coe.int/eng?i=001-216764 
[https://perma.cc/Q6MK-YT49]. 

226 Guide on Article 8 of the European Convention on Human Rights, supra note 
157, ¶¶ 126–35, 260–61, 444–50.  For example, under Article 8, the European 
Court has found that laws governing police search and seizures must be “par-
ticularly precise,” reasonable and proportional to the aim pursued.  See Sallinen 
v. Finland, App. No. 50882/99, ¶ 90 (Dec. 27, 2005) https://hudoc.echr.coe.int/ 
eng?i=001-70283 [https://perma.cc/PZL4-E5Q2]; McLeod v. United Kingdom, 
App. No. 24755/94, ¶¶ 38–45, 51 (Sept. 23, 1994) https://hudoc.echr.coe.int/ 
eng?i=001-58241 [https://perma.cc/MU8C-U4SU]. 

227 Brežec v. Croatia, App. No. 7177/10, ¶ 6 (Oct. 18, 2013) https://hudoc. 
echr.coe.int/eng?i=001-122432 [https://perma.cc/DF9Y-8TTK]. 

228 Id., ¶ 9. 
229 Id., ¶ 47. 
230 Id., ¶ 11. 

https://perma.cc/DF9Y-8TTK
https://hudoc
https://perma.cc/MU8C-U4SU
https://hudoc.echr.coe.int
https://perma.cc/PZL4-E5Q2
https://hudoc.echr.coe.int
https://perma.cc/Q6MK-YT49
https://hudoc.echr.coe.int/eng?i=001-216764
https://perma.cc/S8XB-TTUH
https://hudoc.echr.coe.int
https://perma.cc/CN63-LDWD
https://hudoc.echr.coe.int
https://perma.cc/Z2S6-2AXB
https://hudoc.echr.coe.int/eng?i=001-57600
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stressed that Ms. Brežec had remained in the unit for an exten-
sive length of time, during a tumultuous time for the region.231 

Moreover, the Court observed the eviction was something of 
existential concern for Ms. Brežec and that the private landlord 
had expressly promised to provide accommodation for all ten-
ants during the transition to privatization.232  As a result, the 
Court held that Ms. Brežec’s eviction was not necessary in a 
democratic society because Ms. Brežec was not “afforded ad-
equate procedural safeguards” by the Croatian courts and the 
eviction order was “not fair” in light of her circumstances.233 

Several Article 8 substantive due process cases have in-
volved persons belonging to historically marginalized ethnic 
and minority groups such as the Irish Travellers and Roma. 
The European Court has held that special consideration and 
weight must be given in proportionality analyses that involve 
vulnerable peoples with different lifestyles.234  The European 
Court often chastises European eviction courts for failing to 
consider the health and wellness of marginalized peoples, 
eviction’s effect on the family unit and young children, and 
the inability of evicted tenants to fnd alternative housing.235 

In a recent Irish case, Clare County Council v. McDonagh, 
the European Court asserted that the underprivileged and 
marginalized status of Irish Travellers should be taken into 
account in a proportionality assessment.236  Rachael Walsh de-
scribed McDonagh as signaling that Article 8 proportionality is 
“focused ‘much more on the social position, economic status 
and personal circumstance of the parties involved in property 
relations or disputes and less on their legal status or estab-
lished property rights.’”237 

231 Id., ¶ 47. 
232 Id. 
233 Id., ¶¶ 44–51. 
234 Connors v. United Kingdom, App. No. 66746/01, ¶  84 (Aug.  27, 2004) 

https://hudoc.echr.coe.int/eng?i=001-61795 [https://perma.cc/2MYK-PHF2]. 
235 See, e.g., id., ¶ 85. 
236 Clare Cnty. Council v. McDonagh, [2022] 2 IR 122 (SC) (Ir.). 
237 Rachael Walsh, Property, Proportionality, and Marginality, verFassungsblog 

(Feb.  4, 2022), https://verfassungsblog.de/property-proportionality-and-
marginality [https://perma.cc/55HW-PVLD] (quoting VAN DER WALT, supra 
note 3, at 245). 

https://verfassungsblog.de/property-proportionality-and-marginality
https://verfassungsblog.de/property-proportionality-and-marginality
https://perma.cc/55HW-PVLD
https://perma.cc/2MYK-PHF2
https://hudoc.echr.coe.int/eng?i=001-61795
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3. Tenants’ Right of Non-Discrimination 

All European nations have an obligation to protect human 
rights within their own borders. 238  Article 14 of the ECHR, 
which prohibits discrimination,239 is often read in conjunction 
with Article 8 and triggers a proportionality assessment in evic-
tion proceedings.  European courts must engage in a delicate 
balancing between two competing interests: respecting the sov-
ereignty of domestic European laws and upholding the requi-
site demands of supranational human rights. 

Questions concerning sexuality and gender discrimination 
are prevalent in European dispossessory disputes due to the 
failure of some European nations to modernize statutory and 
constitutional regimes to accommodate evolving social norms. 
In Karner v. Austria, a gay tenant entered into a lease agree-
ment with a private landlord for a Vienna fat.240  The man’s 
partner subsequently moved into the unit. Both men began 
to pay rent for the fat, but the partner was never listed as a 
tenant on the lease agreement.  Several years later, the original 
tenant died and his partner exercised rights under an Austrian 
rental law that allowed surviving family members to take over a 
tenancy.241  The purpose of the law was to protect married peo-
ple from being homeless due to a sudden loss of a partner.242 

The private landlord took steps to evict the surviving partner.243 

In subsequent legal proceedings, the man pled that the land-
lord violated his rights under the Austrian rental law.244  How-
ever, the Austrian Supreme Court held the private eviction was 
proper because the man’s gender and sexual identity prevented 
him from being considered a “life companion” under the rental 
law.245 

238 See  “Relating to Certain Aspects of the L. on the Use of Languages in 
Educ. in Belgium” v. Belgium, App. Nos. 1474/62, 1677/62, 1691/62, 1769/63, 
1994/63 and 2126/64, ¶  10 (July  23, 1968) https://hudoc.echr.coe.int/ 
eng?i=001-57525 [https://perma.cc/7BBC-BQX5] see also alIce donald, Jane 

gordon, & PhIlIP leach, the uk and the euroPean court oF huMan rIghts  154 (2012), 
https://www.equalityhumanrights.com/sites/default/files/83._european_ 
court_of_human_rights.pdf [https://perma.cc/E2FK-X698]. 

239 ECHR, supra note 5, art. 14. 
240 Karner v. Austria, 2003-IX Eur. Ct. H.R. 199, 206. 
241 Id. 
242 Id. 
243 Id. 
244 Id. 
245 Id. 

https://perma.cc/E2FK-X698
https://www.equalityhumanrights.com/sites/default/files/83._european
https://perma.cc/7BBC-BQX5
https://hudoc.echr.coe.int
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Before the European Court, the surviving partner chal-
lenged the proportionality of the eviction order under Articles 8 
and 14. The Austrian government did not deny that the sur-
viving partner was treated differently.246 The Austrian govern-
ment claimed it had a duty to protect the traditional family unit 
and that its denial to recognize the partner as a “life compan-
ion” was an objective and reasonable justifcation.247  While the 
European Court contemplated that protection of the traditional 
family unit could have merit, it ultimately ruled that “protect-
ing the family in the traditional sense is rather abstract.”248 

Further, the Court reasoned that proportionality requires a 
proper means-end ft.249  To satisfy proportionality, the sur-
viving partner’s eviction under Austrian landlord-tenant law 
had to be necessary to achieve the Austrian government’s 
aim of “protecting the family in the traditional sense.”250  The 
European Court concluded that it could not see the Austrian 
government “advanc[ing] any arguments that would allow such 
a conclusion” and ruled in favor of the surviving partner.251 

Other European nations have grappled with proportional-
ity in dispossessory actions that involve the collision between 
modern progressive values and so-called traditional norms and 
values embedded in landlord and tenant law.  Notably, in Kozak 
v. Poland, the European Court chastised Poland’s national 
constitution for defning marriage as a “union of a man and a 
woman,”252 which prevented Piotr Kozak, a gay man, from hav-
ing tenancy rights.253  The European Court held in Kozak that 
proportionality demanded judicial balancing of Poland’s consti-
tutional protection of family rights against human rights treaties 
and the recognition that de facto marital cohabitation, includ-
ing unmarried LGTBQ relationships.  These relationships, the 
Court stated, are afforded Article 8 protection.254  The Court rea-
soned that intrusions which infltrate the “intimate and vulner-
able sphere of an individual’s private life” require “particularly 

246 Id. at 211. 
247 Id. at 206, 211. 
248 Id. at 212–213. 
249 Id. at 213. 
250 Id. 
251 Id. 
252 Kozak v. Poland, App. No. 13102/02, ¶  98 (June  2, 2002) https:// 

hudoc.echr.coe.int/eng?i=001-97597 [https://perma.cc/8QDD-V9UR] (quoting 
konstytucJa rzeczyPosPolIteJ PolskIeJ [constItutIon], July 16, 1997, art. 18 (Pol.)). 

253 Id., ¶ 2. 
254 Id., ¶¶ 96–99. 

https://perma.cc/8QDD-V9UR
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weighty reasons” to justify an eviction based on those intru-
sions.255  The European Court then concluded that Mr. Kozak’s 
eviction based on his gender was an unjustifable and intrusive 
violation of his Article 8 and Article 14 rights.256 

As the European Court’s Karner and Kozak judgments 
make plain, courts conducting proportionality assessments in 
eviction actions must “take into account developments in so-
ciety and changes in the perception of social, civil-status and 
relational issues.”257  These factors include conducting propor-
tionality assessments to recognize that there is “not just one 
way or one choice in the sphere of leading and living one’s fam-
ily or private life.”258 

4. Public v. Private Landlords 

Whether the landlord is a public or private entity is signif-
cant for proportionality analysis.  Article 8 expressly states that 
a public authority cannot interfere with an individual’s home 
unless the interference is necessary in a democratic society.259 

Yet, Article 8’s protections are not limited to actions taken by a 
public authority; they extend to private parties as well.  While 
European Courts hold public landlords and public contracts 
under a higher level of judicial scrutiny in proportionality as-
sessments than private landlords and private contracts,260 

European nations must ensure that Article 8 rights are affr-
matively respected between private parties.261 

The distinction between private and public contracts un-
der Article 8 is rarely a concern in civil law countries because 
most civil countries, like the Netherlands and Germany, have 
crafted strong tenant protections in their domestic codes. In 
common law states, such as the United Kingdom, however, 

255 Id., ¶ 92. 
256 Id., ¶ 99. 
257 Id., ¶ 98. 
258 Id. 
259 ECHR, supra note 5, art. 8(2). 
260 See Vrzič v. Croatia, App. No. 43777/13, ¶  63–73 (Oct.  12, 2016) 

https://hudoc.echr.coe.int/eng?i=001-164681 [https://perma.cc/E9SZ-NFQM] 
(applying a “somewhat different” proportionality test); but see F.J.M. v. United 
Kingdom, App. No. 76202/16, ¶¶ 37–45 (Nov. 6, 2018) https://hudoc.echr.coe. 
int/fre?i=001-188124 [https://perma.cc/8RPG-9DLY] (holding that a propor-
tionality test was not necessary because “the legislature has prescribed how [the 
private parties’] respective Convention rights are to be respected.”). 

261 Guide on Article 8 of the European Convention on Human Rights, supra note 
157, ¶ 172 (citing McCann v. United Kingdom, App. No.18984/91 (Sept. 20, 1995), 
https://hudoc.echr.coe.int/eng?i=001-57943 [https://perma.cc/37VN-C69C]). 

https://hudoc.echr.coe.int/eng?i=001-164681
https://hudoc.echr.coe.int/fre?i=001-188124
https://hudoc.echr.coe.int/fre?i=001-188124
https://perma.cc/37VN-C69C
https://hudoc.echr.coe.int/eng?i=001-57943
https://perma.cc/8RPG-9DLY
https://perma.cc/E9SZ-NFQM
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there is typically a greater distinction between private and pub-
lic property laws.  Common law nations typically preserve a 
landlord’s right to exclude their private property.  Unsurpris-
ingly, then, the United Kingdom has generated several dispos-
sessory cases invoking Article 8 that have involved private and 
public contracts. 

The plain language of Article 8 indicates that a public au-
thority may not interfere with an individual’s right to respect for 
private and family life but-for certain enumerated exceptions.262 

The European Court’s foundational McCann v. United Kingdom 
made clear that public landlords in the United Kingdom are 
bound by Article 8.263 In McCann¸ a British family lived in a 
house owned by the local public authority.264  The British cou-
ple’s marriage broke down, and Mrs. McCann and her two chil-
dren left the home.265  Mrs. McCann was then rehoused by 
the local public authority due to domestic violence.266  Due to 
severe substandard conditions, the local public housing au-
thority deemed the unit unhabitable.267 However, Mr. McCann 
made amends with his wife and began making repairs to the 
second home so Mrs. McCann and her children could remain in 
the unit.268  A local housing offcer discovered that the unit was 
still occupied and induced Mrs. McCann to sign a termination 
agreement.269 The local housing authority eventually brought 
eviction proceedings.  The European Court held that anyone at 
risk of an Article 8 interference of the magnitude of eviction is 
entitled to a proportionality defense, even if their right of pos-
session of the property is terminated under domestic law.270 

The European Court concluded that the public housing au-
thority violated Article 8 because it bypassed the British statu-
tory scheme with the termination agreement and did not give 

262 ECHR, supra note 5, art. 8(2). 
263 McCann v. United Kingdom, App. No.18984/91, ¶¶ 50–55 (Sept. 20, 1995), 

https://hudoc.echr.coe.int/eng?i=001-57943 [https://perma.cc/37VN-C69C]. 
264 Id., ¶ 7. 
265 Id., ¶ 8. 
266 Id., ¶ 9. 
267 Id. The local housing authority’s inspection deemed the unit would re-

quire an investment of 15,000-pound sterling to make the unit meet habitability 
standards. 

268 Id. 
269 Id. 
270 Id., ¶ 50. The Court opined that “the loss of one’s home is a most extreme 

form of interference with the right to respect for the home.” 

https://hudoc.echr.coe.int/eng?i=001-57943
https://perma.cc/37VN-C69C
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any consideration to Mrs. McCann’s right to respect for her 
home.271 

After the conclusion of McCann, British courts were hesi-
tant to adhere to its principles.  In Manchester City Council v. 
Pinnock, a public housing case involving a shorthold tenancy,272 

the Supreme Court of the United Kingdom opined that Article 8 
proportionality would only merit suspension or revocation of a 
termination order, and continued possession by a U.K. tenant, 
in exceptional cases.273  The British Court, in part, assessed 
that the European Court’s jurisprudence was “unambiguous 
and consistent” but that British courts were not “bound to fol-
low every decision” of the European Court.274  Rather, British 
courts were required to “take into account” European Court 
decisions. The Court in Pinnock determined that “in virtually 
every case where a residential [tenant] has no contractual or 
statutory protection, and the local authority is entitled to pos-
session as a matter of domestic law, there will be a very strong 
case for saying that making an order for possession in favor of 
the landlord would be proportionate.”275  In many cases, evic-
tion analysis “is best left to the good sense and experience of 
judges sitting in the County Court.”276  If an Article 8 claim is 
raised in the domestic courts, that court should “initially con-
sider it summarily, and if, as will no doubt often be the case, 
the court is satisfed that, even if the facts relied on are made 
out, the point would not succeed, it should be dismissed.”277 

271 Id., ¶¶ 51–55. 
272 See Mark Jordan, The British Assured Shorthold Tenancy in a European 

Context: Extremity of Tenancy Law on the Fringes of Europe, in tenancy law and 

housIng PolIcy In euroPe: towards regulatory equIlIbrIuM, 239-50. (Christoph U. 
Shmid, ed., 2018) (explaining that shorthold tenancies are a form of rental control 
that affords tenants six months of rental protection which is then followed by no 
tenant protection; shorthold tenancies became the default tenancy arrangement 
in the United Kingdom by private landlords under Thatcher reforms in the 1980’s, 
which attempted to make the United Kingdom more private market friendly.); see 
generally eMIly walsh, a guIde to landlord and tenant law (2018). 

273 Manchester City Council v. Pinnock [2010] UKSC 45, [51]–[54], [2011] 2 
AC 104 (appeal taken from Eng. & Wales) https://www.bailii.org/uk/cases/ 
UKSC/2011/6.html [https://perma.cc/E97B-P5PJ]. 

274 Id. at [46]. 
275 Id. at [54] 
276 Id. at [57]. 
277 Id. at [61]. 

https://perma.cc/E97B-P5PJ
https://www.bailii.org/uk/cases
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The Pinnock decision278 created considerable confusion about 
the application of Article 8 proportionality in the United Kingdom, 
particularly in cases involving private landlords.  Most recently, 
F.J.M. v. United Kingdom appeared to confront the applicability of 
Article 8 to evictions initiated by private parties. In F.J.M., a ten-
ant with severe psychiatric and behavioral health problems was 
evicted due to a failure to satisfy mortgage payments on a private 
residence.279  The tenant argued that domestic British courts 
should have permitted her to assert a proportionality defense be-
cause her eviction was not necessary in a democratic society. 
F.J.M. failed to raise any arguments that applicable British laws 
lacked substantive proportionality.  The European Court articu-
lated the McCann principle that tenants were entitled to a propor-
tionality defense primarily applied in cases where they had been 
living in “State-owned or socially-owned accommodation[s].”280 

As a result, the European Court held that the tenant was not 
entitled to an Article 8 defense because (1) U.K. law suffciently 
protected her rights; and (2) the requirement of a proportionality 
assessment before entering a possession order would be “wholly 
unpredictable and potentially very damaging” on the private 
rental sector in the United Kingdom.281 

At frst glance, the F.J.M. decision appeared to close the door 
on the judicial application of a proportionality analysis in cases 
involving private landlords when the court determines that un-
derlying domestic law suffciently balances the rights of land-
lords and tenants.  However, not all European eviction scholars 
agree with such a reading of F.J.M. Michel Vols and Sarah Fick 
argue that commentators have fundamentally misread F.J.M.282 

Vols and Fick have conceded that Article 8 proportionality is a 
vertical legal principle between public and private actors. But 
the obligations imposed by Article 8 are still enforced by state 
organs (courts) against private parties through domestic laws.283 

Essentially, as the U.S. Supreme Court determined in Shelley v. 
Kraemer, contracts (like lease agreements or home sales) between 
private parties still rely on public entities—court systems—for 

278 For further discussion on Pinnock, see generally Dave Cowan & Caroline 
Hunter, Yeah But, No But – Pinnock and Powell in the Supreme Court, 75 Mod. l. 
rev. 78 (2012). 

279 F.J.M. v. United Kingdom, App. No. 76202/16, ¶¶  3–5 (Nov.  6, 2018) 
https://hudoc.echr.coe.int/fre?i=001-188124 [https://perma.cc/8RPG-9DLY] . 

280 Id., ¶ 37. 
281 Id., ¶ 43. 
282 Fick & Vols, supra note 178, at 138. 
283 Id. at 151. 

https://perma.cc/8RPG-9DLY
https://hudoc.echr.coe.int/fre?i=001-188124
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enforcement.  Because private contracts still fundamentally in-
volve public entities, European nations have a positive obligation 
to protect all people from interference with their Article 8 rights, 
including tenants renting from private landlords.284  Therefore, 
by not applying a proportionality assessment in an eviction ac-
tion initiated by a private landlord, a state may fail to adhere to 
its vertical Article 8 obligations.285 

Analyzing F.J.M., Vols and Fick have stressed that (1) un-
derlying British law did not provide the tenant a proportionality 
defense in her private law eviction; and (2) the British courts de-
nied the tenant a procedural proportionality defense.286  More-
over, because the F.J.M. tenant did not challenge British law 
itself as violating her substantive Article 8 rights on appeal— 
known under British law as a declaration of incompatibility287— 
the European Court’s analysis was limited to merely assessing 
the procedural actions of the British court.288  The FJM tenant 
may have been successful if she had challenged the substan-
tive proportionality of the British law, much like the tenant in 
Karner v. Austria challenged the application of the Austrian 
rental law’s interpretation of “life companion.” 

A recent British case in F.J.M.’s wake, Dean v. Mitchell, 
concluded with a fnding of incompatibility of British law with 
Article 8. Dean v. Mitchell involved two private parties and a 
dispute over a mobile home owned by Mr. Mitchell that sat on 
a campsite owned by Ms. Dean and others.  Mr. Mitchell had 
a license to rent the site, but Ms. Dean ultimately moved for 
possession of the land. British law did not entitle Mr. Mitchell 
with tenant-like protections because his living situation fell 
outside statutory protections even for certain mobile homes. 
Mr. Mitchell successfully argued that his mobile home should 
be protected based on his specifc circumstances and that, fur-
thermore, the British law in question, the Mobile Homes Act 
1983, was not compatible with Article 8 of the ECHR. The 
judge agreed, and an order of incompatibility with Article 8 

284 Id. 
285 Id. 
286 Id. 
287 A declaration of incompatibility is enshrined in British law pursuant to 

section 4 of the Human Rights Act of 1998. The law gives the authority for higher 
British courts to evaluate the compatibility of domestic law with the ECH and 
then issue a declaration if the domestic law is incompatible. For commentary on 
declarations of incompatibility, see Jeff King, Parliament’s Role Following Decla-
rations of Incompatibility Under the Human Rights Act, in ParlIaMents and huMan 

rIghts: redressIng the deMocratIc deFIcIt (2015). 
288 Fick & Vols, supra note 178, at 151. 
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was entered.289  Scholars Jennifer Russell and Lewis Graham 
have asserted that Dean v. Mitchell demonstrates “the infuence 
of human rights law” in dispossessory actions, “notwithstand-
ing the horizontal nature of the dispute and Ms. Dean et al.’s 
strong property rights.”290  Therefore, there remains hope for 
the application of Article 8 and the McCann principle to private 
landlords in the aftermath of F.J.M. 

European proportionality analyses are context-dependent. 
European courts look at the way in which both parties are 
situated before eviction proceedings commence. These indi-
vidual, context-dependent factors, often include a tenant’s risk 
of homelessness, health status, vulnerability, age, duration of 
occupation of the rental unit, and a long-term connection to 
Blackacre.  Even with these commonalities, civil and common 
law countries conduct proportionality assessments different-
ly.291  Schmid and Dinse’s four-part structure of European pro-
portionality demonstrates the ways in which specifc context 
affects the judicial determination of whether an order of pos-
session should be entered for a property owner.  Nowhere is 
this more evident than in proportionality analyses involving pri-
vate versus public leaseholds in common law countries like the 
United Kingdom. However, as Vols and Fick have argued, this 
does not mean cases involving private landlords are immune to 
proportionality under Article 8.  The F.J.M. decision was limited 
to the European Court reviewing whether the British courts 
properly followed their own domestic procedure rather than a 

289 Dean v. Mitchell [2023] EWHC 1479 (KB), https://www.bailii.org/ew/ 
cases/EWHC/KB/2023/1479.html [https://perma.cc/4WEY-TWRH]. 

290 Jennifer Russell & Lewis Graham, Dean v. Mitchell: The Resurrection of 
Article 8 in Private Possession Proceedings? 2023 conveyancer and ProPerty lawyer 

388, 396–97. 
291 Vols, supra note 137, at 748 (“The results presented above show that Member 

States balance residents’ and landlords’ rights in various ways. In countries such 
as Germany, Belgium and the Netherlands, the shift towards more protection of ten-
ants did not cause a (legal) uproar at all, due to the already strong tenant protection 
in those jurisdictions. Under Spanish law, tenants are not entitled to advance a pro-
portionality defence in court to have a court look at the context of their specifc evic-
tion case. Yet, Spanish Parliament discusses a Bill that will give tenants that right. 
In the United Kingdom, tenants in the public and social rental sectors are entitled to 
put forward a proportionality defence in court and ask the judge to check the pro-
portionality of the eviction in their specifc cases.  Still, in the private rentals sector 
tenants do not have the right to this type of individualized proportionality testing, 
because the Supreme Court held that Parliament already took the proportionality 
of making an order for possession into account through the Housing Act 1988.  In 
countries such as Sweden and France, courts accept that residents are entitled to 
ask court to review the proportionality of the eviction in their specifc case but take 
a slightly conservative stance that fts in the traditional rights paradigm . . . .”). 

https://perma.cc/4WEY-TWRH
https://www.bailii.org/ew
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conclusion that proportionality assessments are unavailable 
to tenants renting from private market landlords.  Even with 
the availability of a proportionality defense for tenants in an 
eviction hearing, European proportionality assessments do not 
guarantee a particular outcome. Rather, European proportion-
ality shifts the rights framework from one rooted in property 
and contract law principles to a progressive property schema 
infused with social concerns that justly and equitably consider 
the rights of both the owners and occupants of property. 

III 
ProPortIonal PossessIon In the unIted states 

Europe provides an optimistic example of how to balance 
competing interests and concerns in dispossessory hearings. 
Of course, the United States is not a party state to the ECHR or 
its sister treaties, nor is the United States bound by European 
laws or the European Court.  The United States has not ratifed 
the ICESCR. Modern U.S. eviction law, instead, should refect 
the way the United States “resolve[s] conficting claims, visions, 
values, and histories.”292 

The current state of U.S. eviction processes and their 
downstream effects paints an unfattering portrait of one of the 
wealthiest countries in the world. The United States has the 
highest eviction rate of OECD countries.293  U.S. landlords fle 
over 3.6 million evictions each year.294  Eviction flings have 
increased by over 50% in some U.S. cities since the COVID-19 
pandemic.295  The Eviction Lab, which tracks evictions in thirty-
four cities in ten U.S. states, has reported over one million 
evictions from September 2022 to August 2023.296  State-level 
housing policies have a strong association with county-level 
eviction fling risk.297  The alarming number of U.S. evictions 

292 underkuFFler, supra note 139, at 11. 
293 organIsatIon For econ. co-oPeratIon & dev., HC3.3. Evictions, 3, (Apr. 29, 

2024) https://www.oecd.org/els/family/HC3-3-Evictions.pdf [https://perma. 
cc/7NCC-FKET]. 

294 Michael Casey & R.J. Rico, Eviction Filings Soar Over 50% Above Pre-
Pandemic Levels in Some Cities as Rents Increase, Pbs news (June 17, 2023, 2:42 PM), 
https://www.pbs.org/newshour/nation/eviction-flings-soar-over-50-above-pre-
pandemic-levels-in-some-cities-as-rents-increase#:~:text=Eviction%20flings%20 
are%20more%20than,million%20eviction%20cases%20every%20year [https:// 
perma.cc/3A8B-W6NV]; see also evIctIon lab, https://evictionlab.org/eviction-
tracking/ [https://perma.cc/U9ZP-7NBL]. 

295 Casey & Rico, supra note 294. 
296 evIctIon lab, supra note 294, at 6. 
297 Gromis, Henderson & Desmond, supra note 111. 

https://perma.cc/U9ZP-7NBL
https://evictionlab.org/eviction
https://www.pbs.org/newshour/nation/eviction-filings-soar-over-50-above-pre
https://perma
https://www.oecd.org/els/family/HC3-3-Evictions.pdf
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has led to an increase in persons experiencing homelessness298 

and severe, negative health outcomes for evicted tenants.299 

Evictions increase healthcare spending while disrupting health 
care access and result in poor health outcomes for tenants.300 

U.S. eviction law must be re-aligned to prioritize justice over a 
landlord’s absolute right to exclude.  The infusion of propor-
tionality principles into U.S. eviction hearings also functions 
as a corrective counterbalance to systems of exploitation that 
have been promulgated by twentieth century housing policies. 

A. Prioritizing Justice 

U.S. eviction law must evolve to prioritize justice over cer-
tainty. The current legal framework for eviction in the United 
States is an expedited process that prioritizes perceived ef-
fciency and predictability.  Under the current doctrine, the 
dominant legal inquiries concern title to the property, how the 
parties have contracted to use the property, and whether there 
exist violations of the lease agreement.  In certain jurisdictions, 
the analysis is further restricted: only issues “germane” to the 
proceeding may be adjudicated in an eviction hearing.301 

298 Eviction Filings Associated with Increases in Homelessness, nat’l low In-
coMe hous. coal. (Apr.  10, 2023), https://nlihc.org/resource/eviction-flings-
associated-increases-homelessness. [https://perma.cc/X8WF-N87H]; COVID-19 
Homeless System Response: Strategies for Eviction Prevention, u.s. deP’t oF hous. 
& urb. dev., https://fles.hudexchange.info/resources/documents/COVID-
19-Homeless-System-Response-Strategies-for-Eviction-Prevention.pdf [https:// 
perma.cc/SQ49-834T]; see also generally Robert Collinson & Davin Reed, The 
Effects of Evictions on Low-Income Households (Dec.  2018), https://www.law. 
nyu.edu/sites/default/files/upload_documents/evictions_collinson_reed.pdf 
[https://perma.cc/SJ44-E7MR]. 

299 See generally Wyatt P. Bensken et al., Health Status and Chronic Disease 
Burden of the Homeless Population: An Analysis of Two Decades of Multi-Institutional 
Electronic Medical Records, 32 J. health care Poor & underserved 1619 (2021); Nick 
Graetz et al., The Impacts of Rent Burden and Eviction on Mortality in the United States, 
2000-2019, 340 soc. scI. & Med. 1 (2023), https://pmc.ncbi.nlm.nih.gov/articles/ 
PMC10828546/pdf/main.pdf [https://perma.cc/LC54-U52C]; Morgan K. Hoke & 
Courtney E. Boen, The Health Impacts of Eviction: Evidence from the National Lon-
gitudinal Study of Adolescent to Adult Health, 273 soc. scI. Med. 1 (2021), https:// 
www.sciencedirect.com/science/article/pii/S0277953621000745?via%3Dihub 
[https://perma.cc/Y8RC-REV3]; Corey Hazekamp, Sana Yousuf, Kelli Day, Mary 
Kate Daly & Karen Sheehan, Eviction and Pediatric Health Outcomes in Chicago, 
45 J. cMty. health 891 (2020) (fnding that evictions and eviction fling rates were 
signifcant predictors for very low birth weight and infant mortality). 

300 Gabriel L. Schwartz, Justin M. Feldman, Scarlett S. Wang, & Sherry A. 
Glied, Eviction, Healthcare Utilization, and Disenrollment among New York City 
Medicaid Patients, 62 aM. J. oF PreventatIve Med. 157, 160 (2022). 

301 735 Ill. coMP. stat. 5/9-106 (“[N]o matters not germane to the distinc-
tive purpose of the proceeding shall be introduced by joinder, counterclaim or 
otherwise.”). 

https://perma.cc/Y8RC-REV3
www.sciencedirect.com/science/article/pii/S0277953621000745?via%3Dihub
https://perma.cc/LC54-U52C
https://pmc.ncbi.nlm.nih.gov/articles
https://perma.cc/SJ44-E7MR
https://nyu.edu/sites/default/files/upload_documents/evictions_collinson_reed.pdf
https://www.law
https://files.hudexchange.info/resources/documents/COVID
https://perma.cc/X8WF-N87H
https://nlihc.org/resource/eviction-filings
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This narrow inquiry leaves no room for questions concern-
ing the necessity of an eviction or the role of housing as a social 
good distinct from its function as a fnancial asset.  The result is 
a system that churns through dispossessory cases in an aver-
age of less than two minutes.302  This expedited judicial process 
strips vital context from the proceedings.  What circumstances 
led the tenant to allegedly violate the lease? Are there factors 
such as historical, ethnic, and minority marginalization, home-
lessness risk, probability of severe health consequences, the 
scope and duration of the tenancy, the potential for displace-
ment of children living in precarious family situations, or the 
overall public interest in preventing a specifc eviction that the 
court cannot consider? What will happen to the parties after a 
judgment is entered?  Who else will be affected by the court’s 
decision? Will children experience homelessness because their 
parents’ unemployment led to a missed rental payment?  These 
questions challenge the fundamental assumption of eviction 
adjudication: title and contract determine superiority of inter-
ests. Nothing else matters. 

As Europe’s implementation of the proportionality principle 
demonstrates, however, eviction proceedings can incorporate 
these progressive property values and social factors to achieve 
justice without abandoning the rights of property owners.303  In 
U.S. eviction law, a proportionality infusion is not only feasible, 
but necessary. The commodifcation of housing only consid-
ers property as a capital asset.  But housing is so much more: 
it is a fundamental human necessity.304  The past century of 
U.S. housing policy refects a trend of government abdicating 
its responsibility to ensure safe and adequate housing accom-
modations for the most vulnerable. While the government pre-
viously constructed and operated housing accommodations, in 
the latter half of the twentieth century, it shifted to outsourcing 
housing to the private market.305  This outsourcing ossifed the 
essence of housing, fundamentally transforming human need 
into a capital asset that undergirds the entire economy. 

Rather than framing evictions as a battle of rights in a 
property—the landlord’s ownership interest against the tenant’s 

302 No Time for Justice: A Study of Chicago’s Eviction Court, supra note 88. 
303 Even in the “proportionality paradise” of the Netherlands, Dutch landlords 

are successful in 68% of eviction proceedings.  See Vols, supra note 137, at 744. 
304 Madden & Marcuse, supra note 81, at 12; John gIlderblooM & rIchard P. 

aPPelbauM, rethInkIng rental housIng 5, 68 (1987); Byrne & Culhane, supra note 136, 
at 381. 

305 See supra section I.A. 
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right to occupy—our adjudication process can ask what rights-
holding means to the interests of justice.306  Instead of the cur-
rent narrow scope of inquiry centered on superior title and 
contract rights, the process can examine multiple factors and 
balance interests to arrive at a just outcome.307  Our system of 
justice can embrace a nuanced consideration of “which rights to 
care about and which ones to discard,”308 and we can aspire to 
look at context and circumstances in an eviction hearing. 

Critics of proportionality will point out that this balancing 
of interests invites greater uncertainty to the eviction process 
than the current legal framework.  They’re not wrong.  But we 
should question why we are beholden to a legal system that 
is comfortable prioritizing certainty over justice. The U.S. le-
gal system values certainty, effciency, and expediency.  To 
be sure, respect for judicial economy is worthwhile and prag-
matic. Judicial systems need structure and boundaries to ren-
der decisions, and parties to a case deserve a timely resolution. 
However, in the context of eviction, what certainty does the 
legal system prioritize? Given that 85% to 95% of cases result 
in a favorable outcome for the landlord,309 the status quo dis-
proportionately favors one party in an eviction: the party with 
ownership of a capital asset that ultimately fuels the global 
market. 

Europe’s proportionality approach evidences an ability to 
balance the rights of the landlord and the tenant.  As Irish 
scholar Rachael Walsh notes, “a middle-ground position: re-
spect for private property rights, appropriately delimited by 
social justice considerations” “is achievable. . .without funda-
mental destabilising effects.”310  A system that allows for more 

306 JaMal greene, supra note 131, at 89 (“The American approach [to rights] 
is dangerous because it divides us into those who have rights and those who 
don’t . . . ”; “[T]his is how we end up with a right to nunchucks but not to food.”). 

307 Id. at 110. 
308 Id. at 90. 
309 geMInIanI, chIn & FeldMan-schwartz, supra note 109, at 3, 4. 
310 walsh, supra note 141, at 11–12. (quoting Rachael Walsh & Lorna Fox 

O’Mahoney, Land law, Property Ideologies and the British-Irish Relationship, 47 
coMMon l. world rev., 7, 26 (2018)). The full text is as follows: 

The Irish case-study reveals through its doctrine and outcomes, 
‘  .  .  .an ongoing process of legal and political negotiation towards a 
middle-ground position: respect for private property rights, appro-
priately delimited by social justice considerations.’ It demonstrates 
that socially responsive constitutional protection of property rights is 
achievable, but that a degree of unpredictability concerning the scope 
of constitutionally protected property rights is inevitable.  However, 
the outcomes in Irish constitutional property law have been such 
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comprehensive, justice-oriented considerations need not sac-
rifce judicial stability. U.S. eviction adjudication can take a 
more holistic view of possessory interests in property wherein 
private property rights are neither eliminated nor subjugated 
entirely to social interests, but nor are social interests entirely 
irrelevant to the proceedings. 

Glimmers of a European proportional approach already ex-
ist in modern U.S. law.  The COVID-19 CARES Act and Cen-
ters for Disease Prevention and Control eviction moratorium 
are the most striking examples of grafting proportionality prin-
ciples into American landlord tenant law at the federal level. 
On March 27, 2020, as the COVID-19 pandemic ravaged the 
U.S., the CARES Act was passed.311  The CARES Act created 
a temporary moratorium on eviction flings for individuals in 
federally backed housing properties, including individuals par-
ticipating in VAWA, the rural housing voucher program, or in a 
rental unit with a federally backed mortgage loan or multifamily 
mortgage loan.312  The CARES Act eviction moratorium expired 
July 24,2020.  On September 4, 2020, as the COVID-19 pan-
demic surged on, CDC Director Dr. Rochelle Walensky executed 
her authority under Section 361 of the Public Health Service 
Act313 and ordered a nationwide eviction moratorium for non-
payment of rent in the interest of public health.314 The CDC 
moratorium was wildly successful. It prevented an estimated 
million and a half eviction flings315 and ran concurrently with 

that unpredictability is largely confned to its margins, showing that a 
predominantly contextual approach can be adopted in constitutional 
property rights adjudication without fundamental destabilising effects. 

Id. 

311 Coronavirus Aid, Relief, and Economic Security Act (“CARES Act”), Pub. L. 
No. 116-136, 134 Stat. 281 (2020). 

312 CARES Act § 4024. 
313 42 U.S.C. § 264(a). 
314 Temporary Halt in Residential Evictions to Prevent the Further Spread 

of COVID-19, 85 Fed. Reg. 55292 (Sept. 4, 2020); Federal Eviction Moratori-
ums in Response to the COVID-19 Pandemic, cong. rsch. serv. (Mar. 30, 2021), 
https://crsreports.congress.gov/product/pdf/IN/IN11516 [https://perma.cc/ 
WHW9-63TK]. 

315 A. Martinez, Evictions Are Increasing Dramatically Since the Lifting of 
Pandemic-Era Protections, nat’l Pub. radIo, (June 21, 2023, 5:13 AM), https:// 
www.npr.org/2023/06/21/1183408490/evictions-are-increasing-dramatically-
since-the-lifting-of-pandemic-era-protecti#:~:text=Like%20I%20said%2C% 
20we%20saw,2021%20by%20the%20federal%20moratorium [https://perma.cc/ 
24SQ-BVQP]. 

https://perma.cc
www.npr.org/2023/06/21/1183408490/evictions-are-increasing-dramatically
https://perma.cc
https://crsreports.congress.gov/product/pdf/IN/IN11516
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state and local eviction moratoria.316  The CDC eviction mora-
torium was applicable to most landlords and halted evictions of 
non-paying tenants absent certain enumerated exceptions.317 

It covered 6.5 million rental households that were behind on 
rent.318  In issuing the order for an eviction moratorium, the 
CDC stressed the need to protect the health of the most vulner-
able, including individuals with underlying medical conditions 
and people at risk of experiencing homelessness.319 

The CDC moratorium was extended multiple times and Ini-
tially withstood Supreme Court scrutiny.320  The victory was 
short-lived. On August 26, 2021, the Supreme Court held that 
the CDC Director’s invocation of the Public Health Services Act 
§ 361 to implement a nationwide eviction moratorium was a 
“wafer-thin reed on which to rest such sweeping power.”321  The 
majority held that Congress, not the CDC, should promulgate 
an eviction moratorium.  The majority even admitted that “it is 
indisputable that the public has a strong interest in combating 

316 Peter Hepburn & Renee Louis, Preliminary Analysis: Shifts in Eviction Fil-
ings from the CARES Act to the CDC Order, evIctIon lab, (Sept. 22, 2020), https:// 
evictionlab.org/shifts-in-eviction-flings-from-cares-act-to-cdc-order/ [https:// 
perma.cc/QE69-FA9W] (discussing the additional impact of state and local 
eviction moratoria for renters while the CDC’s moratorium was in effect); see 
also Emily A. Benfer et al., COVID-19 Housing Policy: State and Federal Eviction 
Moratoria and Supportive Measures in the United States During the Pandemic, 33 
hous. Pol’y debate 1390 (2022). 

317 Alabama Ass’n. of Realtors v. Dept.t of Health & Hum. Servs., 141 S.Ct. 
2485, 2489 (2021). 

318 Federal Moratorium on Evictions for Nonpayment of Rent, natIonal housIng 

law ProJect, 1, https://nlihc.org/sites/default/fles/Overview-of-National-Eviction-
Moratorium.pdf. [https://perma.cc/43H9-LJLF]. To exercise their rights under 
the moratorium, renters submitted a declaration attesting that they (1) used “best 
efforts” to obtain governmental assistance for rent or housing; (2) meet income 
requirements, (3) are unable to pay rent due to “substantial loss of household 
income, loss of compensable hours of work or wages, a lay-off, or extraordinary 
out-of-pocket medical expenses”; (4) continue to use best efforts to make timely 
rental payments as close to full rental payments as permitted, and (5) no alterna-
tive housing options are available.  See id. at 6. 

319 Temporary Halt in Residential Evictions to Prevent the Further Spread of 
COVID-19, 85 Fed. Reg. 55292 (Sept. 4, 2020). 

320 Nina Totenberg & Chris Arnold, The Supreme Court Leaves the CDC’s Mora-
torium on Evictions in Place, nat’l Pub. radIo (June 29, 2021, 7:53 PM), https:// 
www.npr.org/2021/06/29/1003268497/the-supreme-court-leaves-the-cdcs-
moratorium-on-evictions-in-place [https://perma.cc/GTD8-7EDG]. 

321 Alabama Ass’n of Realtors, 141 S. Ct. at 2489; see also Carl Romer & 
Kristen Broady, In Overturning the Eviction Moratorium, the Supreme Court Con-
tinues Its History of Harming Black Households, brookIngs Inst. (Sept. 14, 2021), 
https://www.brookings.edu/articles/in-overturning-the-eviction-moratorium-
the-supreme-court-continues-its-history-of-harming-black-households [https:// 
perma.cc/7ZTM-XSTW]. 

https://www.brookings.edu/articles/in-overturning-the-eviction-moratorium
https://perma.cc/GTD8-7EDG
www.npr.org/2021/06/29/1003268497/the-supreme-court-leaves-the-cdcs
https://perma.cc/43H9-LJLF
https://nlihc.org/sites/default/files/Overview-of-National-Eviction
https://evictionlab.org/shifts-in-eviction-filings-from-cares-act-to-cdc-order
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the spread of the COVID-19 Delta variant.  But our system 
does not permit agencies to act unlawfully even in pursuit of 
desirable ends.”322  In his dissent, Justice Breyer articulated 
that a “balance of the equities strongly favor[ed]” protecting 
tenants and public health, and that “the health of millions” 
was at stake with the CDC’s eviction moratorium. Neverthe-
less, the CDC’s moratorium ended, and eviction proceedings 
skyrocketed.323 

While the COVID-19 eviction moratoria provide limited ex-
amples of the federal government leveraging proportionality 
principles in U.S. law, examples of a proportional approach to 
possession exist in a handful of state and local jurisdictions. 
As progressive property scholars point out, “local rent-control 
and eviction-protection ordinances [are] examples of the norms 
and values for which they advocate. More specifcally, some 
recent progressive-property accounts have pointed out that lo-
cal rent-control and eviction-protection ordinances attempt to 
protect crucially important dignitary interests through prop-
erty law. . . .”324 

At the state level, California leads the way in providing ro-
bust eviction law protections for tenants.  California eviction 
law provides a justice-centered balancing between the inter-
ests of a landlord and tenant.  For example, the State’s Ellis 
Act grants rental-property landlords the right to exit the rental 
housing market and sell or demolish their rental units.325 

Local municipalities, however, can place conditions and re-
strictions on landlords who evict tenants in the process of ex-
ercising their Ellis Act rights. Landlords must follow stringent 
procedural requirements.326  San Jose requires that tenants be 
given a 120-day notice of an Ellis eviction; special populations, 
including seniors, terminally or catastrophically ill persons, 
and residents with school-aged children are entitled to up to a 
one-year notice.327  San Francisco, San Jose, and Los Angeles 
ordinances require tenants to be compensated for relocation 

322 Ala. Ass’n of Realtors, 141 S. Ct. at 2490 (citing Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U.S. 579, 582, 585–586 (1952)). 

323 Ala. Ass’n of Realtors, 141 S. Ct. at 2492, 2494 (Breyer, J., dissenting). 
324 Zachary Bray, The New Progressive Property and the Low-Income Housing 

Confict, 2012 b.y.u. l. rev.1109, 1139–40. 
325 cal. gov. code§ 7060-7060.7 (Deering 1985). 
326 See, e.g. s.F., cal. adMIn. code § 37.9A. 
327 See City of San Jose, Ellis Act Ordinance, https://www.sanjoseca.gov/ 

your-government/departments-offces/housing/tenants/learn-about-notices-to-
vacate/ellis-act-ordinance [https://perma.cc/LSQ8-3YGR]. 

https://perma.cc/LSQ8-3YGR
https://www.sanjoseca.gov
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expenses in an Ellis eviction.328 Moreover, a landlord’s intent 
for the future of the property is paramount to what legal ac-
tions follow an Ellis eviction. It is a fact-dependent inquiry to 
determine whether the removal of the unit from the long-term 
rental housing market is appropriate.  In 2020, the Ellis Act 
was amended to require any unit returned to the rental market 
during the 10-year constraint period to effectuate a return of 
the entire rental property to the market, “with exceptions for 
certain owner-occupied units.”329 

Other jurisdictions prohibit landlords from evicting ten-
ants at-will, a process referred to as “just cause” eviction.  Five 
states currently have just cause eviction laws.330  Generally, just 
cause legislation consists of “three core components: (1) the def-
nition of the legal grounds for eviction, (2) the placing of limits 
on rental increases, and (3) the enhancement of written notice 
requirements.”331  In a just cause eviction, a landlord’s right to dis-
possess a tenant from the property does not arise unless the ten-
ant, for example, violates the lease agreement, fails to pay rent, or 
commits property damage, disturbance, or disorderly conduct.332 

Several cities have followed suit.333  Notably, Los Angeles’s 
just cause eviction law infuses proportionality into the question 

328 Brian J. Asquith, The Effects of an Ellis Act Eviction on Neighborhood 
Socioeconomic Status, (W. E. Upjohn Institute, Working Paper No. 22-374, 2022), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4283770 [https://perma. 
cc/BMS5-A6HE]; see s.F. cal. adMIn code § 37.9A,37.9A(e) (requiring compen-
sation to be adjusted based on the Consumer Price Index (“CPI”); Jack Rogers, 
Los Angeles to Force Landlords to Pay Tenants’ Relocation Costs, globest.coM 

(Jan.  24, 2023, 6:45 AM), https://www.globest.com/2023/01/24/los-angeles-
to-force-landlords-to-pay-tenants-relocation-costs/#:~:text=Under%20the% 
20new%20law%2C%20landlords,plus%20%241%2C411%20in%20moving% 
20costs [https://perma.cc/PA9T-QTYN]; City of San Jose, supra note 327. San 
Francisco and San Jose require the compensation to be adjusted based on the 
Consumer Price Index (“CPI”). Id.; s.F. cal. adMIn code § 37.9A,37.9A(e). 

329 See New Legislation Regarding Ellis Act Evictions, sF.gov (July 19, 2022), 
https://sf.gov/news/new-legislation-regarding-ellis-act-evictions [https://perma. 
cc/EH7Y-6UNZ]. Currently, San Francisco landlords in an Ellis eviction must 
compensate eligible tenants $10,000 per individual, capped at $30,000 per house-
hold, plus an additional $6,700 for tenants who are elderly or disabled.  These new 
amounts will increase every March 1. 

330 New Jersey, California, New Hampshire, Oregon, and Washington. Jade 
Vasquez & Sarah Gallagher, Promoting Housing Stability through Just Cause Evic-
tion Legislation, nat’l low IncoMe hous. coal. (May 17, 2022), https://nlihc.org/ 
sites/default/fles/Promoting-Housing-Stability-Through-Just-Cause-Eviction-
Legislation.pdf [https://perma.cc/ZM4V-B9Q5]. 

331 Id. at 2–3. 
332 Id. 
333 See, for example, Los Angeles and New York City.  Infra notes 334–38 and 

accompanying text. 

https://perma.cc/ZM4V-B9Q5
https://nlihc.org
https://perma
https://sf.gov/news/new-legislation-regarding-ellis-act-evictions
https://perma.cc/PA9T-QTYN
https://www.globest.com/2023/01/24/los-angeles
https://globest.coM
https://perma
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4283770
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of ripeness in eviction proceedings.334  Pursuant to Los Angeles 
eviction law, there is a threshold amount of unpaid rent that 
a landlord must be owed before an eviction action can ever be 
initiated. A landlord does not have a valid claim to dispos-
sess a tenant from the property for non-payment of rent unless 
and until the tenant’s outstanding rent exceeds one month of 
a “fair market rent” valuation.335  Typically, a tenant’s failure 
to tender to the landlord anything less than a full month’s rent 
is considered a material breach of the lease agreement. Los 
Angeles’ law, though, softens this traditional rule.  An L.A. ten-
ant who provides the landlord with half of their rental obliga-
tion cannot be evicted. The fair market rental valuation is a 
creative infusion of proportionality that weakens the absolut-
ism in property law and embraces the foundational contract 
law principle of materiality of breach to protect tenants from 
unjust eviction.  However, the Los Angeles law is not pro-tenant 
at the expense of the landlord.  Just cause eviction rights do 
not protect tenants until (1) the expiration of an initial lease or 
(2) after six months of tenancy, whichever commences frst.336 

Likewise New York City courts can consider a tenant’s extenu-
ating circumstances to determine whether an eviction is proper 
and just. A “temporary fnancial embarrassment,” such as a 
tenant’s isolated instance of a late rental payment, is not con-
sidered an appropriate ground for an eviction when the tenant 
could have satisfed his rental obligations with a prospective 
payment schedule.337  New York eviction court judges may 
also fnd for the landlord but stay the order of possession if a 
tenant will be harmed or experience homelessness following 
eviction.338 

334 Julia Wick, What to Know About L.A.’s New Tenant Protection Laws, 
l.a. tIMes (Feb. 7, 2023, 8:06 PM), https://www.latimes.com/california/ 
story/2023-02-07/what-to-know-about-l-a-s-new-tenant-protection-laws 
[https://perma.cc/GV2H-8KMM]. 

335 Id. This amount is set by HUD rather than a private party. 
336 The City of Los Angeles Creates Just Cause Tenant Eviction Protections 

that Apply to Most Rentals, law oFFIce oF davId PIotrowskI: blog, (Mar. 10, 2023), 
https://www.attorneydavid.com/blog/city-of-los-angeles-creates-just-cause-
tenant-eviction-protections-on-most-rentals/ [https://perma.cc/SMQ3-T9KW]. 

337 326-330 E. 35th St. Assoc. v. Sofzade, 741 N.Y.S.2d 380, 382 (N.Y. 2002). 
The court further opined that the appropriateness of such a discretionary stay 
required a balancing of factors, including “the length of the tenancy, the tenant’s 
payment history prior to the rent defaults complained of, the circumstances and 
severity of the rent defaults, and the tenant’s present fnancial status or other 
relevant indicia of creditworthiness.”  Id. 

338 See N.Y. R.P.A.P.L. 749(3) (stating that New York courts have the power to 
stay or vacate a possession order for good cause); Parkchester Apts. Co. v. Heim, 

https://N.Y.S.2d
https://perma.cc/SMQ3-T9KW
https://www.attorneydavid.com/blog/city-of-los-angeles-creates-just-cause
https://perma.cc/GV2H-8KMM
https://www.latimes.com/california
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The inclusion of proportionality principles in American 
landlord-tenant law shifts eviction law away from Draconian ex-
clusionary rights of landlords and emphasizes context and bal-
ancing to achieve justice. The COVID-19 era eviction moratoria 
illustrate the ability of policymakers to take social and health 
consequences into account in dispossessory actions and push 
back against the notion that superior ownership interests should 
always prevail. State and local protections, likewise, illustrate 
that incorporating proportionality principles is not overly cum-
bersome on the judiciary, nor does it shift the balance of evictions 
entirely in favor of tenants.  Infusing proportionality principles 
into U.S. eviction hearings is socially, morally, ethically, and eco-
nomically viable. Ultimately, it is possible to adopt a more com-
prehensive legal framework to arrive at a more just outcome. 

B. Corrective Counterbalancing 

While the previous section discusses the merits of prioritiz-
ing justice over effciency, this section addresses why such a 
shift is necessary and applicable to dispossessory cases involving 
both federally-assisted housing and private market tenancies. 
Federally-assisted housing refers to housing that is subsidized 
with public funding. The extent of governmental assistance for 
a housing accommodation can be thought of in terms of a spec-
trum. On one end, rental housing is owned and operated di-
rectly by a governmental agency like a public housing authority. 
On the other end, rental housing is privately owned and oper-
ated. In the middle of the spectrum, private landlords operate 
rental housing and receive federal subsidies such as housing 
choice vouchers or low-income housing tax credits.339 

If you accept that a proportionality assessment has a place 
in dispossessory hearings, it is easier to envision that applica-
tion to public housing authorities and governmental housing 
providers.  These are agencies acting on behalf of the govern-
ment that have not only taken steps to fulfl the goal of provid-
ing a basic human need to residents but have also identifed 
vulnerable tenants in need of housing assistance. Evicting ten-
ants the government has deemed eligible for housing assistance 

607 N.Y.S.2d 212 (N.Y. App. Div. 1993) (holding that good cause for staying a 
possession order involves a judge reviewing the circumstances involved in an 
eviction); see also Guidance Ctr. of Westchester v. Artist, 2023 N.Y. Misc. LEXIS 
19071, *12–13 (holding that a possession order be issued for the landlord, but 
stayed for 30 days). 

339 These subsidies are offered as examples, rather than an exhaustive list. 

https://N.Y.S.2d
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all but guarantees these tenants will experience unstable hous-
ing or homelessness following displacement. In Europe, given 
that Article 8 protects matters of “central importance” for a 
person’s “identity, self-determination, physical and moral in-
tegrity, maintenance of relationships . . . [and security],”340 the 
European Court has opined that a tenant’s eviction from public 
housing without a government providing “permanent, or even 
temporary, accommodation” constitutes a failure of the govern-
ment to contribute to the “solution of [a] housing need.”341  This 
reasoning is refected in current U.S. Section 8 policy, which 
prohibits landlords from evicting tenants without just cause.342 

Applying proportionality analyses to private landlords is 
more complicated because American law privileges private 
landownership.343 Even in Europe, with Article 8 of the ECHR, 
there remains variability in how proportionality is applied to 
private market landlords bringing eviction actions.344  However, 
the complexity does not merit the elimination of proportion-
ality principles in these cases. Shelley sets a precedent that 
American courts can intervene in private housing contracts to 
prevent gross social and racial injustice. 

The privileging of private landownership in eviction law has 
perpetuated social and racial inequality.345  Decades of disin-
vestment in housing for vulnerable populations coupled with 
commodifcation of the long-term rental housing market and 
a regulatory schema that incentivizes landlords to repeatedly 
churn through tenants creates two levels of exploitation in 
rental housing.346 

340 Connors v. United Kingdom, App. No. 66746/01, ¶  82 (Aug.  27, 2004) 
https://hudoc.echr.coe.int/eng?i=001-61795 [https://perma.cc/2MYK-PHF2]). 

341 Case of Gladysheva v. Russia, App. No. 7097/10, ¶ (Mar. 6, 2012), https:// 
hudoc.echr.coe.int/eng?i=001-107713 [https://perma.cc/4SGS-35M2]. 

342 24 C.F.R. § 982.310 (a)–(d) (2016).  Just cause evictions under Section 8 
include serious violations (e.g., nonpayment of rent, repeated lease violations, or 
violation of federal, State, or local laws), criminal activity occurring in, on, or near 
the rental property (including by any tenant, household member or guest), and 
other good cause (e.g. a tenant’s failure to accept a new lease or revision, nui-
sance, using the unit for an unintended purpose, or business/economic reasons 
such as a sale of the property, property renovations, or increasing rent). 

343 Monea, supra note 19, at 386–88; Katz, supra note 19, at 2044. 
344 See discussion, supra subpart II.B.4. 
345 See Scherer, supra note 20, at 9, 47–57; see generally The Limits of Good 

Law: A Study of Housing Court Outcomes, supra note 20; Eviction Court Displace-
ment Rates, supra note 20. 

346 For a more detailed discussion of exploitation in the rental housing mar-
ket see Philip M. E. Garboden, Moving Beyond Good Landlord, Bad Landlord: 

https://perma.cc/4SGS-35M2
https://perma.cc/2MYK-PHF2
https://hudoc.echr.coe.int/eng?i=001-61795


CORNELL LAW REVIEW

01_Singleton.indd  1142 1/2/2026  12:08:26 PM

 

 

 
 

    
     

           

       
         

  

 

1142 [Vol. 110:1081 

The frst is between the individual landlord and tenant. 
The dearth of affordable housing leaves low-income tenants 
vulnerable to housing instability and homelessness. Demand 
for affordable long-term rental accommodations so far out-
strips supply that tenants, who occupy the inferior bargaining 
position with respect to landlords, are pressured into accept-
ing housing that is overpriced or under-maintained—usually 
both.347  Overpaying more for housing that commonly fails to 
meet habitability standards exacerbates housing instability for 
low-income tenants, creating a precarious situation.  Tenants 
are paying too much for poor housing and often paying out of 
pocket to attempt to address unhealthy conditions like infesta-
tion, mold, and malfunctioning appliances. Stretched past a 
fnancial breaking point, tenants may fall behind on rent while 
trying to get ahead of threats to habitability.  It is an untenable 
situation that frequently precipitates an eviction fling. 

Second, exploitation exists on a systemic level. Systemic 
market failures produce limited options.  Within the rental 
housing market, decades of disinvestment and commodifca-
tion have resulted in a system that fails to produce an ade-
quate supply of affordable housing for vulnerable populations. 
As the government has backed away from directly serving as a 
housing provider, it has increasingly relied on the private sec-
tor to fll that role.  Financialization and commodifcation of the 
rental housing market exacerbate exploitation of low-income 
tenants and are complemented by eviction doctrine that stacks 
the deck in favor of landlords. 

Laws governing eviction refect the symbiotic relationship 
between private property owners who provide long-term rental 

A Theoretical Investigation of Exploitation in Housing, in the socIology oF housIng: 
how hoMes shaPe our socIal lIves 225 (Brian McCabe & Eva Rosen eds., 2023). 

347 nat’l low IncoMe hous. coal., the gaP: a shortage oF aFFordable hoMes, 
24 (2024), https://nlihc.org/sites/default/fles/gap/2024/Gap-Report_2024.pdf 
[https://perma.cc/DFN5-GYS6] (arguing that the private market has failed to 
address the 7.3-million-unit shortage of rental housing for low-income tenants 
because of costs); elIJah de la caMPa, vIncent J. reIna & chrIstoPher herbert, how 

are landlords FarIng durIng the covId-19 PandeMIc?: evIdence FroM a natIonal 

cross-sIte survey 2 (2021), https://www.jchs.harvard.edu/sites/default/fles/ 
research/fles/harvard_jchs_covid_impact_landlords_survey_de_la_campa_2021. 
pdf [https://perma.cc/L3UA-AZJD] (noting the surge in deferred maintenance on 
rental property); see generally Matthew Desmond & Nathan Wilmers, Do the Poor 
Pay More for Housing? Exploitation, Proft, and Risk in Rental Markets, 124 aM. J. 
oF soc. 1090 (2019) (fnding that landlords have heightened profts in distressed 
communities). In contrast, “the landlord-tenant relationship works quite well in a 
situation where both landlords and tenants have power . . . .”; “managers in high-
end properties never even consider evictions and are highly focused on customer 
service and tenant recruitment.”  Philip M. E. Garboden, supra note 346. 

https://perma.cc/L3UA-AZJD
https://www.jchs.harvard.edu/sites/default/files
https://perma.cc/DFN5-GYS6
https://nlihc.org/sites/default/files/gap/2024/Gap-Report_2024.pdf
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housing and state power.  U.S. law excessively privileges pri-
vate landownership. The very fact that eviction is an expe-
dited process where landlords are successful in 85% to 95% of 
hearings348—which only last a few minutes349—helps incentivize 
tenant churn.  Together, the dearth of affordable housing and 
eviction laws that favor landlords “creates opportunities for ex-
ploitation that individuals are bound to take advantage of.”350 

The use of proportionality in eviction hearings, therefore, is a 
corrective counterbalance to housing and eviction systems that 
are inherently exploitative of tenants on individual and systemic 
levels. Housing policies—from outsourcing to the private mar-
ket, to commodifcation of housing as a lucrative asset class, 
to eviction laws—have been a central mechanism to perpetuate 
inequality; proportionality in all cases is a modest remedy. 

conclusIon 

Ms. Rodriguez351 lived for years in an apartment with her 
school-aged daughter.  She worked daily shifts in a local textile 
factory. However, when her hours were drastically reduced, 
she could no longer afford her rent and utilities.  She decided 
to prioritize the utility bill, reasoning that her young daughter’s 
health would be in imminent danger without reliable access to 
water.  She paid just enough to keep the city from terminating 
services and worked with advocates to enroll in a utility as-
sistance program that would make her rates more affordable. 
But not since the pandemic-era Emergency Rental Assistance 
Program352 had there been a program in her jurisdiction to help 
tenants with housing payments. She reached out to charity 
groups and churches, hoping for help while she tried to get 
more hours at the factory.  After she fell two months behind 
on rent, she fnally had a spot of good news: the factory could 

348 geMInIanI, chIn & FeldMan-schwartz, supra note 109, at 3, 4. 
349 No Time for Justice: A Study of Chicago’s Eviction Court, supra note 88. 
350 Garboden, supra note 346 at 227–28 (“[S]ystemic vulnerabilities facilitate 

economic inequalities.”). 
351 Ms. Rodriguez is an amalgamation of several clients represented by the 

authors. 
352 See generally Consolidated Appropriations Act, 2021, Pub. L. No. 116-260, 

§ 501, 134 Stat. 1182, H.R. 133 (2020); see also Emergency Rental Assistance Pro-
gram, u.s. deP’t treas., https://home.treasury.gov/policy-issues/coronavirus/ 
assistance-for-state-local-and -tribal-governments/emergency-rental-assistance-
program [https://perma.cc/YS9Q-S95G]. ERAP funding under the Consolidated 
Appropriations Act was known as ERA1.  See also American Rescue Plan Act of 
2021, Pub. L. No. 117-2, § 3201, 135 Stat. 4, H.R. 1319 (2021).  ERAP funding 
under ARPA was known as ERA2. 

https://perma.cc/YS9Q-S95G
https://home.treasury.gov/policy-issues/coronavirus
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afford to increase her hours again, and she was back to her 
pre-reduction income.  She immediately resumed rental pay-
ments to her landlord.  By cutting all discretionary spending, 
she tried to make additional payments toward the back rent. 
Fifty dollars here; seventy dollars there. 

Despite the fact that she had resumed monthly rental 
payments and was making progress toward the outstanding 
rent, her landlord fled an eviction action. At the hearing, the 
court inquired into who owned the property (the landlord) and 
whether Ms. Rodriguez had violated her lease agreement (yes, 
she breached when she couldn’t pay rent as a result of her 
employer reducing her work hours).  That was it. An inquiry 
into title and into the contract. The court never asked why 
Ms. Rodriguez stopped paying rent or what would happen to 
her and her young daughter if they were evicted.  These ques-
tions weren’t germane.  A judgment of possession was entered 
in favor of the landlord.  Ms. Rodriguez left before the sheriff 
came to board up the door.  She didn’t want to put her daugh-
ter through the trauma of seeing her stuff on the curb. A ten-
year-old, Ms. Rodriguez thought, doesn’t need to see that. 

Had the court instead used a proportionality analysis, 
the judge may have considered how the move would affect the 
health of Ms. Rodriguez’s daughter, who lives with a chronic dis-
ability. Or perhaps the court may have contemplated whether 
the interests of justice were served by rendering a family home-
less when they were actively taking steps to repay outstanding 
rent.  Maybe if the court could’ve taken into consideration the 
fact that Ms. Rodriguez was gainfully employed again and had 
the means to make future rental payments, it would’ve entered 
an order of possession for the tenant.  We’ll never know. 

In U.S. courtrooms, judicial inquiry during an eviction hear-
ing is constrained. Courts do not have the ability to balance 
the parties’ interests to arrive at a judgment.  While European 
eviction law is instructive, U.S. law need not adopt a positive 
right to housing to incorporate a balanced framework for evic-
tion. Indeed, kernels of proportionality exist in modern U.S. 
law. Widespread incorporation of proportionality principles can 
re-align American eviction law to respect the rights of property 
owners while at the same time ensuring justice is prioritized 
and greater social equity and health equity are promoted. 
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	IntroductIon 
	In October 2023, Bob Peniska was jolted awake by heavy rain flooding his tent and soaking his possessions. Mr. Peniska, a fifty-eight-year-old man suffering from Parkinson’s disease and an amputated left foot, packed up his few belongings and sought refuge at a local homeless shelter.  He was provided a bunk bed in an overcrowded room that lacked accessibility for his wheelchair. It wasn’t always like this. In 2012, following his 
	1

	Jeremy Turley & Yangqi Xu, Omaha’s Public Housing Residents Are Facing Eviction More Often – And Sometimes Over Small Debts, Flatwater Free Press are-facing-eviction-more-often-and-sometimes-over-small-debts/#:~:text=OHA% 
	(Dec. 
	7, 2023), -
	https://flatwaterfreepress.org/omahas-public-housing-residents



	Parkinson’s diagnosis, Mr. Peniska moved into subsidized public housing provided by the Omaha Housing Authority (OHA). He lived in OHA housing for more than a decade.  In 2023, the OHA filed an eviction action against Mr. Peniska and over fifty other public housing tenants for nonpayment of rent. Some tenants owed the OHA as little as $35 in unpaid rent.  One tenant owed the OHA $60 to replace the key to her front door. Mr. Peniska knew that his monthly disability benefits from the Social Security Administr
	-
	-
	2 

	As in Omaha, Nebraska, public housing authorities and private landlords across the United States routinely leverage the judicial system to forcibly remove tenants from their homes.  These practices expose a central tenet of the American property law system: those with superior ownership interests in a property maintain wide discretion to control, exploit, maintain, and utilize the property over junior interests.  This is true even when there is no alternative housing and when the junior interest-holder is a
	-
	-

	A.J. Van der Walt has termed “ownership-biased outcomes.”
	3 

	Across the pond, however, superior ownership rights are not dispositive in determining the prevailing possessory interest in a property.  In Ireland, a family of Travellers occupied government-owned property.After the Clare County Council attempted to evict the family from the land, the Irish Supreme Court found that doing so may violate Article 8 of the European Convention for the Protection of Human Rights and Fundamental Freedoms.  Noting that the family had “nowhere else to go,” the Chief Commissioner o
	-
	4 
	-
	5

	20eviction%20filings%20reached%20a,who%20haven’t%20paid%20rent []. 
	https://perma.cc/PM6Z-TRXR

	2 
	2 
	2 
	Id. 

	3 
	3 
	aJ van der walt, ProPerty In the MargIns 27 (2009). 

	4 
	4 
	Clare Cnty. Council v. McDonagh [2022] 2 IR 122 (SC) (Ir.). 

	5 
	5 
	Id.; European Convention for the Protection of Human Rights and Funda
	-



	mental Freedoms art. 8, opened for signature Nov. 4, 1950, 213 UNTS 221 [hereinafter ECHR.]. 
	-

	public land without any thought of their accommodation needs and requirements.”
	6 

	Pursuant to the European Convention for the Protection of Human Rights and Fundamental Freedoms, better known as the European Convention on Human Rights (ECHR), the Irish Supreme Court used a proportionality analysis to determine whether expulsion of the Travellers from the land was equitable and just. Article 8 of the ECHR demands that “everyone has the right to respect for his private and family life, his home and his correspondence,” a right curtailed only in limited circumstances.
	-
	7
	-
	8
	9 

	Both Mr. Peniska and the Irish Travellers were vulnerable to displacement and homelessness. But the courts came to very different outcomes when considering their possessory interests in the subject properties.  The judicial analyses and principles at issue exemplify each country’s distinctive approach to dispossession.  While the United States does not take the same positive approach to rights as its European counterparts, scholars observe that proportionality principles are not foreign to U.S. jurisprudenc
	-
	-
	-

	U.S. courts already engage in proportionality assessments in narrow legal contexts, including when constitutional rights are at stake and in administrative law.Justice Breyer was known 
	10 

	Press Release, Irish Human Rights and Equality Commission, Supreme Court Rules Against Clare County Council’s Use of Planning Law to Evict a Traveller court-rules-against-clare-county-councils-use-of-planning-law-to-evict-a-travellerClare Cnty. Council, 2 IR 122; see also Law Society Gazette Ireland, Council v. McDonagh Key Judgment in Law of Trespass, top-stories/2022/july/clare-co-co-v-mcdonagh-key-judgment-in-law-of-trespass 
	Family with Nowhere Else to Go (Jan. 31, 2022), https://www.ihrec.ie/supreme
	-

	-
	family-with-nowhere-else-to-go/ [https://perma.cc/XPP3-8GKY]; 
	gazette.Ie
	 (July 7, 2022), https://www.lawsociety.ie/gazette/ 
	[https://perma.cc/3L8P-FZ82]. 

	7 
	7 
	7 
	Clare Cnty. Council, 2 IR 122. 

	8 
	8 
	ECHR, supra note 5, art. 8(1) (emphasis added). 

	9 
	9 
	Id., art. 8(2). 

	10 
	10 
	See generally Vicki C. Jackson, Constitutional Law in an Age of Proportion
	-



	ality, 124 yale l.J. 3094 (2015); Gregory S. Schneider, Note, Sentencing Proportionality in the States, 54 arIz. l. rev. 241 (2012); Margaret R. Gibbs, Note, Eighth Amendment—Narrow Proportionality Requirement Preserves Deference to Legislative Judgment, 82 J. crIM. l. & crIMInology 955 (1992); Jud Mathews & Alec Stone Sweet, All Things in Proportion? American Rights Review and the Problem of Balancing, 60 eMory l.J. 797 (2011); James C. Francis IV, Good Intentions Gone Awry: Privacy as Proportionality Unde
	-
	-
	-

	for his penchant for using a proportionality framework, and Justice Frankfurter famously advocated for weighing interests in the context of the First   The concept of judicial balancing in American constitutional jurisprudence has been widely discussed. However, scholars have not yet examined the application of proportionality to U.S. dispossessory proceedings, in large part because there is no constitutional right to housing in the United States. Eviction implicates a fundamental conflict between the owner
	11
	Amendment.
	12
	-
	-
	-
	-

	American property law is derived from European notions of property and possession that attempt to assuage the tensions between individual ownership and social good. Under the ECHR, European private property rights are considered in light of the social, moral, and economic interests of all members in   As U.S. property law developed, U.S. culture emphasized personal freedom in property ownership at the expense 
	13
	society.
	14
	-

	Review in Administrative Law, in coMParatIve adMInIstratIve law 405–06 n.2 (Susan Rose-Ackerman, Peter L. Lindseth & Blake Emerson eds., 2d ed., 2017) (noting that U.S. administrative law incorporates requirements “similar in spirit” to proportionality analyses). 
	-

	11 Clay Calvert, Curing the First Amendment Scrutiny Muddle Through a Breyer-Based Blend Up? Toward a Less Categorical, More Values-Oriented Approach for Selecting Standards of Judicial Review, 65 wash. u. J.l. & Pol’y 1, 12–15 (2021); Jackson, supra note 10, at 3096–97. 
	-

	12 Dennis v. United States, 341 U.S. 494, 524–25 (1951) (“the demands of free speech in a democratic society. . . are better served by candid and informed weighing of competing interests, within the confines of the judicial process, than by announcing dogmas too inflexible for the non-Euclidean problems to be solved.”) (Frankfurter, J., concurring). Years later, Justice Harlan echoed Justice Frankfurter’s sentiment in adjudicating Constitutional rights, insisting that “where First Amendment rights are asser
	-
	-

	13 David A. Thomas, Anglo-American Land Law: Diverging Developments from a Shared History: How Anglo-American Land Law Diverged After American Colonization and Independence (pt. II), 34 real ProP. Probate & tr. J. 295, 298–300 (1999); See generally Jan laItos, law oF ProPerty rIghts ProtectIon: lIMItatIons on governMental Powers (1998); William H. Simon, Social-Republican Property, 38 ucla l. rev. 1335 (1991). 
	-

	14 See generally M.n.s. sellers, aMerIcan rePublIcanIsM: roMan Ideology In the unIted states constItutIon (1994). 
	of social   Under this view, individual freedom and autonomy are prioritized; whoever owns a property is entitled to near-absolute exploitation of that property. By incorporating this view into its legal framework, the United States shifted away from its European roots and towards a property regime that prioritizes superior property ownership over social good.
	concerns.
	15
	16
	-
	17 

	Over the course of the twentieth century, real property in the United States transformed into a commodity for market exchange made possible through the owner-centered values embedded in property law.  This property framework profoundly impacts the rental housing market and eviction law.  By prioritizing ownership, American eviction law disregards the necessity of housing, the ways in which property facilitates human flourishing, and ignores what will happen to possessory interest holders—tenants—after displ
	-
	-
	-
	-
	18
	-
	19
	-
	inequality.
	20 

	This Article focuses on displacement from rental housing accommodations and interrogates assumptions baked into American eviction law to raise questions about our relationships to real property. In doing so, it compares American and European legal approaches to tenancy with a focus on the question: how should courts decide who has the right to possess Blackacre?  It proceeds in three parts.  Part I describes the legal basis of possessory interests in property.  After articulating principles in U.S. property
	-
	-
	-

	15 Thomas, supra note 13, at 354–55; see generally JennIFer nedelsky, PrIvate ProPerty and the lIMIts oF aMerIcan constItutIonalIsM (1990). 
	16 Laitos, supra note 13, at 298. 
	17 See generally Stanley N. Katz, Republicanism and the Law of Inheritance in the American Revolutionary Era, 76 MIch. l. rev. 1 (1977); Morton J. Horowitz, The Transformation in the Conception of Property in American Law, 1780–1860, 40 
	u. chI. l. rev. 248 (1973). 18 See generally Gregory S. Alexander, Ownership and Obligations: The Human Flourishing Theory of Property, in 43 h.k. l. J. 451 (2013). 19 Nino C. Monea, Legal Benefits of Homeownership, 52 N.M. L. rev. 384, 386–88 (2022); see also Larissa Katz, Governing Through Owners: How and Why Formal Private Property Rights Enhance State Power, 160 u. Pa. l. rev. 2029, 2044 (2012). 20 See Andrew Scherer, The Case Against Summary Eviction Proceedings: Pro
	-
	-

	cess as Racism and Oppression, 53 seton hall l. rev. 1, 9, 47–57 (2022); Nicole Summers, The Limits of Good Law: A Study of Housing Court Outcomes, 87 U. chI. 
	l. rev. 145 passim (2020); Nicole Summers, Eviction Court Displacement Rates, 117 nw. u. l. rev. 287, 287-303 (2022). 
	commodification of housing and how the federal government’s shift from a housing provider to a beneficiary of the real estate economy affects eviction proceedings.  Part II presents the concept of proportionality, first examining its application in American constitutional jurisprudence. Next, this Part analyzes the application of proportionality in European eviction proceedings and assesses its effectiveness as a tool to balance competing interests among a property’s interest holders. Part III makes the cas
	-
	-
	-
	-

	I 
	FoundatIons oF PossessIon 
	The right to exclude is a cornerstone of property law.This exclusionary principle is rooted in the notion that  property owners have absolute power and control over that which they own.  However, while scholars acknowledge that “the differentiating feature of a system of property [is] the right of the owner to act as the exclusive gatekeep of the owned thing,” “the right to exclude is not absolute.”  Moreover, as Larissa Katz has argued, states exercise their power to “define property rights in 
	21 
	22
	-
	23
	24

	21 J.E. Penner, The Idea of Property in Law, in ProPertIes oF ProPerty 123, 124 (Gregory S. Alexander & Hanoch Dagan eds., 2012 (“The interest in property is an interest in exclusively determining the use of things.”) (emphasis added); hanoch dagan, ProPerty: values and InstItutIons 37 (2011) (“The right to exclude is indeed typical of many property institutions, at least in liberal settings.”); Thomas W. Merrill, Property and the Right to Exclude, 77 Neb. L. Rev. 730, 730 (1998) (“[T]he right to exclude ot
	22 Joseph William Singer, How Property Norms Construct the Externalities of Ownership, in ProPerty and coMMunIty 71 (2010) (citing laura s. underkuFFler, the Idea oF ProPerty: Its MeanIng and Power 39–41 (2003)). 
	23 Thomas W. Merrill & Henry E. Smith, The Morality of Property, 48 wM. & Mary l. rev. 1849, 1850 (2007). 
	24 Palmer v. Atl. Coast Pipeline, LLC, 801 S.E.2d 414, 418 (Va. 2017) (asserting that the right to exclude is an essential property right, but that “the common law has long recognized that the right to exclude is not absolute”); El Papel, LLC 
	-

	v.
	v.
	v.
	 City of Seattle, 2023 U.S. App. LEXIS 28487, *5 (9th Cir. 2023) (stating that the right to exclude “is not absolute in the landlord/tenant context”); see also Loretto 

	v.
	v.
	 Teleprompter Manhattan CATV Corp., 458 U.S. 419, 441 (1982) (holding that a utility company (or government) permanently occupying a landowner’s physical property is a taking requiring just compensation under the Fifth Amendment, but 


	a manner that includes obligations to carry out core state governance functions” such as sidewalk and road maintenance. 
	-
	25

	Limitations on the absolute rights of property owners similarly exist in the landlord-tenant context.  Landlord-tenant laws governing leaseholds grew out of liberal notions of property law.  Leases were historically regarded as a “conveyance,” rather than as a   The property itself was deemed the most important part of the transfer and “other covenants included in the lease were considered incidental to and independent of the interest in the land.”  Over time, facets of contract law began to color the lease
	-
	-
	26
	contract.
	27
	-
	28
	-
	-
	property.
	29
	-
	habitability.
	30
	-
	31 
	-

	The changes to national housing policy, in turn, are reflected in processes governing eviction at the local level.  As this 
	-

	that States have “broad power to impose appropriate restrictions upon an owner’s use of his property”); dagan, supra note 21, at 37. 
	25 Katz, supra note 19, at 2031(Katz calls this phenomenon “governing through owners”). 
	26 Donald E. Campbell, Forty (Plus) Years After the Revolution: Observations on the Implied Warranty of Habitability, 35 u. ark. lIttle rock l. rev. 793, 795 (2013) (“English courts (and American courts following the English lead) chose to label the leasehold relationship as one based on property law.”). 
	27 wIllIaM b. stoebuck & dale a. whItMan, the law oF ProPerty § 6.10 (3d ed. 2000). 
	28 
	28 
	28 
	Campbell, supra note 26 at 796. 

	29 
	29 
	Id. at 797–99. 

	30 
	30 
	David A. Super, The Rise and Fall of the Implied Warranty of Habitability, 99 


	calIF. l. rev. 389, 393–94 (2011). 
	31 Id. at 394; see generally Paula A. Franzese, Abbott Gorin & David J. Guzik, The Implied Warranty of Habitability Lives: Making Real the Promise of Landlord-Tenant Reform, 69 rutgers u. l. rev. 1 (2016). 
	section discusses, eviction proceedings are inherently designed to stack the deck against tenants in local court systems, leading to rapid turnover in the rental housing   The judicial system’s sanction of dispossessory churn benefits the economic interests of property owners at the expense of those in need of housing. 
	32
	-
	market.
	33
	-

	A. Commodification of Housing 
	Shelter is essential. Everyone needs a place to rest their head. The government’s approach to national housing policy has evolved over the course of the twentieth  What was once viewed as a public necessity within the purview of government has since been outsourced to the private sector with the government’s blessing. This shift—from direct provision of shelter to underwriting the private sector—upended the human-centric role of housing as a social need.  Instead of a social good primarily addressed through
	century.
	34
	-
	35
	-
	economy.
	36
	-
	homes.
	37 

	32 Eviction hearings are designed to favor landlords and are fundamentally unfair to tenants. Scherer, supra note 20, at 9. 
	33 Allyson E. Gold, How Eviction Court Stacks the Deck Against Tenants, the aPPeal: the lab (Apr. 13, 2021), eviction-courts-stack-the-deck-against-tenants []. 
	https://theappeal.org/the-lab/explainers/how
	-
	https://perma.cc/X2U4-P97G
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	1. Tracing Modern U.S. Housing Policy 
	The role of government in addressing the population’s housing needs has shifted from construction and operation of rental housing accommodations to subsidizing private market landlords to rent units to low-income tenants.  In 1937, Congress passed the Wagner-Steagall Act, the first public housing legislation in the United  Building on the National Housing Act of 1934, the Wagner-Steagall Act promoted economic stimulation and the “elimination of unsafe and insanitary housing conditions . . . the eradication 
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	40 United States Housing Act of 1937, pmbl.; see also alex F. schwartz, hous-Ing PolIcy In the unIted states (1957), (“[The Wagner-Steagall Act’s] passage owed nearly as much to public housing’s potential for employment generation and slum clearance as to its ability to meet the nation’s need for low-cost housing.”). 
	41 United States Housing Act of 1937, § 3. While beyond the scope of this project, it must be noted that New Deal Era housing policy was not limited to creation of public housing.  At this time, the federal government also created the Federal Housing Administration (“FHA”). The FHA revolutionized the way homeowners borrowed money to purchase homes.  As Gail Radford notes, taken together, these New Deal policies marked the beginning of a two-tiered system of housing policy—a means-tested program that directl
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	and political stigmatization of public housing properties, the Housing and Community Development Act of 1974 terminated construction of new housing  Instead, the 1974 Act ushered in a new approach to provide housing: the Section 8 
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	Section 8 is administered by the U.S. Department of Housing and Urban Development, the successor to the U.S. Housing Authority. Section 8 consists of two programs.  The first is a tenant-based voucher subsidy that tenants use to rent housing in the private   The second is project-based Section 8, which provides subsidies to private property owners to rehabilitate or construct housing for approved Both Section 8 programs require tenants to meet income standards, among other   Once approved for a Section 8 pr
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	By subsidizing rents, rather than constructing and operating its own housing stock, Section 8 reallocated federal funds to the private sector, and the federal government took on a more passive role in the provision of housing. Section 8 housing was designed in part to avoid concentrations of low-income tenants that occurred with earlier public housing projects. However, prejudice and opposition to Section 8 housing created the same patterns, and “the Section 8 program came to have an image that was more sim
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	45 Housing and Community Development Act of 1974, Pub. L. 93-383, 88 Stat. 633 (1974). 
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	The government’s reliance on the private sector to provide affordable housing continued in the 1980s.  Federal housing policy under President Reagan’s administration was driven by the assertion that the government “was to be seen primarily as a facilitator of private capital.”  To this end, in 1986, Congress created the Low-Income Housing Tax Credit (LIHTC) to encourage real estate developers to construct affordable 
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	53 Tax Reform Act of 1986, Pub. Law 99-514, 100 Stat. 2085 (1986); oFF. oF Pol’y dev. & rsch., Low-Income Housing Tax Credit (LIHTC), duser.gov/portal/datasets/lihtc.html#:~:text=Created%20by%20the%20Tax%20 Reform,targeted%20to%20lower%2Dincome%20households [/ Q9BW-HQHA] (“The LIHTC program gives State and local LIHTC-allocating agencies [funds] in annual budget authority to issue tax credits for the acquisition, rehabilitation, or new construction of rental housing targeted to lower-income households.”); s
	https://www.hu
	-
	https://perma.cc
	-
	-
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	2. From Need to Asset 
	As the federal government moved away from providing affordable housing, it encouraged the private market to take its place. Programs like Section 8 and LITHC subsidized private developers and landlords to assume responsibility for the creation, provision, and management of affordable housing.  For these private market participants, however, the mantle of providing housing accommodations was not merely driven by the desire to satisfy a social function.  The financial incentivization by Congress galvanized th
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	Financialization—“the increasing role of financial motives, financial markets, financial actors, and financial institutions in [an economy]”—is associated with changes in regulation that undermine human   Financialization affects a range 
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	Within the housing sphere, financialization refers to “structural changes in housing and financial markets and global investment whereby housing is treated as a commodity, a means of accumulating wealth and often as security for financial instruments that are traded and sold on global markets.”Incorporating financialization, federal housing policies shifted away from the direct provision of affordable housing for vulnerable populations and instead embraced the notion that financial markets are capable of pr
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	In the United States, neoliberal values such as deregulation, decreased taxation, and decreased welfare spending have dominated housing policymaking in the late twentieth   Liberalization and internationalization of financial markets took hold in the 1980s, which precipitated policies that targeted “financ[ing] the cost of housing for individuals and families by providing loans (mortgages or micro-loans) or grants (subsidies or tax exemptions) for the purchase, rental, construction or improvement of housing
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	multifaceted, and may take many forms, including the securitization of mortgage loans; subprime and predatory lending; rising household mortgage debt; the increasing presence of private equity firms, hedge funds, and publicly traded real estate firms in subsidized rental markets; and the government’s reliance on non-profit housing associations, social housing bonds, and financial  The utilization of these financial mechanisms has increased the value of the global real estate market to $613.60 trillion   Hou
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	The World Bank further encouraged this financialized shift in housing with the influential 1993 report, Housing: Enabling Markets to Work. The report articulated how the housing market could support the economy and supplied an “enabling strategy” that provided a policy blueprint for governments to   The report urged governments to “abandon their earlier role as producers of housing” and instead manage housing as a “major economic sector.”
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	The embrace of housing as a means of wealth accumulation has led to financialization divorcing housing “from its social function of providing a place to live in security and dignity and hence undermin[ing] the realization of housing as a human right.”  The financial transformation of housing as an investment asset for profit maximization negates the core social function of housing as essential for human flourishing. Housing is no longer a place to rest, thrive, and raise a   Through policymaking, housing is
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	Housing as a social good is incompatible with the conceptualization of housing as a financially exploitable asset. Financialization fundamentally alters the relationship between the State and those the government is designed to  As Leilani Farha observed, “[r]ather than being held accountable to residents and their need for housing, States’ housing policies have often become accountable to financial institutions and seem to pander to the confidence of global credit markets and the preferences of wealthy pri
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	B. Dispossession 
	The financialization of housing has fundamentally changed global economies. This shift at the macro level is reinforced by housing policies at the micro level that protect property owners. At the local level, notions of profit maximization are influenced by dispossessory actions that prioritize ownership interests in housing over human needs. In American dispossessory actions, courts prioritize the interests of the landlord and leave little room for judicial inquiries that consider or weigh the con-text-dep
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	Finding a rental home is a time-consuming and expensive process.  Thanks to persistent affordable renting housing shortages,it can take months to find a rental home. The dearth of safe, decent, and affordable housing means supply cannot meet demand. Prospective tenants in search of a home often submit several rental applications hoping that one 
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	will be successful. At anywhere from $25 to more than $100 per application, the costs quickly accumulate. 
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	Losing a home can happen in minutes. One study found that the average eviction hearing takes less than one minute and forty-four  In less than two minutes, someone can go from housed to homeless. Falling behind on rent often precipitates an eviction.  In Chicago, the Law Center for Better Housing found that in 82% of cases, the landlord-plaintiff included an action for   In 44% of filed eviction actions, tenants owed landlords less than twenty-five hundred dollars in unpaid rent.
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	Chicago is not an outlier.  Across the United States, eviction generally proceeds against tenants in five stages, with the  In the first stage, commonly referred to as the “quit or cure” period, a landlord must give the tenant notice of the landlord’s intent to terminate the rental agreement and, depending on the grounds for termination, give the tenant time to cure the 
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	In stage two of an eviction, the landlord pays a fee to file an unlawful detainer action, and the tenant is served with process. The fees for an unlawful detainer action vary by jurisdiction but are relatively inexpensive—often the same as, or 
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	Stage three of the eviction process is the hearing.  Eviction is a “summary proceeding” designed to move quickly through the   The paramount legal questions are which party has a superior interest in the property and whether the rental contract has been breached.  When the Supreme Court had an opportunity to consider the potential harms of a summary proceeding, it determined that “the simplicity of the issues in the typical [eviction] action will not usually require extended trial preparation and litigation
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	Tenants are not entirely without legal recourse in eviction actions. But the existing tools are extremely limited in application or require tenants to have sophisticated knowledge of the local court system.  Defenses and counterclaims that tenants can raise in an eviction vary by jurisdiction. In Illinois, tenant-defendants may only raise matters “germane” to the purpose of the proceeding.  A claim is considered germane if it asserts a paramount right of possession, denies the breach of the lease agreement,
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	99 Kathryn A. Sabbeth, Eviction Courts, 18 u. st. thoMas l.J. 359, 378–79 (2022); see also Tonya L. Brito, Kathryn A. Sabbeth, Jessica K. Steinberg, & Lauren Sudeall, Racial Capitalism in the Civil Courts, 122 coluM. l. rev. 1243 (2022). 
	100 For example, a study of eviction court in New York City by Professor Summers found that “although tenants are more likely to benefit from the warranty of habitability when they have legal representation, the lack of access to counsel does not sufficiently account for the operationalization gap. The significant majority—at least 70 percent—of tenants who were represented by counsel and had meritorious warranty of habitability claims still did not receive a rent abatement.” The Limits of Good Law: A Study
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	102 Spanish Court Two Condo. Assoc. v. Carlson, 979 N.E.2d 891, 896, 901-02 (Ill. App. Ct. 2012), rev’d on other grounds, 2014 IL 115342 (Ill. 2014) (The court further clarified that a tenant-defendant may seek damages when they are tied to the issue of possession). 
	103 See Lindsey, 405 U.S. at 64–65. 
	104 Sabbeth, supra note 99, at 379; see also LSC Eviction Laws Database, legal servs. corP.,eviction-laws-database#pt-2 []. 
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	nature of proceedings “make[s] discovery impractical or impossible to complete.”
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	These barriers to justice are exacerbated by an imbalance in legal representation in eviction hearings. Few jurisdictions across the country have a right to counsel in eviction hearings.  Others are investing in legal services lawyers to assume this work.  The reality for most tenants confronted with an eviction, though, is that they lack the right or ability to access legal representation.  On average, only 4% of tenants are represented in eviction hearings, while 83% of landlords have representation.
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	The disproportionate legal representation between landlords and tenants dramatically impacts stage four of the eviction process: entry of judgment. The result is unsurprising: landlords prevail in most eviction proceedings.  For example, a 2017 analysis of Hawaiian court records revealed that 85% to 95% of eviction proceedings result in a judgment for the landlord.  Often, tenants are provided mere days from the date of the order to vacate their home, regardless of the effect on the tenant and their family.
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	109 vIctor geMInIanI, JennIFer F. chIn & IsaIah FeldMan-schwartz, evIcted In hawaI’I: lIves hangIng In the balance 3, 4 (2018) / Evicted-in-Hawaii-Report_DEC6_Update.pdf []. The analysis concluded that 70% of landlords had legal counsel as opposed to 5% of tenants and that 50% of eviction cases resulted in a default judgment in favor of the landlord because the tenant failed to appear in court. Id. In O’ahu, the island home to Honolulu, 97% of dispossessory actions resulted in the tenant’s eviction. Id. at 
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	depending on the type of program subsidizing their housing.Yet, eviction scholars Ashley Gromis, James Henderson, and Matthew Desmond found that public housing authorities managed 3.5 out of every 100 renter households, yet were responsible for 5.8 in every 100 evictions filed. In the final stage of an eviction, a tenant physically vacates the home. The process is traumatic and often leads to inferior housing, which precipitates adverse health effects.
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	C. (Re)Aligning Law of Possession and Justice 
	Macro-level housing commodification is complemented by micro-level eviction law to prioritize the ownership interests of property over the human needs of tenants.  However, some prominent property law scholars have challenged the notion that the right to exclude is the heart of property law.  Gregory Alexander, Eduardo , Joseph Singer, and Laura Underkuffler advanced the theory of progressive property as the normative cornerstone of property law.The founders of progressive property theory recognize that whi
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	111 Ashley Gromis, James R. Henderson & Matthew Desmond, Eviction from Public Housing in the United States, 127 cItIes: Int’l J. oF urb. Pol’y & Plan. 103749, 1, 11 (2022). Moreover, Desmond’s study found that tenants in public housing authorities with higher shares of Black residents are disproportionally exposed to eviction risk and its consequences. Id. at 2. 
	112 Matthew Desmond & Rachel Tolbert Kimbro, Eviction’s Fallout: Housing, Hardship, and Health,  94 soc. Forces 6 (2015). 
	113 Hugo Vásquez-Vera et al., The Threat of Home Eviction and Its Effects on Health Through the Equity Lens: A Systematic Review, 175 soc. scIs. & Med. 199, 205 (2017). 
	114 Gregory Alexander, Eduardo M. Peñalver, Joseph William Singer & Laura 
	S. Underkuffler, A Statement of Progressive Property, 94 cornell l. rev. 743, 
	743–44 (2009) (issuing a joint statement on progressive property principles). 115 
	Id. at 743. 
	approach champions a legal framework that attends to social and communal values in addition to personal preferences.As Ezra Rosser described, “progressive scholars have offered new interpretations of existing doctrine and traditions in property law as a way of creating space for property law to better serve human values.”  Building on this framework, contemporary progressive property scholars “suggest that property law must focus on the nature of the community because its subject matter is uniquely and inse
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	Progressive property theorists are aware that the framework’s concern with social obligations and communal values will necessarily limit the rights of property owners.Indeed that is the point—individual rights should be limited when they conflict with overarching social obligations.Threads of this progressive framework exist in European dispossessory law. While predating U.S. progressive property theory, European eviction law offers an example of a legal system that is sensitive to context and the needs of 
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	II 
	ProPortIonalIty PrIncIPle 
	Proportionality is a “legal principle, . . . a goal of government, and . . . a particular structured approach to judicial 
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	116 Id. at 743–44 (“Property law should establish the framework for a kind of social life appropriate to a free and democratic society.”). 
	117 Ezra Rosser, Destabilizing Property, 48 U. conn. l. rev. 397, 434 (2015); see also Rashmi Dyal-Chand, Pragmatism and Postcolonialism: Protecting Non-Owners in Property Law, 63 aM. u. l. rev. 1683, 1689–91 (2014) (“In this view, which has seen a tremendous groundswell of active scholarship in the last five years, property law’s critical function(s) cannot be reduced to the erection of boundaries that protect the private space required for individuals to act in pursuit of individualized gains.”). 
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	119 However, property scholar Gregory Alexander describes “the core image of property rights . . .that the owner has a right to exclude others and owes no further obligation to them” as “highly misleading.” Gregory S. Alexander, The Social-Obligation Norm in American Property Law, 94 cornell l. rev. 745, 747 (2009). 
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	120 Id.; but see Ezra Rosser, The Ambition and Transformative Potential of Progressive Property, 101 calIF. l. rev. 107, 111–12 (2013) (“But largely left off the table in the progressive property articles is the need to revisit acquisition in light of past wrongs and perhaps to engage in corrective redistribution.  As a consequence of ignoring acquisition and distribution, the race-based property advantages enjoyed by whites will remain and will continue to undermine the possibility that society will realiz
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	review” found in both common and civil law systems. The origins of the proportionality principle trace back to German administrative law, as well as Canadian and Israeli legal doctrines that developed after World War II. Early application of proportionality principles were concentrated in police powers and the ability of the state to punish wrongdoing. In these early expressions, proportionality analyses required that state punishment be proportional to the crime committed.In the United States, this foundat
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	While proportionality is historically rooted in police powers and state punishment, it is not limited to criminal proceedings. The goal of proportionality is to balance competing interests, a concept routinely invoked in judicial decision-making in civil matters.  In its application to civil legal matters, the principle assesses whether the state action at issue is proportional to the private rights at stake.  As Vicki Jackson noted, proportionality “has already been recognized in several areas of contempor
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	122 See generally Alec Stone Sweet & Jud Mathews, Proportionality Balancing and Global Constitutionalism, 47 coluM. J. transnat’l l. 73 (2008). 
	123 Jackson, supra note 10, at 3110 (2015) (citing robert J. sharPe & kent roach, brIan dIckson: a Judge’s Journey 334 (2003)). However, “whether German law inspired Canadian law in this instance is uncertain.”  Id. (citing Moshe cohenelIya & Iddo Porat, ProPortIonalIty and constItutIonal culture 14–16 (2013)) (citing Margit Cohn, Legal Transplant Chronicles: The Evolution of Unreasonableness and Proportionality Review of the Administration in the United Kingdom, 58 aM. J. coMPar. l. 583, 620 n.134 (2010)).
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	125 For example, many scholars cite the Magna Carta as an iteration of this principle. See generally id. 
	126 u.s. const. amend. VIII; see, e.g. Solem v. Helm, 463 U.S. 277, 284 (1983) (“The final clause [of the Eighth Amendment] prohibits not only barbaric punishments, but also sentences that are disproportionate to the crime committed.”); see also Harmelin v. Michigan, 501 U.S. 957, 967 (1991) (specifically identifying the Magna Carta as a historic influence on Eighth Amendment proportionality 
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	129 See id. at 126–28, 161. However, certain rights may require a modified balancing test. “For example, under the Due Process Clause, courts must now ensure that the measure of punitive damages in civil cases is ‘both reasonable 
	Which test to apply depends on the rights and/or class of person being infringed upon.  Because it requires a balancing between state interest and private rights, “proportionality insists that adjudication involves the exercise of judgment.”
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	However, as Jamal Greene observes, proportionality assessments are limited in American judicial decision-making precisely because they are rooted in the question of whether the rights at issue are protected by the Constitution.  U.S. courts first ask whether a right exists under the Constitution. After the individual right is identified, the court next applies an appropriate balancing test.  This approach differs from other judicial systems applying proportionality, where the foundational inquiry is not the
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	At a minimum, U.S. courts engage in proportionality analysis in civil cases when constitutionally protected rights are at stake. This is bad news for tenants, though, as the United States does not recognize a constitutionally-protected right to housing. Nor has the United States joined over 160 countries 
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	and proportionate to the amount of harm to the plaintiff and to the general damages recovered.’” Id. at 3105 (citing State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 426 (2003)). 
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	Id. 131 Nelson Tebbe & Micah Schwartzman, The Politics of Proportionality, 120 MIch. l. rev. 1307, 1316 (2022).  Professors Tebbe and Schwartzman make several contributions to our understanding of rights-based inquiries as balanced against the state’s power to act. They note that given the parameters of balancing tests, “when a right is recognized, it prevails over all countervailing considerations expect perhaps a narrow set of ‘compelling interests’” as courts applying a rational basis review “accept reas
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	133 Id. at 56–57, 93. Professor Greene describes this schism in American jurisprudence as anchored in the competing dissents in the 1905 case of Lochner v. New York. Justice Holmes’ dissent, which has continued to influence American rights analysis, focused on the fact that Lochner had no constitutional right to contract and therefore the law passed by the New York legislature to limit working hours for bakers was constitutional. In contrast, the dissent authored by Justice Holmes found that “the legislatur
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	l. rev. 245, 251–52 (2015); see generally Michelle Oren, Rachelle Alterman & Yaffa Zilbershats, Housing Rights in Constitutional Legislation: A Conceptual 
	who have ratified the International Covenant on Economic, Social and Cultural Rights (ICESCR), which includes a right to housing.  Instead, U.S. courts in dispossessory actions routinely review the merits of an eviction action through the lens of property law and contract rights. 
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	The European judicial approach to eviction differs from the U.S. legal schema. Fundamentally, European courts view possessory rights more dynamically than their U.S. counterparts. European courts still consider title to property to be legally significant. But unlike U.S. judicial inquiries that are foregrounded in questions of title and contract violation, European courts additionally focus on whether an eviction action is proper, and more crucially, how judicial outcomes will ultimately impact the parties 
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	A. Proportionality in European Dispossessory Disputes 
	Proportionality in European dispossessory disputes is set against a backdrop of economic, legal, social, and territorial cohesion and solidarity in Europe.As Laura Underkuffler has asserted, “property [law] reflects the ways in which we resolve 
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	Classification, in conteMPorary housIng Issues In a globalIzed world (Padraic Kenna ed., 2014); see generally Kristen David Adams, Do We Need a Right to Housing? 9 nev. l.J. 275 (2009). 
	136 The United States has signed but not ratified the International Covenant on Economic, Social and Cultural Rights. International Covenant on Economic, Social and Cultural Rights art. 11, opened for signature Dec. 19, 1966, 993 
	U.N.T.S. 3, 6 [hereinafter ICESCR]; United Nations Human Rights Office of the High Commissioner, Status of Ratification Interactive Dashboard, United States and ICESCR, see Thomas Byrne & Dennis P. Culhane, The Right to Housing: An Effective Means for Addressing Homelessness?, 14 u. Pa. J.l. & soc. change 379 (2011) and Maria Massimo, Note, Housing as a Right in the United States: Mitigating the Affordable Housing Crisis Using an International Human Rights Law Approach, 62 b.c. l. rev. 273 (2021). 
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	137 See generally Emma N. Sweeney, L. Michelle Bruijn & Michel Vols, Deconstructing the Eviction Protections Under the Revised European Social Charter: A Systematic Content Analysis of the Interplay Between the Right to Housing and the Right to Property, 23 huM. rts. l. rev. 1 (2023); Irinia Domurath & Chantal Mak, Private Law and Housing Justice in Europe, 83 Mod. L. rev. 1188 (2020); Michel Vols, European Law and Private Evictions: Property, Proportionality and Vulnerable People, 27 eur. rev. oF PrIv. l. 
	-

	138 European Union, Aims and Values, . eu/principles-countries-history/principles-and-values/aims-and-values_ 
	https://european-union.europa

	conflicting claims, visions, values, and histories.” Rather than simply the right to exclude, the contours of a nation’s property law system are contingent on social and historical considerations.  AJ van der Walt has described the central tension of property between constitutional guarantees of private property and greater social equity.  In Europe, in solidarity with the majority of the international community—but for the United States—the resolution of these tensions is the legal recognition of a fundame
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	The development of modern property law in Europe is a reflection of these social and historical factors and a departure from the traditional bedrock of U.S. property law, which orients rights in relation to the ability to exclude. Every nation in Europe is a party to the ICESCR.  Forty-six European nations are members of the Council of Europe.Twenty-seven of these sovereigns are members of the supranational European Union.  Each member of the Council of Europe, regardless 
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	139 laura s. underkuFFler, the Idea oF ProPerty: Its MeanIng and Power 11 (2003). 
	140 See generally Michael Trebilcock & Paul-Erik Veel, Property Rights and Development: The Contingent Case for Formalization, 30 u. Pa. J. Int’l l. 397 (2008). 
	-

	141 rachael walsh, ProPerty rIghts and socIal JustIce: ProgressIve ProPerty In actIon 5 (2021) (citing AJ van der Walt, Comparative Notes on the Constitutional Protection of Property Rights, 19 recht en krItIek 39, 40 (1993)). A.M. Honoré described property ownership as “even in the most individualistic ages of Rome and the United States,” having “had a social aspect.” A. M. Honoré, Ownership, in oxFord essays In JurIsPrudence144–45 (A. G. Guest ed.,1961). 
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	144 United Nations Human Rights Office of the High Commissioner, supra note 136. 
	145 Council of Europe, 46 Member States, .coe.int/en/web/ portal/46-members-states []. 
	https://www
	https://perma.cc/AE4P-V32M

	146 European Union, EU Countries,principles-countries-history/eu-countries_en []. 
	 https://european-union.europa.eu/ 
	https://perma.cc/4DQR-G6Z9

	of E.U. membership, has agreed to be bound by the European Convention on Human Rights (ECHR), an international convention that protects human rights and enumerated freedoms.The ECHR and ICESCR share many commonalities applicable to tenants, including a right to housing and protections against wrongful eviction.  The ECHR exclusively binds forty-six European nations and plays a major role in shaping the contours of European eviction law. 
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	All European nations have country-specific rights and policies to protect people from arbitrary and forced evictions.Chief among these rights is the freedom for an individual to have their family life and home undisturbed except in certain enumerated circumstances, a right protected under Article 8 of the ECHR.  Article 8 forbids public authority interference with this right, 
	-
	148 
	149

	except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.
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	Article 8 is implicated when a person is being evicted or threatened with homelessness.  A person’s home is “more than a dwelling, it is ‘a way of weaving up a life in particular geographic spaces.’”  Home is the “most important center.”Evictions, then, are a severe deprivation of family life and home and disturb an individual’s rights protected under Article 8.  In Europe, Article 8 is an essential legal shield against the harms of eviction. 
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	Article 8 is a floor, but certainly not a ceiling.  European nations are free to impose more stringent protections for family life and home than what is provided under Article 8—and many do. Each European country promulgates and enforces its own unique regulatory scheme, including its own constitution and property laws, which regulate and influence eviction proceedings.  In theory, this sovereign-level variation in eviction law runs parallel to overarching European laws and values.  However, in dispossessor
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	The most striking variation in eviction laws has emerged between European common law countries and civil law countries. Some common law countries, such as Ireland, have constitutional protections for private ownership and individual property rights that limit those rights in the interest of social justice and the common good.  In the United Kingdon, variation exists in the level of protection for tenants based on the distinction between private or public landlords. Civil law countries markedly differ from t
	-
	155
	156
	-
	157
	-
	158 
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	158 Vols, supra note 137, at 731, 748. Over half of Germany’s residents are renters.  See Carolin Schmidt, Strong Tenant Protections and Subsidies Support 
	German law considers tenant hardship even in private landlord-tenant disputes. The Netherlands has been described as a “paradise” for the rights of tenants for quite some time.Under Dutch law, anyone at risk of eviction, regardless of whether the housing accommodation is private or public, is entitled to a proportionality assessment by an independent court before a tenant may be evicted.  This legal requirement has led some scholars to refer to the Netherlands as a “proportionality paradise.” The civil lega
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	Despite domestic variation in regulatory schemes between common law and civil law countries, unifying judicial principles exist in all European dispossessory actions.  Nearly all European 
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	nations, regardless of E.U. membership, must uphold the core values and treaties of the ECHR. In a dispossessory action, if a tenant raises a proportionality defense, European courts generally must engage in a proportionality assessment, which balances traditional notions of property ownership against social considerations. European domestic courts are required in their proportionality assessments to consider the individual rights of the landlord, the tenant, and the interests of society as whole. These ind
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	If domestic European courts fail to properly balance these competing interests, a litigant can typically appeal to the European Court of Human Rights in Strasbourg, France (“European Court”).  A litigant must first exhaust domestic remedies and meet domestic procedural requirements before seeking the European Court’s intervention. The litigant can then file a completed application with the European Court, alleging an Article 8 violation in the litigant’s sovereign territory. If these basic procedural requir
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	Court will then review the application and determine whether to initiate official proceedings.  If the European Court accepts the application, it will conduct an official proceeding, perform a proportionality assessment, and ultimately release a written judicial opinion. This opinion then becomes a binding judgment on the European nation from which the litigants originate.
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	Article 8 theoretically underpins all European evictions. Article 8’s proportionality principle provides a conceptual framework for judiciaries to strike a balance between the rights of ownership in a property against those with possessory interests in it. Article 8, as refined through case law, has developed into a context-dependent proportionality framework which provides all European courts more equitable and just framework in dispossessory actions. 
	-
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	B. Foundational Protections under Article 8 
	Article 8 fundamentally protects an individual’s right to be left undisturbed within their home. Article 8 proportionality consists of both procedural and substantive rights. Not all European tenants invoke the procedural protection of Article 8—expressly raising proportionality as a legal defense in an eviction action. However, the substantive principles of Article 8 proportionality—but for narrow circumstances, tenants have a right to be undisturbed in their homes—are embedded within all European domestic
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	Article 8 rests on two complementary values.  First, it establishes an individual’s rights, explicitly acknowledging that everyone has a right to “respect for private and family life, [their] home, and correspondence.” Second, it acknowledges that these rights may only be curtailed “in accordance with the law and [what] is necessary in a democratic society in the interests of national security, public safety or the economic wellbeing of the country . . . for the protection of health or morals, or for the pr
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	individual and society is at the heart of European proportionality analyses. 
	-

	The definition of a private and family home under Article 8 is broad and a fact-based inquiry made by the courts.  “Home” under Article 8 is not bound by a European sovereign’s legal classification.  Instead, it is a fact-based inquiry that refers to any habitation where individuals have “sufficient and continuous links with a specific place.”  For example, European Courts found that when Roma families resided in a caravan on a greenfield site for four years without authority from the local government (and 
	172
	-
	173
	174 

	Similarly, the definition of family life under Article 8 is expansive. Contrary to what may seem apparent, Article 8’s version of “family life” is a fact-dependent inquiry. European courts will consider family life to be individuals related through lineality or marriage.However, European courts also consider de facto relationships such as individuals living together, duration of relationships, intent to enter into a familial relationship, and the dependency of members within a relationship in order to deter
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	Article 8 extends to tenants in both private and public evictions because all European individuals are entitled to respect for their private and family life and home, regardless of whether the property owner is a public entity or private party. Michel Vols and Sarah Fick have described the distinction between public and private evictions as the former being removal of individuals from their homes against their will by state authorities (such as local housing authorities or the police) and 
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	the latter being the removal of individuals by private parties such as landlords, property owners, or banks.
	178 

	All European eviction actions necessarily involve a collision between private and public laws and invoke Article 8 principles. The application of proportionality under Article 8 assuages this tension. Vols and Fick have theoretically described eviction proceedings as either being vertical or horizontal.  Vertical eviction actions are brought by public actors, such as a public housing authority.  These are described as vertical because the state (and by extension a state actor) exists on an elevated plane wi
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	However, Vols and Fick have argued that states have a duty to ensure that an individual’s Article 8 rights are not disturbed, even in private horizontal disputes.  European courts have an affirmative obligation to intervene on behalf of an evicted tenant whose Article 8 rights have been infringed by a private landlord’s dispossession.  For a court to do otherwise would violate Article 8, because an arm of the state (the court) would be enforcing or sanctioning the infringement.  U.S. legal scholars may reco
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	U.S. courts. The Shelley court concluded that U.S. courts that upheld private racialized housing contracts would violate the Equal Protection Clause of the 14 Amendment to the Constitution.  Likewise, for Europeans, a judicial sanction of horizontal illegalities, such as a court entering a dispossessory order in favor of the landlord without a proper consideration of Article 8 proportionality principles, would fundamentally implicate the vertical power of the state because European courts must promulgate an
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	Notably, though, Article 8 proportionality has its limits. The First Additional Protocol to the ECHR entitles persons to the peaceful enjoyment of their possessions; an owner’s enjoyment of her possessions cannot be deprived except in the public interest and under domestic and international law.Furthermore, Article 5 of the Treaty on the European Union (TEU) specifies that the application of proportionality cannot exceed what is necessary to achieve the objectives of the 
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	E.U. treaties.Both principles apply to European landlords and their real property and function as a judicial backstop to ensure a tenant’s Article 8 rights are appropriately balanced against the rights and interests of the landlord in a European eviction action. 
	189 

	For a European eviction to be proportionally justified, it must be legal, legitimate, and necessary in a democratic society.  Jukka Viljan has argued that articulating a precise and fixed meaning of proportionality in the European eviction context may be impossible because European courts perform practical, fact-specific inquiries in eviction proceedings.European courts are required to analyze the individual factors that precede an eviction proceeding. These specific factors tend 
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	to include “the risk of homelessness, the lack of a specific need for an eviction, and the personal circumstances and individual characteristics of the evictee.”  Individual circumstances and characteristics can include a tenant’s health status, vulnerability, age, duration of occupation, and long-term connection to the property. The vulnerability of historically marginalized groups and the ability to find alternative accommodations are also of special consideration in proportionality assessments but are no
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	(2) the tenant’s substantive and procedural due process rights against eviction, (3) the tenant’s right of non-discrimination, and (4) the existence of public and private contracts.
	195 

	1. Landlords’ Due Process Rights 
	European courts performing proportionality assessments in dispossessory actions do not forego a landlord’s rights in a property; proportionality merely provides a more just and equitable framework for litigating dispossessory actions. The First Protocol of the ECHR re-asserts that landlords’ rights to peaceful enjoyment of their property cannot be interfered with without just interference.  Proportionality, then, is not the evisceration of a landlord’s rights in a property but instead 
	196
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	requires a context-dependent balancing of all interests in the property. 
	The European Court has long considered the viability of a landlord’s substantive and procedural due process rights when conducting a proportionality assessment in an eviction action. In Immobiliare Saffi v. Italy, a corporate owner of an apartment sought to evict holdover tenants. The corporate owner purchased the apartment building and provided formal termination notice to the tenants at the natural expiration of the lease. The Italian Magistrate Court “upheld the validity of the notice to quit and ordered
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	In ruling against the tenants, the European Court criticized the Italian domestic courts and the Italian government for failing to properly balance the landlord’s substantive and procedural rights to the property against the tenants’ right to occupy the property under Italian domestic law.  The European Court held that the Italian government legitimately promulgated rent control and tenancy extensions to preserve social and public order due to chronic housing shortages.However, the Italian and European Cour
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	period when the tenants had no extenuating circumstances to merit such extraordinary protection.
	204 

	Crucially, European landlords’ substantive and procedural rights are not absolute.  In Jansons v. Latvia, Mr. Jansons was a holdover tenant pursuant to a valid lease agreement with a former private landlord.  The new private landlord continued to accept Mr. Jansons’s rent, and Mr. Jansons believed that his original lease agreement had been de facto extended. The new landlord demanded Mr. Jansons sign a new short-term tenancy lease with unfavorable terms for Mr. Jansons.  He refused. The new landlord then st
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	Mr. Jansons’s first case in the European Court was met with scathing criticism about the eviction procedure of the Latvian landlord and the local authority’s complicity. The Court first made clear that Mr. Jansons’s  holdover tenancy was an Article 8 home because his three-year duration in the unit amounted to a “sufficient and continuous link” with the unit to give him rights in the property.  The Court admonished the new landlord’s usage of armed guards to force Mr. Jansons’s eviction and the Latvian’s go
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	right to respect for his home.  Further, the European Court held that a legal dispute existed between Mr. Jansons and the new landlord over the use and enjoyment of the property that should have been resolved by a Latvian court under relevant domestic law.  The Court ultimately concluded that Mr. Jansons’s Article 8 rights had been violated because the Latvian government failed to uphold its own procedural frameworks that safeguarded a tenant against unjustifiable interference to use and enjoy his own home.
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	Mr. Jansons returned to the European Court in a second action because Latvian authorities failed to provide him judicial relief after his first appearance before the Court.  Rather than reiterate its previous holding, the European Court performed a proportionality assessment.  The Court held that States have positive and negative obligations to their citizens that require “a determination of whether a fair balance has been struck between the competing interests of the individual and of the community as a wh
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	European courts balance the interests of both the specific landlord and the tenant involved in the dispossessory action. Domestic law must provide appropriate substantive and procedural rights to the landlord with respect to possession of their own property.  However, as case law makes clear, domestic European laws can—and do—provide increased protections for tenants that are compatible with the doctrine of proportionality. 
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	Proportionality requires that the specific circumstances of the tenant and the landlord be evaluated and considered.  A landlord is not entitled to evict a tenant on a whim, but a tenant is not entitled to limitless eviction protection.  Both the landlord and tenant are entitled to substantive and due process rights that must be appropriately weighed in an eviction. 
	-

	2. Tenants’ Due Process Rights 
	Article 8 creates binding legal obligations for all European nations to maintain safeguards and requirements to ensure that a tenant claiming an Article 8 defense is afforded procedural and substantive due process. All Article 8 litigants that raise a proportionality defense in a European court must be afforded procedural due process.  However, even if a tenant fails to procedurally raise proportionality, thereby waiving it as a defense, there is a presumption that proportionality is substantively embedded 
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	All people at risk of eviction have the right to a proportionality assessment even if the tenant’s right to occupy has been validly terminated under domestic law.  Further, the European Court has held that Article 8 requires courts to consider “the particular circumstances of the case . . . [and] the serious nature of the decisions to be taken” in order to assess if a tenant was justly involved in the judicial process to a “degree sufficient to provide them with the requisite protection of their 
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	interests.”  Additionally, the European Court has demanded that Article 8 procedural due process deprivations must be judged in “the light of” other tenets of international law.
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	A tenant’s substantive rights under Article 8 are broad because they are weighed against what is necessary in a democratic society. Article 8 rights are context-dependent, but relative factors to the proportionality analysis include the tenant’s health status, vulnerability, age, whether they are a member of a historically marginalized group, and long-term connection to the property. A significant portion of these substantive due process rights under Article 8 have been developed through non-housing proceed
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	The case of Brežec v. Croatia illustrates the importance of long-term connection to the property under a proportionality assessment. In Brežec, a woman moved into a public flat in Mlini, Dubrovink in 1970.  In 1997, the Republic of Croatia sold the unit to a private landlord.  In 2005, the private landlord sought to evict Ms. Brežec because no legal contract existed evidencing Ms. Brežec’s right to occupy the flat.  Ms. Brežec argued that the paperwork had been lost in the war in Croatia and that with her f
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	stressed that Ms. Brežec had remained in the unit for an extensive length of time, during a tumultuous time for the region.Moreover, the Court observed the eviction was something of existential concern for Ms. Brežec and that the private landlord had expressly promised to provide accommodation for all tenants during the transition to privatization.  As a result, the Court held that Ms. Brežec’s eviction was not necessary in a democratic society because Ms. Brežec was not “afforded adequate procedural safegu
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	Several Article 8 substantive due process cases have involved persons belonging to historically marginalized ethnic and minority groups such as the Irish Travellers and Roma. The European Court has held that special consideration and weight must be given in proportionality analyses that involve vulnerable peoples with different lifestyles.  The European Court often chastises European eviction courts for failing to consider the health and wellness of marginalized peoples, eviction’s effect on the family unit
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	3. Tenants’ Right of Non-Discrimination 
	All European nations have an obligation to protect human rights within their own borders. Article 14 of the ECHR, which prohibits discrimination, is often read in conjunction with Article 8 and triggers a proportionality assessment in eviction proceedings.  European courts must engage in a delicate balancing between two competing interests: respecting the sovereignty of domestic European laws and upholding the requisite demands of supranational human rights. 
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	Questions concerning sexuality and gender discrimination are prevalent in European dispossessory disputes due to the failure of some European nations to modernize statutory and constitutional regimes to accommodate evolving social norms. In Karner v. Austria, a gay tenant entered into a lease agreement with a private landlord for a Vienna flat. The man’s partner subsequently moved into the unit. Both men began to pay rent for the flat, but the partner was never listed as a tenant on the lease agreement.  Se
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	Before the European Court, the surviving partner challenged the proportionality of the eviction order under Articles 8 and 14. The Austrian government did not deny that the surviving partner was treated differently.The Austrian government claimed it had a duty to protect the traditional family unit and that its denial to recognize the partner as a “life companion” was an objective and reasonable justification. While the European Court contemplated that protection of the traditional family unit could have me
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	Other European nations have grappled with proportionality in dispossessory actions that involve the collision between modern progressive values and so-called traditional norms and values embedded in landlord and tenant law.  Notably, in Kozak 
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	v. Poland, the European Court chastised Poland’s national constitution for defining marriage as a “union of a man and a woman,” which prevented Piotr Kozak, a gay man, from having tenancy rights. The European Court held in Kozak that proportionality demanded judicial balancing of Poland’s constitutional protection of family rights against human rights treaties and the recognition that de facto marital cohabitation, including unmarried LGTBQ relationships.  These relationships, the Court stated, are afforded
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	weighty reasons” to justify an eviction based on those intrusions.  The European Court then concluded that Mr. Kozak’s eviction based on his gender was an unjustifiable and intrusive violation of his Article 8 and Article 14 rights.
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	As the European Court’s Karner and Kozak judgments make plain, courts conducting proportionality assessments in eviction actions must “take into account developments in society and changes in the perception of social, civil-status and relational issues.”  These factors include conducting proportionality assessments to recognize that there is “not just one way or one choice in the sphere of leading and living one’s family or private life.”
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	4. Public v. Private Landlords 
	Whether the landlord is a public or private entity is significant for proportionality analysis.  Article 8 expressly states that a public authority cannot interfere with an individual’s home unless the interference is necessary in a democratic society.Yet, Article 8’s protections are not limited to actions taken by a public authority; they extend to private parties as well.  While European Courts hold public landlords and public contracts under a higher level of judicial scrutiny in proportionality assessme
	-
	259 
	-
	260 
	-
	261 

	The distinction between private and public contracts under Article 8 is rarely a concern in civil law countries because most civil countries, like the Netherlands and Germany, have crafted strong tenant protections in their domestic codes. In common law states, such as the United Kingdom, however, 
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	there is typically a greater distinction between private and public property laws.  Common law nations typically preserve a landlord’s right to exclude their private property.  Unsurprisingly, then, the United Kingdom has generated several dispossessory cases invoking Article 8 that have involved private and public contracts. 
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	The plain language of Article 8 indicates that a public authority may not interfere with an individual’s right to respect for private and family life but-for certain enumerated exceptions.The European Court’s foundational McCann v. United Kingdom made clear that public landlords in the United Kingdom are bound by Article 8.In McCann¸ a British family lived in a house owned by the local public authority.  The British couple’s marriage broke down, and Mrs. McCann and her two children left the home. Mrs. McCan
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	267 Id. The local housing authority’s inspection deemed the unit would require an investment of 15,000-pound sterling to make the unit meet habitability standards. 
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	Id. 270 Id., ¶ 50. The Court opined that “the loss of one’s home is a most extreme form of interference with the right to respect for the home.” 
	any consideration to Mrs. McCann’s right to respect for her home.
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	After the conclusion of McCann, British courts were hesitant to adhere to its principles.  In Manchester City Council v. Pinnock, a public housing case involving a shorthold tenancy,the Supreme Court of the United Kingdom opined that Article 8 proportionality would only merit suspension or revocation of a termination order, and continued possession by a U.K. tenant, in exceptional cases. The British Court, in part, assessed that the European Court’s jurisprudence was “unambiguous and consistent” but that Br
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	272 See Mark Jordan, The British Assured Shorthold Tenancy in a European Context: Extremity of Tenancy Law on the Fringes of Europe, in tenancy law and housIng PolIcy In euroPe: towards regulatory equIlIbrIuM, 239-50. (Christoph U. Shmid, ed., 2018) (explaining that shorthold tenancies are a form of rental control that affords tenants six months of rental protection which is then followed by no tenant protection; shorthold tenancies became the default tenancy arrangement in the United Kingdom by private lan
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	The Pinnock decisioncreated considerable confusion about the application of Article 8 proportionality in the United Kingdom, particularly in cases involving private landlords.  Most recently, 
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	F.J.M.
	F.J.M.
	F.J.M.
	 v. United Kingdom appeared to confront the applicability of Article 8 to evictions initiated by private parties. In F.J.M., a tenant with severe psychiatric and behavioral health problems was evicted due to a failure to satisfy mortgage payments on a private residence. The tenant argued that domestic British courts should have permitted her to assert a proportionality defense because her eviction was not necessary in a democratic society. 
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	F.J.M. 
	F.J.M. 
	failed to raise any arguments that applicable British laws lacked substantive proportionality.  The European Court articulated the McCann principle that tenants were entitled to a proportionality defense primarily applied in cases where they had been living in “State-owned or socially-owned accommodation[s].”As a result, the European Court held that the tenant was not entitled to an Article 8 defense because (1) U.K. law sufficiently protected her rights; and (2) the requirement of a proportionality assessm
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	At first glance, the F.J.M. decision appeared to close the door on the judicial application of a proportionality analysis in cases involving private landlords when the court determines that underlying domestic law sufficiently balances the rights of landlords and tenants.  However, not all European eviction scholars agree with such a reading of F.J.M. Michel Vols and Sarah Fick argue that commentators have fundamentally misread F.J.M.Vols and Fick have conceded that Article 8 proportionality is a vertical l
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	enforcement.  Because private contracts still fundamentally involve public entities, European nations have a positive obligation to protect all people from interference with their Article 8 rights, including tenants renting from private landlords.  Therefore, by not applying a proportionality assessment in an eviction action initiated by a private landlord, a state may fail to adhere to its vertical Article 8 obligations.
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	Analyzing F.J.M., Vols and Fick have stressed that (1) underlying British law did not provide the tenant a proportionality defense in her private law eviction; and (2) the British courts denied the tenant a procedural proportionality defense.  Moreover, because the F.J.M. tenant did not challenge British law itself as violating her substantive Article 8 rights on appeal— known under British law as a declaration of incompatibility— the European Court’s analysis was limited to merely assessing the procedural 
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	A recent British case in F.J.M.’s wake, Dean v. Mitchell, concluded with a finding of incompatibility of British law with Article 8. Dean v. Mitchell involved two private parties and a dispute over a mobile home owned by Mr. Mitchell that sat on a campsite owned by Ms. Dean and others.  Mr. Mitchell had a license to rent the site, but Ms. Dean ultimately moved for possession of the land. British law did not entitle Mr. Mitchell with tenant-like protections because his living situation fell outside statutory
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	287 A declaration of incompatibility is enshrined in British law pursuant to section 4 of the Human Rights Act of 1998. The law gives the authority for higher British courts to evaluate the compatibility of domestic law with the ECH and then issue a declaration if the domestic law is incompatible. For commentary on declarations of incompatibility, see Jeff King, Parliament’s Role Following Declarations of Incompatibility Under the Human Rights Act, in ParlIaMents and huMan rIghts: redressIng the deMocratIc 
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	was entered. Scholars Jennifer Russell and Lewis Graham have asserted that Dean v. Mitchell demonstrates “the influence of human rights law” in dispossessory actions, “notwithstanding the horizontal nature of the dispute and Ms. Dean et al.’s strong property rights.”  Therefore, there remains hope for the application of Article 8 and the McCann principle to private landlords in the aftermath of F.J.M. 
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	European proportionality analyses are context-dependent. European courts look at the way in which both parties are situated before eviction proceedings commence. These individual, context-dependent factors, often include a tenant’s risk of homelessness, health status, vulnerability, age, duration of occupation of the rental unit, and a long-term connection to Blackacre.  Even with these commonalities, civil and common law countries conduct proportionality assessments differently. Schmid and Dinse’s four-par
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	290 Jennifer Russell & Lewis Graham, Dean v. Mitchell: The Resurrection of Article 8 in Private Possession Proceedings? 2023 conveyancer and ProPerty lawyer 388, 396–97. 
	291 Vols, supra note 137, at 748 (“The results presented above show that Member States balance residents’ and landlords’ rights in various ways. In countries such as Germany, Belgium and the Netherlands, the shift towards more protection of tenants did not cause a (legal) uproar at all, due to the already strong tenant protection in those jurisdictions. Under Spanish law, tenants are not entitled to advance a proportionality defence in court to have a court look at the context of their specific eviction cas
	-
	-
	-
	-

	conclusion that proportionality assessments are unavailable to tenants renting from private market landlords.  Even with the availability of a proportionality defense for tenants in an eviction hearing, European proportionality assessments do not guarantee a particular outcome. Rather, European proportionality shifts the rights framework from one rooted in property and contract law principles to a progressive property schema infused with social concerns that justly and equitably consider the rights of both 
	-

	III 
	ProPortIonal PossessIon In the unIted states 
	Europe provides an optimistic example of how to balance competing interests and concerns in dispossessory hearings. Of course, the United States is not a party state to the ECHR or its sister treaties, nor is the United States bound by European laws or the European Court.  The United States has not ratified the ICESCR. Modern U.S. eviction law, instead, should reflect the way the United States “resolve[s] conflicting claims, visions, values, and histories.”
	292 

	The current state of U.S. eviction processes and their downstream effects paints an unflattering portrait of one of the wealthiest countries in the world. The United States has the highest eviction rate of OECD countries.  U.S. landlords file over 3.6 million evictions each year. Eviction filings have increased by over 50% in some U.S. cities since the COVID-19 pandemic. The Eviction Lab, which tracks evictions in thirty-four cities in ten U.S. states, has reported over one million evictions from September 
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	has led to an increase in persons experiencing homelessnessand severe, negative health outcomes for evicted tenants.Evictions increase healthcare spending while disrupting health care access and result in poor health outcomes for tenants.
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	U.S.
	U.S.
	U.S.
	U.S.
	 eviction law must be re-aligned to prioritize justice over a landlord’s absolute right to exclude.  The infusion of proportionality principles into U.S. eviction hearings also functions as a corrective counterbalance to systems of exploitation that have been promulgated by twentieth century housing policies. 
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	A. Prioritizing Justice 

	U.S.
	U.S.
	 eviction law must evolve to prioritize justice over certainty. The current legal framework for eviction in the United States is an expedited process that prioritizes perceived efficiency and predictability.  Under the current doctrine, the dominant legal inquiries concern title to the property, how the parties have contracted to use the property, and whether there exist violations of the lease agreement.  In certain jurisdictions, the analysis is further restricted: only issues “germane” to the proceeding 
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	This narrow inquiry leaves no room for questions concerning the necessity of an eviction or the role of housing as a social good distinct from its function as a financial asset.  The result is a system that churns through dispossessory cases in an average of less than two minutes.  This expedited judicial process strips vital context from the proceedings.  What circumstances led the tenant to allegedly violate the lease? Are there factors such as historical, ethnic, and minority marginalization, homelessnes
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	As Europe’s implementation of the proportionality principle demonstrates, however, eviction proceedings can incorporate these progressive property values and social factors to achieve justice without abandoning the rights of property owners. In 
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	U.S.
	U.S.
	U.S.
	 eviction law, a proportionality infusion is not only feasible, but necessary. The commodification of housing only considers property as a capital asset.  But housing is so much more: it is a fundamental human necessity. The past century of 
	-
	304


	U.S.
	U.S.
	 housing policy reflects a trend of government abdicating its responsibility to ensure safe and adequate housing accommodations for the most vulnerable. While the government previously constructed and operated housing accommodations, in the latter half of the twentieth century, it shifted to outsourcing housing to the private market.  This outsourcing ossified the essence of housing, fundamentally transforming human need into a capital asset that undergirds the entire economy. 
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	Rather than framing evictions as a battle of rights in a property—the landlord’s ownership interest against the tenant’s 
	302 No Time for Justice: A Study of Chicago’s Eviction Court, supra note 88. 
	303 Even in the “proportionality paradise” of the Netherlands, Dutch landlords are successful in 68% of eviction proceedings.  See Vols, supra note 137, at 744. 
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	305 See supra section I.A. 
	right to occupy—our adjudication process can ask what rights-holding means to the interests of justice.  Instead of the current narrow scope of inquiry centered on superior title and contract rights, the process can examine multiple factors and balance interests to arrive at a just outcome. Our system of justice can embrace a nuanced consideration of “which rights to care about and which ones to discard,” and we can aspire to look at context and circumstances in an eviction hearing. 
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	Critics of proportionality will point out that this balancing of interests invites greater uncertainty to the eviction process than the current legal framework.  They’re not wrong.  But we should question why we are beholden to a legal system that is comfortable prioritizing certainty over justice. The U.S. legal system values certainty, efficiency, and expediency.  To be sure, respect for judicial economy is worthwhile and pragmatic. Judicial systems need structure and boundaries to render decisions, and p
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	Europe’s proportionality approach evidences an ability to balance the rights of the landlord and the tenant.  As Irish scholar Rachael Walsh notes, “a middle-ground position: respect for private property rights, appropriately delimited by social justice considerations” “is achievable. . .without fundamental destabilising effects.”  A system that allows for more 
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	comprehensive, justice-oriented considerations need not sacrifice judicial stability. U.S. eviction adjudication can take a more holistic view of possessory interests in property wherein private property rights are neither eliminated nor subjugated entirely to social interests, but nor are social interests entirely irrelevant to the proceedings. 
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	Glimmers of a European proportional approach already exist in modern U.S. law.  The COVID-19 CARES Act and Centers for Disease Prevention and Control eviction moratorium are the most striking examples of grafting proportionality principles into American landlord tenant law at the federal level. On March 27, 2020, as the COVID-19 pandemic ravaged the U.S., the CARES Act was passed.  The CARES Act created a temporary moratorium on eviction filings for individuals in federally backed housing properties, includ
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	that unpredictability is largely confined to its margins, showing that a predominantly contextual approach can be adopted in constitutional property rights adjudication without fundamental destabilising effects. 
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	311 Coronavirus Aid, Relief, and Economic Security Act (“CARES Act”), Pub. L. No. 116-136, 134 Stat. 281 (2020). 
	312 CARES Act § 4024. 
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	state and local eviction moratoria.  The CDC eviction moratorium was applicable to most landlords and halted evictions of non-paying tenants absent certain enumerated exceptions.It covered 6.5 million rental households that were behind on rent. In issuing the order for an eviction moratorium, the CDC stressed the need to protect the health of the most vulnerable, including individuals with underlying medical conditions and people at risk of experiencing homelessness.
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	The CDC moratorium was extended multiple times and Initially withstood Supreme Court scrutiny. The victory was short-lived. On August 26, 2021, the Supreme Court held that the CDC Director’s invocation of the Public Health Services Act § 361 to implement a nationwide eviction moratorium was a “wafer-thin reed on which to rest such sweeping power.” The majority held that Congress, not the CDC, should promulgate an eviction moratorium.  The majority even admitted that “it is indisputable that the public has a
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	https://nlihc.org/sites/default/files/Overview-of-National-Eviction
	-
	https://perma.cc/43H9-LJLF
	-

	319 Temporary Halt in Residential Evictions to Prevent the Further Spread of COVID-19, 85 Fed. Reg. 55292 (Sept. 4, 2020). 
	320 Nina Totenberg & Chris Arnold, The Supreme Court Leaves the CDC’s Moratorium on Evictions in Place, nat’l Pub. radIo (June 29, 2021, 7:53 PM), https:// moratorium-on-evictions-in-place []. 
	-
	www.npr.org/2021/06/29/1003268497/the-supreme-court-leaves-the-cdcs
	-
	https://perma.cc/GTD8-7EDG

	321 Alabama Ass’n of Realtors, 141 S. Ct. at 2489; see also Carl Romer & Kristen Broady, In Overturning the Eviction Moratorium, the Supreme Court Continues Its History of Harming Black Households, brookIngs Inst. (Sept. 14, 2021), the-supreme-court-continues-its-history-of-harming-black-households [https:// perma.cc/7ZTM-XSTW]. 
	-
	https://www.brookings.edu/articles/in-overturning-the-eviction-moratorium
	-

	the spread of the COVID-19 Delta variant.  But our system does not permit agencies to act unlawfully even in pursuit of desirable ends.”  In his dissent, Justice Breyer articulated that a “balance of the equities strongly favor[ed]” protecting tenants and public health, and that “the health of millions” was at stake with the CDC’s eviction moratorium. Nevertheless, the CDC’s moratorium ended, and eviction proceedings skyrocketed.
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	While the COVID-19 eviction moratoria provide limited examples of the federal government leveraging proportionality principles in U.S. law, examples of a proportional approach to possession exist in a handful of state and local jurisdictions. As progressive property scholars point out, “local rent-control and eviction-protection ordinances [are] examples of the norms and values for which they advocate. More specifically, some recent progressive-property accounts have pointed out that local rent-control and 
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	At the state level, California leads the way in providing robust eviction law protections for tenants.  California eviction law provides a justice-centered balancing between the interests of a landlord and tenant.  For example, the State’s Ellis Act grants rental-property landlords the right to exit the rental housing market and sell or demolish their rental units.Local municipalities, however, can place conditions and restrictions on landlords who evict tenants in the process of exercising their Ellis Act 
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	expenses in an Ellis eviction.Moreover, a landlord’s intent for the future of the property is paramount to what legal actions follow an Ellis eviction. It is a fact-dependent inquiry to determine whether the removal of the unit from the long-term rental housing market is appropriate.  In 2020, the Ellis Act was amended to require any unit returned to the rental market during the 10-year constraint period to effectuate a return of the entire rental property to the market, “with exceptions for certain owner-o
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	Other jurisdictions prohibit landlords from evicting tenants at-will, a process referred to as “just cause” eviction.  Five states currently have just cause eviction laws. Generally, just cause legislation consists of “three core components: (1) the definition of the legal grounds for eviction, (2) the placing of limits on rental increases, and (3) the enhancement of written notice requirements.”  In a just cause eviction, a landlord’s right to dispossess a tenant from the property does not arise unless the
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	Several cities have followed suit. Notably, Los Angeles’s just cause eviction law infuses proportionality into the question 
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	of ripeness in eviction proceedings. Pursuant to Los Angeles eviction law, there is a threshold amount of unpaid rent that a landlord must be owed before an eviction action can ever be initiated. A landlord does not have a valid claim to dispossess a tenant from the property for non-payment of rent unless and until the tenant’s outstanding rent exceeds one month of a “fair market rent” valuation.  Typically, a tenant’s failure to tender to the landlord anything less than a full month’s rent is considered a 
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	(2) after six months of tenancy, whichever commences first.Likewise New York City courts can consider a tenant’s extenuating circumstances to determine whether an eviction is proper and just. A “temporary financial embarrassment,” such as a tenant’s isolated instance of a late rental payment, is not considered an appropriate ground for an eviction when the tenant could have satisfied his rental obligations with a prospective payment schedule.  New York eviction court judges may also find for the landlord bu
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	The inclusion of proportionality principles in American landlord-tenant law shifts eviction law away from Draconian exclusionary rights of landlords and emphasizes context and balancing to achieve justice. The COVID-19 era eviction moratoria illustrate the ability of policymakers to take social and health consequences into account in dispossessory actions and push back against the notion that superior ownership interests should always prevail. State and local protections, likewise, illustrate that incorpora
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	B. Corrective Counterbalancing 
	While the previous section discusses the merits of prioritizing justice over efficiency, this section addresses why such a shift is necessary and applicable to dispossessory cases involving both federally-assisted housing and private market tenancies. Federally-assisted housing refers to housing that is subsidized with public funding. The extent of governmental assistance for a housing accommodation can be thought of in terms of a spectrum. On one end, rental housing is owned and operated directly by a gove
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	If you accept that a proportionality assessment has a place in dispossessory hearings, it is easier to envision that application to public housing authorities and governmental housing providers.  These are agencies acting on behalf of the government that have not only taken steps to fulfil the goal of providing a basic human need to residents but have also identified vulnerable tenants in need of housing assistance. Evicting tenants the government has deemed eligible for housing assistance 
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	all but guarantees these tenants will experience unstable housing or homelessness following displacement. In Europe, given that Article 8 protects matters of “central importance” for a person’s “identity, self-determination, physical and moral integrity, maintenance of relationships . . . [and security],” the European Court has opined that a tenant’s eviction from public housing without a government providing “permanent, or even temporary, accommodation” constitutes a failure of the government to contribute
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	Applying proportionality analyses to private landlords is more complicated because American law privileges private landownership. Even in Europe, with Article 8 of the ECHR, there remains variability in how proportionality is applied to private market landlords bringing eviction actions.  However, the complexity does not merit the elimination of proportionality principles in these cases. Shelley sets a precedent that American courts can intervene in private housing contracts to prevent gross social and raci
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	The privileging of private landownership in eviction law has perpetuated social and racial inequality.  Decades of disinvestment in housing for vulnerable populations coupled with commodification of the long-term rental housing market and a regulatory schema that incentivizes landlords to repeatedly churn through tenants creates two levels of exploitation in rental housing.
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	342 24 C.F.R. § 982.310 (a)–(d) (2016).  Just cause evictions under Section 8 include serious violations (e.g., nonpayment of rent, repeated lease violations, or violation of federal, State, or local laws), criminal activity occurring in, on, or near the rental property (including by any tenant, household member or guest), and other good cause (e.g. a tenant’s failure to accept a new lease or revision, nuisance, using the unit for an unintended purpose, or business/economic reasons such as a sale of the pro
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	The first is between the individual landlord and tenant. The dearth of affordable housing leaves low-income tenants vulnerable to housing instability and homelessness. Demand for affordable long-term rental accommodations so far outstrips supply that tenants, who occupy the inferior bargaining position with respect to landlords, are pressured into accepting housing that is overpriced or under-maintained—usually both.  Overpaying more for housing that commonly fails to meet habitability standards exacerbates
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	Second, exploitation exists on a systemic level. Systemic market failures produce limited options.  Within the rental housing market, decades of disinvestment and commodification have resulted in a system that fails to produce an adequate supply of affordable housing for vulnerable populations. As the government has backed away from directly serving as a housing provider, it has increasingly relied on the private sector to fill that role.  Financialization and commodification of the rental housing market ex
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	Laws governing eviction reflect the symbiotic relationship between private property owners who provide long-term rental 
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	housing and state power.  U.S. law excessively privileges private landownership. The very fact that eviction is an expedited process where landlords are successful in 85% to 95% of hearings—which only last a few minutes—helps incentivize tenant churn.  Together, the dearth of affordable housing and eviction laws that favor landlords “creates opportunities for exploitation that individuals are bound to take advantage of.”The use of proportionality in eviction hearings, therefore, is a corrective counterbalan
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	conclusIon 
	Ms. Rodriguez lived for years in an apartment with her school-aged daughter.  She worked daily shifts in a local textile factory. However, when her hours were drastically reduced, she could no longer afford her rent and utilities.  She decided to prioritize the utility bill, reasoning that her young daughter’s health would be in imminent danger without reliable access to water.  She paid just enough to keep the city from terminating services and worked with advocates to enroll in a utility assistance progra
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	afford to increase her hours again, and she was back to her pre-reduction income.  She immediately resumed rental payments to her landlord.  By cutting all discretionary spending, she tried to make additional payments toward the back rent. Fifty dollars here; seventy dollars there. 
	-

	Despite the fact that she had resumed monthly rental payments and was making progress toward the outstanding rent, her landlord filed an eviction action. At the hearing, the court inquired into who owned the property (the landlord) and whether Ms. Rodriguez had violated her lease agreement (yes, she breached when she couldn’t pay rent as a result of her employer reducing her work hours).  That was it. An inquiry into title and into the contract. The court never asked why Ms. Rodriguez stopped paying rent or
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	Had the court instead used a proportionality analysis, the judge may have considered how the move would affect the health of Ms. Rodriguez’s daughter, who lives with a chronic disability. Or perhaps the court may have contemplated whether the interests of justice were served by rendering a family homeless when they were actively taking steps to repay outstanding rent.  Maybe if the court could’ve taken into consideration the fact that Ms. Rodriguez was gainfully employed again and had the means to make futu
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	In U.S. courtrooms, judicial inquiry during an eviction hearing is constrained. Courts do not have the ability to balance the parties’ interests to arrive at a judgment.  While European eviction law is instructive, U.S. law need not adopt a positive right to housing to incorporate a balanced framework for eviction. Indeed, kernels of proportionality exist in modern U.S. law. Widespread incorporation of proportionality principles can re-align American eviction law to respect the rights of property owners whi
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