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DISCRETION
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The conservative Supreme Court has established max-
imum presidential control over formal administrative adju-
dication, despite the resulting impact on independence and
expertise in adjudicatory process. Concurrently, a progressive
public law perspective advocates for agencies to be released
from procedure to allow them to accomplish more, regardless of
the fact that procedures create important guardrails _for agency
action. Both of these perspectives devalue the understanding
that maintaining adequate and accessible process ensures that
administrative adjudication is accountable to the people that
agencies serve.

Both views also overlook the large expanse of informal
administrative adjudication that is neither conditioned by
constitutional appointment requirements nor anchored by
consistent statutorily mandated procedure. Constitutional
appointments requirements primarily impact administra-
tive law judges, who engage in formal adjudication per the
Administrative Procedure Act (APA). In addition, the APA does
not define a procedural floor in informal adjudication, which
creates wild variations in process. In fact, access to process
has always been minimal in many informal adjudications and
has further deteriorated over time due to—as this Article
illustrates—administrative discretion.
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This Article is the first to uncover and offer an overview of
administrative “procedural discretion,” which it identifies as
administrative discretion that impacts the contours and defen-
sibility of administrative process in informal adjudication. This
Article illustrates that procedural discretion originates from
agencies and adjudicators themselves, reducing or eliminating
process in a manner that reflects both the ongoing decline of
administrative due process in the post-Goldberg era and ongo-
ing legislative battles concerning the rights of disempowered
communities.

Procedural discretion enables great variation among the
processes underlying informal adjudication—not only across
different types of adjudication, but also within the same cat-
egory of adjudication. In entities including the National Labor
Relations Board, State Department, and the immigration agen-
cies, procedural discretion tends to limit the process underlying
informal administrative adjudication, including aspects such
as access to in-person hearings, the opportunity to provide tes-
timony, and decisionmalking on the record.

Sometimes, procedural discretion is the result of reasonable
pragmatic concerns about resources and efficiency that nonethe-
less serve to reduce access to or even wholly gatekeep individ-
uals from process. Other times, administrative decisionmalkers
engage in expedited processes in response to powerful inter-
ests, thus disadvantaging vulnerable people. Under-resourced
commmunities, and those in need of governmental support or pro-
tection, are perhaps more likely to be harmed by procedural
discretion. Furthermore, despite Article Il courts’ expertise in
matters of process, neither procedural discretion itself nor the
outcomes of decisions based in discretionary administrative
procedure are necessarily subject to judicial review.

This Article argues that, overall, procedural discretion is in
tension with the values and stability of proceduralism, which
many assume to be a cornerstone of administrative legitimacy.
Ultimately, procedural discretion has the potential to under-
cut administrative accountability to the communities served
by informal adjudication in underexamined ways that escape
oversight.

The existence and operation of procedural discretion, this
Article suggests, should inspire and inform frameworks that
ensure the quality and accessibility of administrative adjudi-
catory process. This Article prescribes neither heavy reliance
on political accountability nor a one-size-fits-all approach to
proceduralism. Rather, this Article’s suggested interventions
emphasize agencies’ own institutional tools for managing their
exercises of procedural discretion. In this vein, a turn to admin-
istrative and judicial review could be fruitful. More specifically,
procedure itself can be enhanced or managed carefully at many
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stages of an agency’s decisionmaking, including by improv-
ing the quality of initial decisions through qualitatively (rather
than merely quantitatively) focused internal quality assurance
oversight, intra-agency appeals processes that encourage pro-
cedural experimentation, and judicial review that privileges
access to core administrative safeguards and adherence to

constitutional values.
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Procedure can be a mechanism through which com-
mitments to equal treatment and open and accountable
decision-making materialize.

—Helen Hershkoff et al.!

I'll let you write the substance . . . and you let me write the
procedure, and I'll screw you every time.

—Regulatory Reform Act Hearing?

INTRODUCTION

Nearly half a century ago, a prominent academic observed
that a “recurrent sense of crisis” surrounds the administrative
state.? Despite its age, scholars have noted the prescient and
enduring nature of this remark.* But this recognition generally
fails to scrutinize this scholar’s observation, at the time, that
the perception of crisis “has particular applicability to . . . the
kinds of questions . . . [that] concern the status, the sound-
ness, and ultimately the legitimacy of the administrative
process”—namely, the process of administrative adjudication.®
In the present day, there is an ongoing set of debates concern-
ing the division of adjudicatory labor between the judiciary and
administrative state. These controversies engage the continu-
ing ways in which this distribution of power impacts the stabil-
ity, fairness, and accessibility of agency decisionmaking.

Two leading models of accountability in administrative
adjudication® resonate today in the wake of noteworthy shifts
in governmental structure. The first is majoritarianism, which

1 Helen Hershkoff, Luke Norris & Judith Resnik, Procedure, Inequality, and
Access, Law & PoL. Econ. Progect (July 16, 2024), https://lpeproject.org/blog/
procedure-inequality-and-access/ [https://perma.cc/Y4KS-EPXA].

2 Regulatory Reform Act: Hearing on H.R. 2327 Before the Subcomm. on Admin.
L. & Governmental Rels. of the H. Comm. on the Judiciary, 98th Cong. 312 (1983)
(statement of Rep. John D. Dingell, Chairman, H. Comm. on Energy & Com.).

3 James O. FreepMAN, CRisis AND LEGITIMACY: THE ADMINISTRATIVE PROCESS AND
AMERICAN GOVERNMENT 6 (1978).

4 See, e.g., Brian D. Feinstein, Legitimizing Agencies, 91 U. Chi. L. Rev. 919,
921 (2024); Jeremy K. Kessler, The Struggle for Administrative Legitimacy, 129
Harv. L. Rev. 718, 718 (2016) (reviewing DanieL R. ErRnsT, ToCQUEVILLE'S NIGHTMARE:
THE ADMINISTRATIVE STATE EMERGES IN AMERICA, 1900-1940 (2014)).

5 FREEDMAN, supra note 3, at 6.

6 See Richard J. Pierce, Jr., Political Control Versus Impermissible Bias in
Agency Decisionmaking: Lessons from Chevron and Mistretta, 57 U. CHi. L. Rev.
481, 481 (1990) (“Our government is designed so that policy decisions will be made
by politically accountable officials. At the same time, the right to an unbiased de-
cisionmaker is one of the most important guarantees of our judicial system.”).
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suggests that control by elected officials ensures that adminis-
trative agencies are trustworthy.” The second is faith in internal
administrative law, which insists that agencies do not require
political tethers to hold them accountable because they adhere
to procedural requirements that safeguard their legitimacy.®
Indeed, this model posits that the politicization of administra-
tion renders it inherently less trustworthy.?

On the majoritarian side, changes wrought by the modern
Supreme Court have reinforced presidential control over for-
mal administrative adjudication in ways that impact the in-
dependence, quality, and proliferation of administrative
decisionmaking.!® Those in the opposing camp “believe that
political influence will compromise administrative decisional
independence [in adjudication], which is understood to main-
tain high-quality and unbiased decisionmaking.”!! From this
perspective, administrative procedure is an unyielding corner-
stone of administrative accountability that supports an exten-
sive system of administrative discretion.

This, in turn, is consistent with the progressive argument
that expanding administrative discretion increases the ben-
efits and quality of agency policymaking.!? Claims that the

7 Matthew C. Stephenson, Optimal Political Control of the Bureaucracy, 107
Mich. L. Rev. 53, 57 (2008) (quoting scholars who believe that political control of
agencies will ensure that decisionmaking is accountable to voters).

8 See Lisa Schultz Bressman, Beyond Accountability: Arbitrariness and Legit-
imacy in the Administrative State, 78 N.Y.U. L. Rev. 461, 515-16 (2003) (observing
that procedures internal to agencies are “integral to the legitimacy of the admin-
istrative state”).

9 See Kathryn A. Watts, Controlling Presidential Control, 114 MicH. L. Rev.
683, 706 (2016) (describing prior situations when presidential control of agencies
decreased accountability, transparency, and accuracy of agency policymaking).

10 Bijal Shah, Presidential Administrative Discretion, 100 N.Y.U. L. Rev. 2128,
2131 (2025) (footnotes omitted) [hereinafter Shah, Presidential Administrative Dis-
cretion]; Bijal Shah, On Administration by Fiat, Micu. L. Rev. (forthcoming 2027)
(manuscript at 14-22) (on file with author).

11 Shah, Presidential Administrative Discretion, supra note 10, at 2131.
“[Aldministrative independence from political involvement in administration—
including, but not limited to, constraints on the presidential power to appoint
and remove agency officials—is both consistent with Congress’s constitutional
authority to form the government and important to the quality of both admin-
istrative adjudication and policymaking.” Bijal Shah, The President’s Fourth
Branch?, 92 Forouam L. Rev. 499, 526 (2023) [hereinafter Shah, The President’s
Fourth Branch?]; see also Hershkoff, Norris & Resnik, supra note 1 (focusing on
civil procedure and noting that “procedure is deeply related to the U.S. regulatory
state. Decisions by the Supreme Court have undermined the independence and
capacity of agencies as rulemakers, statutory interpreters, and adjudicators”).

12 See Blake Emerson, The Existential Challenge to the Administrative State,
113 Geo. L.J. 1263, 1267-68 (2025).
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Administrative Procedure Act (APA) is overly “transubstantive
and monistic” assume regularity in administrative procedure.!3
By some accounts, administrative process is so plentiful that
it is understood to be “time-consuming, costly, and cumber-
some,” which has led to longstanding “calls for more flexible
and efficient procedures.”'* So reliable is administrative pro-
cedure that scholars have even decried its “ossification”® and
“fetishization.”'® Some commentators on the left are committed
to the position that agencies should have far fewer bureau-
cratic procedures and rules holding them back, so they can get
things done more quickly and efficiently.!”

This provocation denigrates the fact that procedure fos-
ters accountability. In theory, expanding the exercise of admin-
istrative discretion in regulatory policymaking could improve
agencies’ implementation of statutory law. Though agencies
tend toward maximizing their own power,!® it may be that a
more generous interpretation of administrative authority lends
itself to better enforcement of laws designed to protect public
health, alleviate the burdens of consumers, and address cli-
mate change!'>—especially when the President aligns herself
with agencies’ missions (as opposed to requiring agencies to
defend themselves against presidential efforts to “dismantle”
the administrative state).2° And yet, these assertions ignore the
decline of hard procedural rules and overlook tough questions
regarding whether an administrative state unburdened by pro-
cedure is the ideal setting for decisions impacting vulnerable
communities.2!

13 Noah A. Rosenblum, Lev Menand & Ash Ahmed, Beyond Neoliberal
Administrative Law: Towards a Political Economy Approach 3 (June 9, 2024)
(unpublished manuscript) (on file with author).

14 Paul R. Verkuil, The Emerging Concept of Administrative Procedure, 78
Corum. L. Rev. 258, 260 (1978).

15 Aaron L. Nielson, Sticky Regulations, 85 U. Cui. L. Rev. 85, 94 (2018).

16 See Nicholas Bagley, The Procedure Fetish, 118 MicH. L. Rev. 345, 345 (2019).

17 See generally Ezra KLEIN & DEREK THOMPSON, ABUNDANCE (2025).

18 See Bijal Shah, Administrative Subordination, 91 U. Cur. L. Rev. 1603,
1622-24 (2024) [hereinafter Shah, Administrative Subordination].

19 See Bijal Shah, A Critical Analysis of Separation-of-Powers Functionalism,
85 Onio St. L.J. 1007, 1030 (2024) [hereinafter Shah, A Critical Analysis of
Separation-of-Powers Functionalism].

20 See generally Bijal Shah, Statute-Focused Presidential Administration, 90
Geo. WasH. L. Rev. 1165, 1226-64 (2022) [hereinafter Shah, Statute-Focused Pres-
idential Administration].

21  However hollow his invocation of their plight, none other than Justice
Gorsuch questioned whether Chevron deference ever actually benefited “the im-
migrant, the veteran seeking his benefits, the Social Security Disability applicant,
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Calls to reduce administrative process also overlook the
fact that adjudicative process has been in decline. Fifty years ago,
administrative agencies at least tried to give petitioners access
to an in-person conversation with the decisionmakers in charge
before they made any life-changing decisions; however, since
then, agencies have increasingly avoided doing so.?? Agencies
have since been on a path of cutting processes,?? including by
reducing public opportunities for in-person or other forms of
interaction with agencies for those subject to agency adjudica-
tion.?* As a result, an interest in expanding institutional power
to pursue values “in the public interest” by reducing admin-
istrative process further may, in fact, disadvantage people.?>
“This is counterintuitive particularly to liberals and progres-
sives who advocate for an expansive, discretionary bureau-
cracy in the face of conservative efforts, for example, to install
a unitary and more politically responsive executive branch.”26

In contrast to popular narratives of procedural inflexibil-
ity, even adjudication governed by the APA has moved away
from generous procedural requirements.?” In addition, main-
stream accounts of administrative law are inadequate precisely
for their failure to grapple with the pervasiveness of informal
adjudication in administration.?® “[D]iscretion within the pat-
tern of government is no less important nor dispensable than
the more fundamental aspects of political democracy”?® for

who have no power to influence agencies, who will never capture them, and whose
interests are not the sorts of things on which people vote, generally speaking.”
Transcript of Oral Argument at 133-34, Relentless, Inc. v. U.S. Dep’t of Com.,
144 S. Ct. 325 (2024) (No. 22-1219), 2024 WL 250638 at *132. The implication,
perhaps, was that in these forms of administrative adjudication, deference had
been “exploited against the individual and in favor of the government.” Id. at 136,
2024 WL 250638 at *135.

22 See infranotes 162-171 and accompanying text.

23 See infra notes 73-76 and accompanying text.

24 See infra subpart ILA.

25  Shah, Administrative Subordination, supra note 18, at 1613.

26 Id.

27 See MICHAEL ASIMOW, FEDERAL ADMINISTRATIVE ADJUDICATION OUTSIDE THE ADMIN-
ISTRATIVE PROCEDURE AcT 6 (2019) (noting that “some systems” of adjudication gov-
erned by the APA, such as the inquisitorial Social Security disability program and
disputes arising under Medicare, “are less formal than many” informal adjudica-
tion schemes).

28  ArTY GEN.’s CoMmM. ON ADMIN. Proc., FINAL REPORT OF THE ATTORNEY (GENERAL'S
COMMITTEE ON ADMINISTRATIVE PROCEDURE, S. Doc. No. 77-8, at 35 (1st Sess. 1941)
[hereinafter FiINaL REPORT].

29 Robert M. Cooper, Administrative Justice and the Role of Discretion, 47 YALE
L.J. 577, 577 (1938).
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determining the legitimacy of and accountability fostered by
agency decisionmaking.

The task of ensuring adequate “procedural safeguards for
the informal administrative processes . . . must begin with
particularized studies of how these processes actually work in
practice.”° And one key component of these processes, which
has been overlooked in the literature thus far, is the extent to
which their components are discretionary—that is, subject to
change by agency adjudicators themselves. This Article is the
first to reveal and study an unscrutinized form of administra-
tive discretion—which it refers to as administrative “procedural
discretion”—that operates within the context of informal ad-
judication.?! In doing so, this Article explores how adminis-
trative discretion exercised outside the APA contravenes our
conception of the stability, reliability, and consistency of pro-
ceduralism and exposes how shifts in procedure may reduce
fairness, access, and accountability. The survey in this Article
is based in primary sources—including executive branch mem-
oranda and directives, as well as agency regulations and policy
guidances—uncovered as part of a multi-year project tracking
the operation of administrative discretion on the ground and at
the regional level of bureaucratic action.3?

Procedural discretion describes agency action that alters
the nature and quality of administrative procedure—indeed,
not just the outcomes, but the procedure itself. Administrative
adjudicators have the power to both determine and to change
the processes of administrative adjudication, which agen-
cies rely on as the primary means both to further new legal
principles and to implement the law.3® Procedural discretion
uniquely relates to informal adjudication because a lack of

30  FreepmaN, supra note 3, at 242.

31 The category of informal adjudication therefore excludes arenas of admin-
istrative adjudication in which ALJs preside and process is required by the APA
(such as, for instance, the Social Security Administration (SSA) and Securities
and Exchange Commission (SEC)). See infra notes 77-79 and accompanying text;
see also infra notes 104-108 (describing some of the process required by the APA
for formal—as opposed to informal—adjudication).

32 Note that this larger project explores how administrative discretion op-
erates—including when agencies issue legal requirements, regulatory policies,
adjudications, enforcement choices, and implementation decisions—within and
across diverse regulatory areas, and is based in the collection of a novel dataset
of several primary sources that govern the behavior of agencies, including stat-
utes, regulations, guidances, memoranda, directives, online policies, and other
intra-agency documentation.

33  See Peter H. Schuck & E. Donald Elliott, To the Chevron Station: An
Empirical Study of Federal Administrative Law, 1990 Duke L.J. 984, 1014.
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defined process allows for greater procedural variation. Infor-
mal adjudication operates outside the constitutional appoint-
ment and removal process and the APA’s procedural control,
but nonetheless comprises the bulk of agency action.3* Thus,
the prevalence of informal adjudication also leads to greater
procedural discretion.

In some cases, adjudicators exercise procedural discre-
tion in ways that benefit those seeking protection or support
from the government, particularly in systems that are set up
to be flexible in order to help people. However, other times,
relevant administrative decisionmakers may be beholden to in-
stitutional norms such as speed/efficiency and resource con-
servation;3® to the interests of politicians, such as legislators;
and to the interests of moneyed or influential stakeholders, like
corporations, rather than maintaining responsiveness—and by
extension, accountability—to the individuals who bring their
concerns before administrative tribunals.

First, agencies take liberties to reduce access to various
aspects of process in informal adjudication, in seeming reflec-
tion of a shift toward reduced due process requirements (that
is, away from the Goldberg procedural apex) in the current,
Mathews v. Eldridge era.®® On the one hand, National Labor
Relations Board (NLRB) regional officials have discretion to en-
sure that labor claims are not easily dismissed once brought,
which serves to protect such claims on behalf of workers.37
Likewise, other agencies’ adjudicators may similarly behave in
ways that favor under-resourced petitioners. More specifically,
immigration adjudicators, adjudicators dealing with consumer
reparations from deceitful investors, adjudicators investigating
gun permit holders, and adjudicators investigating fraudulent

34 This has been the case prior to the enactment of the APA through today.
See Asimow, supra note 27, at v; see also Michael Herz, ACUS—And Administrative
Law—Then and Now, 83 Geo. WasH. L. Rev. 1217, 1245 (2015); Reuel E. Schiller,
Rulemaking’s Promise: Administrative Law and Legal Culture in the 1960s and
1970s, 53 Apmin. L. Rev. 1139, 1145 (2001); Schuck & Elliott, supra note 33, at
1014; Paul R. Verkuil, A Study of Informal Adjudication Procedures, 43 U. CHi. L.
Rev. 739, 741 (1976) (noting that “informal adjudication” describes the vast ma-
jority “of what the government does with respect to the individual”); FinaL ReporT,
supra note 28, at 35 (“[E]lven where formal proceedings are fully available, infor-
mal procedures constitute the vast bulk of administrative adjudication and are
truly the lifeblood of the administrative process.”).

35 See Shah, Administrative Subordination, supranote 18, at 1632-48 (arguing
that a concern with efficiency can lead to administrative action that harms vulner-
able communities).

36 See infra notes 162-171 and accompanying text.
37 See infra notes 177-178 and accompanying text.
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educational institutions can draw on procedural discretion to
support vulnerable or unsophisticated petitioners.38

On the other hand, agencies as varied as the NLRB3° and
the national security and immigration agencies,*® among a
number of others,*! have established for their bureaucrats the
discretion to limit in-person facets of process. Importantly, they
have not done so across the board for certain, or all, types of
informal adjudications, but rather reserve the right to restrict
access on a case-by-case basis in contexts that make it more
difficult to establish labor rights, access immigration benefits,
and protect those bringing personal civil rights claims.

Second, agencies may engage in pre-adjudication choices
or actions that restrict access to adjudicative process alto-
gether—or, on occasion, that expedite access to process in order
to further particular interests.42 The NLRB gatekeeps whether
those claiming unfair labor practices have access to a hearing,
while also allowing for one pathway to expedited review—but
only for those arguing that a labor union stepped out of line.
These ground-level policies both reflect the tension between
the original New Deal legislation empowering the NLRB and
reactionary law passed by subsequent Congresses alarmed by
the rise of labor protection and indicate an anti-union bias.*3
Other examples of procedural gatekeeping include administra-
tive policies denying lawful access to asylum adjudication,**
agencies limiting the investigation of claims in matters of pub-
lic land use and civil rights by agencies such as the Depart-
ment of the Interior and the Department of Education’s Office
for Civil Rights,*> and legislation allowing expedited review in
order to benefit the interests of companies providing medical
devices.46

This Article argues that, overall, procedural discretion is in
tension with the stability and values of proceduralism, which
many assume to be a cornerstone of administrative legitimacy.
The processes of informal adjudication vary not only across

38  See infra notes 126-127, 131, 290-93, 268-77 and environs, 229-30 and
accompanying text.

39 See infra section I.A.1.

40 See infra subsections II.A.2(a) & II.A.2(b).
41 See infra subsections II.A.2(c) & II.A.2(d).
42 See infra subpart II.B.

43 See infra subsection II.B.1(a).

44 See infra subsection I1.B.2(a).

45  See infra subsection I1.B.2(b).

46 See infra subsection II.B.1(b).
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different types of adjudication, but also within the same cate-
gory of adjudication. In other words, administrators may alter
the process even within a single adjudicatory framework such
that similarly situated petitioners experience substantially
distinct procedures.

When agencies have the power to select and alter admin-
istrative process itself,*” they may exercise it to preserve the
agency’s time and resources. Alternatively, they may exercise
procedural discretion to ensure that the outcomes of adjudi-
cation reflect politicized priorities and agency interests, at the
expense of petitioners. As a result, procedural discretion can
reduce informal adjudications’ fairness and accountability to
individuals.

Procedural discretion can also favor the interests of more
powerful stakeholders, including corporations and other inter-
ests, who may or may not be party to the adjudication in the first
place. In these cases, it is primarily petitioners with fewer re-
sources and those with limited political power who are harmed
by procedural discretion, given the dearth of tools available to
these communities to force permanent or more generous ad-
ministrative process. In this way, procedural discretion may
exclude vulnerable communities from administrative process,
reduce access to government benefits and protection, and ex-
acerbate punitive enforcement.

Scholars observe that “it is poor people of color whose legal
claims wind up in [executive tribunals], while [other] claims go
to Article III courts,”® which benefit from more fulsome pro-
cess. Analogously, it may be under-resourced communities,
and people with more needs vis-a-vis the state, who are more
likely to be disadvantaged by administrative procedural dis-
cretion, while others remain relatively unscathed. In this
way, procedural discretion destabilizes the assumption that

47 Verkuil, supra note 34, at 741 (noting that informal adjudication describes
the vast majority “of what the government does with respect to the individual”).

48  Adam B. Cox & Emma Kaufman, The Adjudicative State, 132 YaLe L.J.

1769, 1795 n.112 (2023); see also id. at 1816-17:
The “high volume” administrative courts are social-security courts, im-
migration courts, Medicare courts, and veterans-affairs courts. These
are courts where poor people of color file legal claims. When one com-
pares this collection of cases to the disputes that separation-of-powers
formalists would siphon out of the administrative state—notably, pat-
ent, property, and securities cases—the border between Article II and
Article III does not look coincidental. Instead, the formalist vision re-
designs the administrative state based on a regressive theory of whose
due-process claims deserve an initial hearing in Article III.

(footnote omitted).
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administrative procedure is reliable and inclusive, which is
crucial to an administrative state that is legitimate and com-
mitted to democratic principles. Furthermore, to the extent a
lack of process leads to impoverished agency rationales and an
incomplete record, procedural discretion would seem to render
the agency at risk for litigation.

Ultimately, procedural discretion has the potential to un-
dercut administrative accountability in underexamined ways
and in a manner unchecked by oversight, which both broadens
the generalized understanding of how administrative discretion
operates and should alter longstanding, conventional frame-
works of political control and technical oversight of agency ac-
tion. Managing both the incentives driving and the impact of
agency decisionmaking that operates outside of APA procedure
will require dedication to the project of uncovering informal ad-
judication and considering meaningful limits to its discretion-
ary aspects. In any case, rather than assuming the presence of
adequate procedural safeguards, faith in them warrants recon-
sideration given that administrative adjudication is both highly
susceptible to political influence and heavily subject to admin-
istrative discretion.*?

Note, however, that the answer to challenges to ensuring
transparent and accountable procedural discretion is not erad-
icating it altogether. Administration, including in the form of
adjudication, does not exist without discretion. Eliminating
procedural discretion could reduce beneficial adjustments to
process, either for purposes of efficiency or to improve consid-
eration of petitioners. Alternatively, pursuing the fallacy that
procedural discretion can in fact be removed completely would
simply force its growth in unchecked spaces, perhaps allowing
it to reduce other deliberative aspects of adjudication.

Rather, interventions should emphasize oversight of, con-
straints on, and even opportunities to leverage the exercise of
administrative discretion to ensure and improve accountability
and legitimacy in administrative procedure. Encouraging a re-
sponsive version of procedural discretion means ensuring that
agencies both incorporate the interests of petitioners into ad-
judicatory process and seek to reduce confusion and opacity
when possible. A turn to administrative and judicial review,

49 See Shah, Presidential Administrative Discretion, supra note 10, at 2153-54
(discussing how the Department of Homeland Security U.S. Citizenship and Im-
migration Service (USCIS) granted its adjudicators the “discretion to” expedite
process by denying immigration “benefits regardless of applicants’ eligibility, and
without any justification at all”).
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the latter in limited capacity and with a focus on managing the
exercise of discretion as well as on transparency in procedural-
ism, could be a fruitful way to encourage the good possibilities
of procedural discretion and mitigate its harm.

More specifically, administrative adjudicatory procedure
itself could be improved or enhanced carefully at many stages
of an agency’s decision, including by improving the quality of
initial decisions through qualitatively (rather than merely quan-
titatively) focused internal quality assurance, intra-agency ap-
peals processes that encourage procedural experimentation,
and judicial review that requires adequate process and adher-
ence to constitutional norms.

This Article proceeds as follows. Part I offers a brief over-
view of administrative discretion and informal adjudication,
both essential to procedural discretion, and highlights proce-
dural discretion in formal adjudication. With this context at
hand, Part II presents examples of procedural discretion gath-
ered from diverse informal adjudication contexts, including
procedural discretion that reduces or eliminates process, re-
sults in agency gatekeeping of access to any procedure in the
first instance, or, on occasion, expedites process in response
to powerful interests. In doing so, it examines the interaction
between procedural discretion and political control, as well as
the impact of procedural discretion on the accessibility and
stability of proceduralism. While the focus of this Article is on
the descriptive project, Part III nonetheless broaches the topic
of reform. Suggested interventions include leaning on the ad-
ministrative separation of powers, including quality assurance
and intra-agency appeals, as well as drawing on judicial re-
view to protect claimants’ procedural access and rights. These
approaches suggest the application of institutional tools that
encourage agencies to prioritize accountability and responsive-
ness in the exercise of procedural discretion.

I
FrRaMING PROCEDURAL DISCRETION

Administrative discretion enables flexibility in procedural
choice. This administrative “procedural discretion” tends to
operate within informal adjudication. To understand proce-
dural discretion, one must have a handle on the extensiveness
of administrative discretion, which is a precondition for pro-
cedural discretion, and on the prevalence of informal adjudi-
cation, which is a key context in which procedural discretion
flourishes.
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This Part outlines how administrative discretion and in-
formal adjudication give rise to procedural discretion. It also
explores procedural discretion in the unlikely context of formal
adjudication as defined by the APA, as a means of reiterating
that even highly structured forms of administrative adjudica-
tion may be malleable. Overall, procedural discretion is useful
as a framework for better understanding administrative discre-
tion and for exploring overlooked aspects of both formal and
informal adjudication.

A. Administrative Discretion

Discretion is a linchpin of administration. Administrative
agencies ensure that the implementation and enforcement
of law is functional. In order to do so, they hold an immense
amount of discretionary power.?° “Administrative discretion is
the freedom of choice or judgment with which an executive of-
ficer or an administrative agency is entrusted in order to in-
sure the constant and complete effectuation of the legislative
policy in any situation which might arise in connection with
the enforcement of the statute.”® Notably, agencies exercise
discretion when they engage in behavior that is not specified
by their governing statutes.5? Indeed, “[a]dministrative officials
are not only empowered to fill in the details of general laws, but
increasingly they have been given permissory power.”53

Nearly all outcomes of governance, whether beneficial or
concerning, are affected by administrative discretion to some
extent. Arguably, there has always been a “Goldilocks” problem

50  Discretion refers to “the power to choose between two or more courses of
action each of which is thought of as permissible.” HENrRy M. HaRT, JR. & ALBERT M.
Sacks, THE LecaL ProcEss: Basic PROBLEMS IN THE MAKING AND APPLICATION OF Law 144
(William N. Eskridge, Jr. & Philip P. Frickey eds., 1994).

51 Cooper, supra note 29, at 581; see also id. at 578-79, 588 (noting that
“administrative discretion is the life blood upon which the entire administrative
process feeds; without its vitalizing contribution the machinery of administration
would degenerate into an impotent force with neither purpose nor direction”).

52 See id. at 581-82 (“To guide and limit the administrative agency in the ex-
ercise of its lawful authority the legislature establishes a criterion or standard of
action within the terms of the statute itself.”); id. at 582-83 (“It would seem to be
beyond all reasonable argument that Congress could, under any circumstances,
adequately define [legislative standards] to the extent that the exercise of judg-
ment and discretion by administrative agencies would no longer be desirable or
necessary.”); see also id. at 582 (listing a handful of agencies—including the ICC,
FCC, SEC, FTC, and NLRB—that exercise administrative discretion in the course
of executing legislation).

53 Marshall E. Dimock, The Role of Discretion in Modern Administration, in
FRONTIERS OF PUBLIC ADMINISTRATION 46, 46 (1936).
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regarding the optimal amount of discretion for administrators
to exercise. Too little, and agencies may as well default to min-
isterial implementation of the law—or to artificial intelligence.
Too much, and administrators are in danger of acting as lit-
tle fiefs, behaving in an “extralegal” and “supralegal” manner
vis-a-vis the people they govern.5

Administrative discretion has been subject to criticism not
only in recent years®® but also since the dawn of the modern
administrative state.5¢ Historically, there were no clear catego-
ries of administrative discretion. At the start of the New Deal,
one academic opined that discretion might be beneficial to rou-
tine, day-to-day matters, emergency scenarios, the provision of
benefits, and situations involving social conflicts, including la-
bor disputes.5” In each of these cases, discretion could be used
“in the development of administrative standards, as well as in
the solution of new problems.”58

In the wake of the New Deal and as a result of the prolifer-
ation of regulatory bodies throughout the mid-twentieth cen-
tury, the public began to perceive the “administrative state” as
a potentially threatening concentration of governmental pow-
er.5 This fear intensified the clash between pro-agency support
for expansive administration®® and an anti-administrativist
interest in disabling agencies and encouraging “laissez faire”
policies.6!

54  See PHILIP HAMBURGER, Is ADMINISTRATIVE Law UnLawruL? 48, 50 (2014).

55 See, e.g., Bressman, supra note 8, at 516 (noting discretion and flexibility
delegitimize administrative agencies).

56 See Cooper, supra note 29, at 577 (“The exercise of discretionary authority
by administrative agencies has probably been subjected to more criticism than
any other task of governmental administration. . . . Among those opposed to the
use of discretion by administrative officials . . . [a]ll too frequently the exercise of
discretion is loosely characterized by reference to some such vague symbolism as
‘tyranny,” ‘despotism,’ or ‘bureaucracy.”).

57 See Dimock, supra note 53, at 47-50.

58  Id. at 50.

59 See generally Gillian E. Metzger, 1930s Redux: The Administrative State
Under Siege, 131 Harv. L. Rev. 1 (2017).

60  See Cooper, supra note 29, at 580-81 (noting that limits to the amount
of “detail[]” Congress can “possibly enact into a single body of law,” a lack of
congressional expertise, and the fact that Congress is only “intermittently” in
session are some of the “practical reasons why Congress has been compelled to
create administrative agencies for the execution and enforcement of its expressed
policies”).

61  Compare id. at 577-78 (describing discretion as a “legitimate administra-
tive function” and its use as an “unavoidable necessity” for “the execution of gov-
ernmental policies”), with id. at 578 (noting that opponents view the exercise of
administrative discretion as “inherently dangerous if not completely undesirable”
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As the administrative state began to expand, it was rec-
ognized that “[n]Jo function of administration [has been] more
urgently in need of such a realistic analysis than the exercise
of administrative discretion.”®2 “[H]Jowever ‘normal’ the admin-
istrative state may (in truth) be, the American people’s ‘un-
easiness’ about its legitimacy persists.”®3 And yet, scholars,
lawyers, and even judges are arguably no closer today than
they were in the early twentieth century to pinpointing pre-
cisely how administrative discretion operates and the degree to
which it impacts the processes and outcomes effected by the
administrative state.

Today, the discretion to identify the meaning of law, the
legality of policy, and the relevance of fact are central to the ad-
ministration of statute. Thus, discretion is exercised both during
rulemaking and adjudication. In rulemaking, agencies exercise
discretion to fill in gaps or interpret ambiguities in legislation.5*
In adjudication, administrative discretion is empowered by ju-
risdiction to evaluate “questions of fact,” as distinguished from
the judiciary’s sphere of authority and responsibility over “mat-
ters of law.”65 Within each of these contexts, the Court tends
to refer to an agency’s discretionary action as an exercise of
judgment legitimated by the administrator’s expertise.® Within
the last fifty years, “[tlhe watchword of administration [has be-
come] expertise,”” including the fact that “[t|lhe key doctrine

and remarking on “the increasing disposition of those opposed to governmental
interference to use the principle of administrative discretion as a whipping post
for the revival of a laissez faire policy”).

62 Id. at 579.

63 Kessler, supranote 4, at 719.

64  Cf. Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2273 (2024) (limit-
ing the discretion agencies are afforded when doing so).

65 The former is subject to de novo review by the court. SEC v. Chenery Corp.,
332 U.S. 194, 207 (1947). For the latter, judicial review is more limited, Heckler
v. Chaney, 470 U.S. 821, 830-31 (1985), although the court can draw on the APA
to review the exercises of agency discretion to ensure a minimal level of quality,
including by applying the arbitrary and capricious standard (to any policy, no-
tice and comment rulemaking, or informal, non-APA guidance/memos) or the
substantial evidence standard (to adjudications deemed formal under the APA).
5 U.S.C. §§ 551, 702.

66 See Cooper, supra note 29, at 599 (noting that “the primary purpose of
investing the instruments of administration with a discretionary authority was to
place the enforcement of legislative policies in the hands of officials who presum-
ably possess a technical competence and specialized knowledge in their particular
fields of governmental activity”).

67 Martin Shapiro, Administrative Discretion: The Next Stage, 92 YaLe L.J.
1487, 1496 (1983).
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of judicial review of administrative action became deference to
that expertise.”68

In other words, “[d]iscretion and expertise” have become
synonymous.% As a result, exercises of procedural discretion
may be justified as not only within agencies’ rightful discretion,
but consistent with their expertise. More specifically, proce-
dural discretion may be rationalized by the view that agencies
know how much process is “enough” and can be trusted to
balance an interest in time and resource conservation, on the
one hand, with accessibility and administrative due process on
the other. And yet, procedural discretion seems to be shaped,
at best, by indeterminate forms of expertise. Procedural dis-
cretion is neither oriented toward developing standards and
solving problems, in the sense of pinning down a substantive
answer to an open policymaking question, nor based in tech-
nocratic expertise, like more well-known and better observed
exercises of administrative discretion.”

Procedural discretion is feasibly based on institutional
knowledge regarding the appropriate level of procedure for
a particular informal adjudication in light of structural/
institutional or resource-related limitations. Nonetheless,
these choices arguably involve under-justified, and sometimes
idiosyncratic, exercises of expertise, given their focus on fill-
ing institutional needs or capitulating to legislative capture.
Arguably, administrative discretion is consistent with scien-
tific or technocratic expertise primarily when it is exercised
as the result of process.”! But when process itself is discre-
tionary, as a result of procedural discretion, the expertise in-
forming said (procedural) discretion is difficult to evaluate and
substantiate. That agencies exercise discretion to curtail ac-
cess and process, and that they do so under the radar, also
calls into question the consistency of agency deliberation and
responsiveness. This is exacerbated by the fact that proce-
dural discretion has flourished in relative obscurity and with
minimal constraints.”? Notably, agency adjudicators are not

68 Id.
69 Id.
70 See supra notes 64-65 and accompanying text.

71 See Daniel B. Rodriguez, Whither the Neutral Agency? Rethinking Bias in
Regulatory Administration, 69 Burr. L. Rev. 375, 448-49 (2021).

72 Contrast this to the extent to which attention to and controversy over pros-
ecutorial discretion has led to its constriction. See Shah, Presidential Administra-
tive Discretion, supra note 10.
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necessarily lawyers,”® which feasibly limits their knowledge of
the importance of procedure and of possible implications when
procedure is inadequate.

Great dissatisfaction remains with expansive administra-
tive discretion, particularly given its role in “the way govern-
ment responds to the concerns of its citizens.””* At least one
prominent scholar has argued that justice might be improved by
“eliminat[ing] unnecessary discretionary power,” if not all dis-
cretionary power.”®> Procedural discretion may add to this con-
cern,”® particularly given its role in reducing access to process.

B. Informal Adjudication

Informal adjudication is a form of decisionmaking where
there is no defined procedural floor, leading to variable pro-
cesses at the discretion of the administrative agency.?””
The APA provides, in some cases, a baseline of procedural
requirements—namely in rulemaking and formal adjudication.
This floor is considered an important guarantor of the legiti-
mizing accountability of the administrative state. But informal
adjudication—unlike the formal adjudication targeted by re-
cent Court cases’®—is not presided over by administrative law
judges (ALJs), as defined by the APA, and does not benefit from
the procedural floor established by the APA. In fact, the APA
says altogether very little about “informal action.””®

73 See 8 C.F.R. § 292.1 (2026); U.S. CrrizeénsHiP & IMMIGR. SERVS., ADJUDICA-
TorR’s FIELD Manuar, ch. 12: Attorneys and Other Representatives, https://www.
uscis.gov/sites/default/files/document/policy-manual-afm/afm12-external.pdf
[https://perma.cc/RLE9-JDE6] (last visited Mar. 21, 2026); Jeffrey Parker, Two
Perspectives on Legal Authority Within the Department of Veterans Affairs Adju-
dication, 1 VETERaNs L. Rev. 208, 208 (2009) (noting that regional Department of
Veterans Affairs offices are comprised of nonlawyers).

74 Frank J. Remington, Book Review, 36 U. CH1. L. Rev. 884, 885 (1969) (re-
viewing KennetH CuLp Davis, DISCRETIONARY JUSTICE: A PRELIMINARY INQUIRY (1969)); id.
at 884 (“We live in a day of increasing mistrust of government particularly by the
young, the poor, and the black.”); see also James Q. WIiLsoN, BUREAUCRACY: WHAT
GOVERNMENT AGENCIES Do anD Why THEY Do It (1989) (“We worry most about the
arbitrary rule at the hands of those street-level bureaucracies that deal with us
as individuals rather than as organized groups and that touch the more intimate
aspects of our lives . . . .").

75 Davis, supra note 74, at 217.

76  See supra notes 31-46 and accompanying text.

77 See Informal Adjudication, LecaL Inro. Inst. (Nov. 2021), https://www.law.
cornell.edu/wex/informal_adjudication [https://perma.cc/4AD5-RPWR].

78  See supra note 10 and accompanying text.

79 Shapiro, supra note 67, at 1487-88 (describing the “game of procedural
catch-up” that was and remains the APA’s attempt to constrain agencies’ exercise
of their authority).
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In contrast to formal adjudication, where the APA estab-
lishes procedural requirements, procedure in informal adjudi-
cation is imposed primarily by the Due Process Clause, internal
guidance, or statutory requirements.®® Notably, agencies some-
times take pains to explicitly exempt informal adjudication
from APA requirements.8! As a result, informal adjudication
lacks unifying process and may range from hearings that
resemble proceedings before Article III courts to one-sided
decisions based only in limited paperwork review.82

Notably, the controversial aspects of informal adjudication
go beyond the broader, well-worn contention that rulemak-
ing is an inherently better form of agency policymaking than
adjudication® and that administrative adjudicators are less
knowledgeable than regulators.8* As an initial matter, some

80 Id.

81  See, e.g., 33 C.F.R. § 159.321(a)(2)(i) (2026) (imposing penalties on ships in
violation of anti-pollution ordinances):
Before assessing a civil penalty under this subparagraph, the [DHS]
Secretary or his delegatee shall give to the person to be assessed such
penalty . . . a hearing on the proposed penalty. Such hearing shall not
be subject to 5 U.S.C. 554 or 556, but shall provide a reasonable oppor-
tunity to be heard and to present evidence. (emphasis added).

82  Michael Asimow, The Last Frontier: Fair Procedure in Informal Administra-
tive Adjudication, 14 Micu. J. Env't & Apmin. L. 1, 12-39 (2024) (describing and
differentiating various informal adjudicatory schemes).

83 Rulemaking may be viewed as preferable because adjudication may result
in “decreased public participation, a lack of prospectivity, lesser transparency
or predictability for regulated entities, and a tendency to arise in fact-bound cir-
cumstances.” See Katie R. Eyer, Administrative Adjudication and the Rule of Law,
60 ApmiN. L. Rev. 647, 649 (2008); see, e.g., Davis, supra note 74, at v (asserting
that, compared to discretionary decisionmaking, “rules make for evenhanded-
ness, because creation of rules usually is relatively unemotional, and because
decision-makers seldom err in the direction of excessive rigidity when individ-
ualization is needed”); Richard J. Pierce, Jr., Two Problems in Administrative
Law: Political Polarity on the District of Columbia Circuit and Judicial Deterrence
of Agency Rulemalking, 1988 Duke L.J. 300, 308-09; William T. Mayton, The
Legislative Resolution of the Rulemaking Versus Adjudication Problem in Agency
Lawmalking, 1980 Duke L.J. 103, 103; David L. Shapiro, The Choice of Rulemaking
or Adjudication in the Development of Administrative Policy, 78 Harv. L. Rev. 921,
929-42 (1965) (arguing that, in general, rulemaking is fairer and more effective
than agency adjudication); Carl McFarland, Landis’ Report: The Voice of One
Crying in the Wilderness, 47 Va. L. Rev. 373, 433-38 (1961).

84  See Shoba Sivaprasad Wadhia & Christopher J. Walker, The Case Against
Chevron Deference in Immigration Adjudication, 70 Duke L.J. 1197, 1215-24
(2021) (suggesting that administrative adjudicators, as compared to policymak-
ers that generally engage in rulemaking, have less understanding of the ins and
outs of the law they are applying); see also Christopher J. Walker, Inside Agency
Statutory Interpretation, 67 Stan. L. Rev. 999, 1017 (2015) (showing a strong inter-
action between agency officials with legislative expertise and those who engaged
in rulemaking).
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academics have begun to push back against this view,8 includ-
ing in the controversial immigration context.®® Furthermore,
because informal adjudication is widespread, it could not feasi-
bly be replaced by rulemaking. Perhaps agencies make certain
important decisions through rulemaking,8” but many of their
decisions overall happen via informal adjudication, including,
for instance, in the vast area of immigration.88

Indeed, informal adjudication covers an expansive area
of statutory implementation that rulemaking could never be
employed efficiently to accomplish. Historically, the majority
of agencies acted primarily through informal adjudication, in-
cluding to create policy and implement the law, and this con-
tinues to be the case. As of the mid-twentieth century, “[m]ore
than 80 percent of the work of the federal administrative agen-
cies [wa]s done informally, without an adjudicatory hearing.”s°
For example, informal decisionmaking operated in spaces such
as national security,?° financial regulation,®! and food and drug
safety,®2 among others, and was justified as both better for ad-
ministrative efficiency and bounded by procedural due process.

Also, the informality of an adjudication does not necessarily
indicate these decisions are unimportant. For example, a number
of decisions that are core to issues of national security—and
highly impactful on individual rights—are made through mal-
leable processes.? Informal adjudication also has the distinct

85 See, e.g., Todd Phillips, A Change of Policy: Promoting Agency Policymalk-
ing by Adjudication, 73 ApmiN. L. Rev. 495, 495 (2021) (arguing that “developing
policy through case-by-case adjudications—akin to courts’ development of the
common law—can offer significant benefits over informal rulemaking, both to
agency policymakers (e.g., speed, case-by-case policy development, ex post policy
clarification, increased policymaking opportunities) and to the public (e.g., in-
creased participation by marginalized communities, tailored policies)” (emphasis
omitted)).

86  See, e.g., Eyer, supra note 83, at 695 (noting that there is a lack of schol-
arship discussing the benefits of administrative adjudication and drawing on the
Board of Immigration Appeals to argue that administrative adjudication has rule-
of-law benefits, including that it develops consistency in standards applied across
the immigration legal system, furthers predictability in results for individual im-
migrants, and restricts otherwise arbitrary exercises of government discretion).

87 Herz, supra note 34, at 1246.

88  See Jill E. Family, A Lack of Uniformity, Compounded, in Immigration Law,
98 Notre DaME L. Rev. 2115, 2117 (2023) (stating that all removal proceedings are
bound by the INA and not the formal requirements of the APA).

89  FreepmaN, supra note 3, at 207.

9  Seeid. at 215-16.

91  Seeid. at 218-19.

92 Seeid. at 219-22.

93 See infra notes 187-224 and accompanying text.
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feature of being able to “control the decisions of ostensibly
superior entities (such as the federal courts).”?* For instance,
appeals of immigration decisions, which result from informal
adjudication, made up the largest percentage of appeals of
agency decisions in almost every court of appeals last year.®®
Many of these are high-stakes decisions.%

Overall, the perceived lack of procedural requirements in
informal adjudication has been of concern since the advent of
the modern administrative state. In the 1920s, in the midst
of controversy and concern surrounding administrative proce-
dure, then-professor Felix Frankfurter declared (quoting Jus-
tice Brandeis) that administrative safeguards must include,
among other facets, “a flexible, appropriate and economical
procedure (always remembering that ‘in the development of our
liberty insistence upon procedural regularity has been a large
factor’) [and] easy access to public scrutiny.”” By the 1930s,
the American Bar Association pushed the legislature to infuse
more rigid procedural requirements into administrative adju-
dication,®8 ultimately leading to the Walter-Logan bill.?® As an
extension of these efforts, Roscoe Pound—head of the relevant
ABA Special Committee—raised concerns about the lack of ad-
versarial proceedings in certain administrative adjudications
and their potential impact on the quality of administrative de-
cisionmaking.!%® All of this suggests that “the absence of APA

94 Eyer, supra note 83, at 648.

95 Federal Judicial Caseload Statistics 2025, U.S. Crs., https://www.us-
courts.gov/data-news/reports/statistical-reports/federal-judicial-caseload-sta-
tistics/federal-judicial-caseload-statistics-2025 [https://perma.cc/UVMS8-8RTC]
(last visited May 25, 2026) (“Appeals of decisions by the Board of Immigration Ap-
peals accounted for 75 percent of administrative agency appeals and constituted
the largest category of administrative agency appeals filed in each circuit except
the DC Circuit.”).

96 Cf. HoLLy STRAUT-EPPSTEINER, CONG. RscH. SErv., IN12492, FY2024 EOIR Imwmi-
GRATION COURT Data: CaseLoADS AND THE PENDING Cases Backroa 1 (2025) (finding that
most of the pending 3.6 million cases in U.S. immigration courts are deportation
proceedings).

97  Felix Frankfurter, The Task of Administrative Law, 75 U. Pa. L. Rev. 614,
618 (1927) (quoting Burdeau v. McDowell, 256 U.S. 465, 477 (1921) (Brandeis, J.,
dissenting)).

98 0. R. McGuire, A Bill to Provide for the More Expeditious Settlement of
Disputes with the United States, 23 A.B.A. J. 609, 610-11 (1937).

99  H.R. 6324, 76th Cong. (1939) (obligating the administrative state to engage
in far more formalized procedure than its successor, the Administrative Proce-
dure Act, which was ultimately adopted instead); 76 Conc. Rec. S9389 (daily ed.
July 18, 1939) (describing consideration of S. 915).

100 See Report of the Special Committee on Administrative Law, 63 AnN. Rep.
A.B.A. 331, 339-46 (1938).
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procedures for ‘informal adjudication” has been viewed, at
least to some extent, as “a major flaw in design.”!°! This flaw
both allows for the flourishing of agency decisionmaking with-
out consistent process and for administrative adjudication’s
escape from judicial and public oversight as compared to other
exercises of administrative discretion.

C. Procedural Discretion in Formal Adjudication

Finally, before the next Part engages in a fulsome explo-
ration of procedural discretion in informal adjudication, it is
worth noting that even formal adjudication is susceptible to
procedural discretion. First, part of the reason for this may be
that all administrative adjudication is relatively unconstrained.
As an initial matter, administrative law doctrine has estab-
lished only that agencies may choose to make policy via either
rulemaking or adjudication per the APA, as long as they are
authorized by statute to engage in both.192 In addition, the APA
grants ALJs—who conduct formal adjudication—broad discre-
tion to manage orderly and fair hearings.!%® Second, the legis-
lature may shape formal adjudication processes through either
statute or funding decisions.

At first blush, formal adjudication may seem to lack the
obvious avenues to procedural discretion that exist in its infor-
mal counterpart. Per the APA, if an enabling statute specifies
that the agency may engage in adjudication “on the record after
[the] opportunity for an agency hearing,”'%* then the agency
must conduct a formal adjudication. This involves offering an
in-person hearing'% as well as allowing a party “to present his
case or defense by oral or documentary evidence, to submit
rebuttal evidence, and to conduct such cross-examination as
may be required for a full and true disclosure of the facts.”106
The APA also specifies that “[a]ny oral or documentary evidence
may be received” by the agency, with the exclusion of “irrele-
vant, immaterial, or unduly repetitious evidence.”!07

101 Verkuil, supra note 14, at 260.

102 See SEC v. Chenery Corp., 332 U.S. 194, 202-03 (1947); M. Elizabeth
Magill, Agency Choice of Policymalking Form, 71 U. CH1. L. Rev. 1383, 1405 (2004).

103 5 U.S.C. § 556(c).

104 See, e.g., Portland Audubon Soc’y v. Endangered Species Comm., 984 F.2d
1534, 1540 (9th Cir. 1993) (alteration in original) (quoting 5 U.S.C. § 554(a)).

105  See 5 U.S.C. § 555(b).
106 Id. § 556(d).
107 Id.
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These provisions together suggest that the statute prioritizes
oral communication with the agency and cross-examination
in formal adjudication. Indeed, the right to cross-examination
before an ALJ has been reinforced by Article III courts.!°® How-
ever, ALJs have made progress in ratcheting down access to
in-person hearings.

For example, Securities and Exchange Commission ALJs
often skip in-person hearings concerning their enforcement
actions, choosing instead to issue “summary judgments”!?° in
seeming contravention of the APA.!1° In addition, State Depart-
ment ALJs adjudicating cases under the Program Fraud Civil
Remedies Act (PFCRA)!!! have discretion to require only written
motions, except for those made at a prehearing conference or
during a hearing.!'? Moreover, ALJs have discretion to allow
parties “to waive appearance at an oral hearing and to sub-
mit only documentary evidence.”!!3 Litigants may technically
choose whether to appear in person or not, but it is likely that
the ALJ has influence over which choice a party makes.

On the one hand, the PFCRA was enacted to deal with
lower dollar value cases, which ensures federal agencies have
redress for false statements and smaller false claims not se-
lected for enforcement litigation by the Department of Justice
(DOJ) under the False Claims Act. Furthermore, given the limit
on claims amounts, it makes sense both that PFCRA actions
are adjudicated by agencies (while False Claims Act cases are
decided by Article III judges) and that in some cases, a litigant
might decide to waive an in-person hearing because the adju-
dication concerns a relatively small claim.

On the other hand, it is likely that the ALJ has influence
over whether a party chooses to waive their hearing—and that
parties who choose to waive their appearances may in fact be

108  For example, courts have reversed ALJ discretionary decisions to deny
the right to cross-examine witnesses. See, e.g., Demenech v. Sec’y of the Dep’t
of Health & Hum. Servs., 913 F.2d 882, 882-83 (11th Cir. 1990); Cunanan v.
Immigr. & Naturalization Serv., 856 F.2d 1373, 1373-74 (9th Cir. 1988); Solis v.
Schweiker, 719 F.2d 301, 301 (9th Cir. 1983); ABC Air Freight Co. v. Civ. Aero-
nautics Bd., 391 F.2d 295, 305 (2d Cir. 1968); Pac. Molasses Co. v. FTC, 356 F.2d
386, 389-90 (5th Cir. 1966).

109 Alexander I. Platt, Unstacking the Deck: Administrative Summary Judgment
and Political Control, 34 YaLe J. oN RecuL. 439, 440 (2017).

110 See generally Alexander 1. Platt, Is Administrative Summary Judgment Un-
lawful?, 44 Harv. J.L. & Pus. PoLy 239 (2021).

111 31 U.S.C. §§ 3801-3812.
112 22 C.F.R. § 35.28(b) (2026).
13 Id. § 35.19(c)(5).
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harming their claims inadvertently (or under pressure from
the ALJ). Furthermore, Congress recently raised the ceiling for
claims under the PFCRA from $150,000 to $1 million.!'* From
this perspective, the opportunity for ALJs to allow claimants
to waive process undercuts the APA requirement that formal
adjudication includes an oral hearing,!'5 possibly to the detri-
ment of adequate process for those suffering from significant
losses due to fraud. Note, as well, that advocates have raised
concerns about whether these claims should be decided by the
judiciary instead of administrative courts,!'¢ similar to claims
under the False Claims Act. This suggests ongoing concern
about the relative fairness and solidity of administrative pro-
cedure in this setting, which might be further undercut by its
discretionary nature.

In the context of communication regulation, the Commu-
nications Act of 1934!17 has long given the Federal Communi-
cations Commission (FCC) authority to engage in adjudication.
Recently, however, the FCC moved away from its previously
more formalized decisionmaking process that allowed the par-
ticipation of parties who disagree with the agency’s regulatory
decisions. In contrast, the FCC adopted new procedural rules
purportedly to “streamline the hearing process” by, among
other changes, amending “its rules to codify and expand the
use of a process that relies on written testimony and documen-
tary evidence in lieu of live testimony and cross-examination”
and “dispens[ing] with the preparation of an initial opinion
whenever the record of a proceeding can be certified to the
Commission for final decision.”!!® This move was recognized by
the agency as the informalization of its adjudication and was
made in order to conserve agency resources.!?

114 Servicemember Quality of Life Improvement and National Defense Autho-
rization Act for Fiscal Year 2025, Pub. L. No. 118-159, § 5203(c), 138 Stat. 1773,
2440 (2024).

115 See supra notes 104-08 and accompanying text.

116  See Paul E. Pompeo, The Jury’s Out - A Seventh Amendment Challenge to
the Program Fraud Civil Remedies Act, 12 Geo. Mason L. Rev. 207, 209 (1990);
Peter B. Hutt II et al., Congress Attempts to Revitalize the Program Fraud Civil
Remedies Act, CovingTon: INSIDE Gov'T Conts. (Jan. 14, 2025), https://www.inside-
governmentcontracts.com/2025/01/congress-attempts-to-revitalize-the-pro-
gram-fraud-civil-remedies-act/ [https://perma.cc/T9YP-QQW4].

117 47 U.S.C. §§ 151-609.

118 FCC Procedural Streamlining of Administrative Hearings, 47 C.F.R. pts. O,
1, 76 (2026) (adopting a final rule).

119 See id.
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According to one commentator, “[plerhaps the most signif-
icant salutary impact of the streamlined procedures will be to
reduce the likelihood that a formal trial-type adjudication pro-
cess will be used by the Commission as a sure-fire ‘kill mech-
anism’ to bury proposed mergers’'?° and reduce attendant
benefits like improved communication infrastructure. That be-
ing said, mergers approved by the FCC can harm the public by
raising costs of access to communication services and reducing
incentives to improve service or innovate, particularly when the
mergers decrease competition.!?! The streamlined process may
worsen this trend by diminishing opportunities for the pub-
lic to contribute information regarding the benefits and draw-
backs of mergers and other decisions.

Likewise, the Federal Energy Regulatory Commission
(FERC), in discharging its statutory duties to investigate mar-
ket abuse, natural gas and oil pipeline violations, and to eval-
uate energy infrastructure applications,!?? has given individual
AlJs—referred to as “presiding officers”—the power to shape
access to various aspects of a hearing.!?? For example, presid-
ing officers may decide whether oral testimony may be excluded
from any FERC hearing.!?* Presiding officers also have an un-
specified power to determine which aspects of the hearing may
occur off the record, and which may not.!2> While presumably
more efficient, this discretion may leave the underlying records
incomplete or presiding officers’ decisions bereft of public input.

120 Randolph May, Streamlining Adjudications at the FCC, YaLE J. oN REGUL.:
Notice & ComMENT (Sep. 20, 2019), https:/ /www.yalejreg.com/nc/streamlining-ad-
judications-at-the-fce-by-randolph-may/ [https://perma.cc/YKQ3-CEDQ)].

121 See, e.g., Corey Martin, Channelopoly: Dangers of FCC Approving a CBS,
ABC, NBC and Fox Merger, ForBes (Oct. 15, 2025), https://www.forbes.com/
sites/legalentertainment/2025/10/06/channelopoly-dangers-of-fcc-approving-
a-abc-cbs-nbc—fox-merger/ [https://perma.cc/3UWQ-VEC5].

122 See 49 U.S.C. § 60502 (“The Federal Energy Regulatory Commission has
the duties and powers related to the establishment of a rate or charge for the
transportation of oil by pipeline or the valuation of that pipeline . . . .”); Federal
Power Act, 16 U.S.C. §§ 791a-825r (empowering the Federal Power Commission,
which was eventually superseded by FERC, to oversee interstate electric, gas, and
hydroelectric power activities).

All hearings, investigations, and proceedings under this chapter shall
be governed by rules of practice and procedure to be adopted by the
Commission, and in the conduct thereof the technical rules of
evidence need not be applied.
Id. § 825g(b).
123 See generally 18 C.F.R. pt. 385, subparts A-H, O, T-V (2026).
124 See id. § 385.506(a).

125 See id. § 385.510(a).
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In another context, the Commodity Futures Trading Com-
mission (CFTC) Reparations Program provides an “inexpen-
sive, expeditious, and fair forum to resolve disputes between
derivatives customers and registered trading professionals.”126
“Congress designed the program to be inexpensive, fast, and
accessible—especially for people who cannot afford to go to
court.”'?” The program became part of core administrative
law doctrine as a result of CFTC v. Schor’s determination that
the Commodity Exchange Act—which enables the CFTC over-
all and empowers it to entertain state law counterclaims in
reparation proceedings—does not unconstitutionally give an
agency powers that rightfully belong to the federal courts.!?8
Still, the process for deciding claims can be inconsistent and
relatively inaccessible even if it does not violate Article III of the
Constitution.

More specifically, ALJs are “authorized to conduct all rep-
arations proceedings,”'? including all claims for less than
$30,000, as well as claims above that amount,!3° and they do
so per the APA’s requirements for formal adjudication. On the
one hand, the CFTC can consider any issue, not just those
briefed, on review,!3! which may benefit unrepresented liti-
gants. On the other hand, ALJs at the CFTC have discretion
to decide whether claimants receive an oral hearing, and also
to determine whether this hearing will be in person or over the
phone.!32 In addition, the adjudicator may decide that witness
testimony can only be provided via documents, as opposed to
orally.!33 These choices allow for more efficient communication

126 See Reparations Program, Commopity Futures TrabiNg Comm'N, https://www.
cftc.gov/LearnAndProtect/ReparationsProgram/index.htm [https://perma.cc/
E7C3-QMBE] (last visited May 11, 2025).

127 Reparations Program Customer Handbook, Commobprty Furures TRADING
Comm'n 3 (July 16, 2026), https://www.cftc.gov/media/14236/CFTCRepara-
tionsHandbook061626/download [https://perma.cc/HC8C-ZR6X].

128 478 U.S. 833, 851-52 (1986) (delineating several factors that establish this
power as within the agency’s purview).

129 17 C.F.R. § 12.2 (2026).

130 See Select the Right Proceeding for Your Issue, Commopity FUTURES TRADING
Comm'N, https://www.cftc.gov/LearnAndProtect/ReparationsProgram/ChooseThe-
AppropriateProceeding [https://perma.cc/7UCN-U882] (last visited May 12, 2025).

131 17 C.F.R. § 12.401(f) (2026).

132 Id.; id. § 12.209(a) (2026) (“When the Administrative Judge determines that
an oral hearing is necessary and appropriate, such oral hearing will be held either
by telephone or in person . . ..").

133 Id. § 12.312(d)(1) (2026) (“To expedite the hearing, the Administrative Law
Judge may, in their discretion, order that the direct testimony of the parties and
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between the agency and investors, but may also result in the
ALJ gathering insufficient information to decide the case fairly.

Sometimes, procedural discretion that impacts formal
adjudication is not initiated by ALJs, but is in fact enabled
by statute. For example, a legislative scheme may even allow
ALJs to outsource adjudication to outside parties.!3* Indeed,
Medicare law allows for contractors outside the Social Security
Administration to make decisions.!3® One ALJ from inside the
agency suggests that these provisions also constituted a work-
around by the legislature, since contracting out to accomplish
Medicare adjudications requires appropriating less money to
the agency.!36

More specifically, Medicare administrative contractors en-
gage in two types of informal adjudication: first, determining
the amount of payments to be made to service providers, sup-
pliers, and individuals; and second, determining what con-
stitutes a reasonable cost for a Medicare-covered service.!'37
In addition, Medicare contractors adjudicate appeals below
the level of appeals decided by ALJs.!3¢ In this way, control
by contractors over important aspects of process—including,
for instance, the substance of the record that ALJs eventually
review—has impacted the quality of decisionmaking outcomes.!3°

The legislature also shapes how procedural discretion
operates via the appropriations process, which may incen-
tivize ALJs to engage in gatekeeping. More specifically, ALJs
are appropriated funding for their caseloads. Inadequate

their witnesses be presented in documentary form, by affidavit, interrogatory, and
other documents.”).

134 Cf. Rebecca L. Keeler, Managing Outsourced Administrative Discretion, 45
State & Loc. Gov't Rev. 183, 184-87 (2013) (discussing challenges of managing
discretion outsourced to contractors).

135 Medicare Prescription Drug, Improvement, and Modernization Act of 2003,
Pub. L. No. 108-173, §§ 911-912, 117 Stat. 2066, 2378-88 (codified as amended
at 42 U.S.C. § 1395kk-1); see id. § 931, 117 Stat. 2396-99 (requiring the transfer
of the functions of ALJs hearing Medicare appeals from the Social Security Ad-
ministration to the Department of Health and Human Services).

136 “Today, the Medicare appeals system is swamped—mostly with provider
appeals [and o]ne reason for the congestion is the large number of hospital ap-
peals over decisions of contractors regarding Medicare admissions.” Eleanor D.
Kinney, The Accidental Administrative Law of the Medicare Program, 15 YALE J.
Heavta PoLy L. & Etrics 111, 130 (2015).

137 42 U.S.C. 8§ 1395h, 1395u.
138 Id.; see also Kinney, supra note 136, at 112.

139 See, e.g., Kinney, supra note 136, at 130-33 (illustrating how paying con-
tractors to make important determinations rendered Medicare more similar to a
procurement, for-profit program rather than a benefits program).
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funding/defunding can lead to reduced resources such as
fewer legal secretaries and other tools needed to get adjudi-
cations done, may cause a big backlog of cases, and will gen-
erally limit ALJs’ ability to adjudicate cases.!4® More funding
allows ALJs to adjudicate more of a certain type of case. In
response, ALJs are forced to navigate these restrictions in
order to serve claimants whose interests are not adequately
protected by the legislature.

For instance, ALJs in the Department of Labor (DOL) ad-
vocate for funding based on a mix of cases. Some of these are
Black Lung Act cases, 4! which involve restitution for Midwest-
ern coal miners.!*? These decisions are profoundly skewed
against miners, 43 but ALJs are also aware that legislators with
Midwestern constituents are attentive to these cases. Other
DOL cases include workers’ compensation, 44 such as payment
to New Orleans longshoremen with relatively little representa-
tion in Congress. Yet another type of DOL adjudication involves
the Defense Base Act, under which cases are brought by people
who have been harmed on defense bases around the world.!45
According to a DOL ALJ, as the military has begun hiring con-
tractors, those contractors have hired internationally—from
Uganda, Kosovo, and other countries.!46 As a result, thousands
of Defense Base Act cases are now brought by international
communities.'4” However, since none of these people have rep-
resentation in the U.S. legislature, it is difficult to advocate for
legislative support and funding for these cases.!48

Under these circumstances, an ALJ may advocate to
Congress for funding to decide Black Lung Act cases, which
align with legislative interests. Once funding is received to de-
cide those cases, ALJs use discretion to prioritize other cases

140 Stephen H. Legomsky, Learning to Live with Unequal Justice: Asylum and
the Limits to Consistency, 60 Stan. L. Rev. 413, 438-39 (2007).

141 See JEREMY S. GRABOYES & JENNIFER L. SELIN, IMPROVING TIMELINESS IN AGENCY AD-
JupicatioN app. E at E-2 to -3 (Dec. 11, 2023) (report to the Admin. Conf. of the U.S.).

142 See About the Office of Administrative Law Judges, Orr. or ApmiN. L.
Jupces, U.S. DeP'T oF Las., https://www.dol.gov/agencies/oalj/about/ALJMISSN
[https://perma.cc/4E9R-YURB] (last visited May 12, 2025).

143 See Brian C. Murchison, Due Process, Black Lung, and the Shaping of Ad-
ministrative Justice, 54 Apmin. L. Rev. 1025, 1027 (2002).

144 Id.
145 d,

146 See Interview with Medicare Admin. L. Judge, at 61st Ann. Educ. Seminar
of the Fed. Admin. L. Judges Conf., in Bos., Mass. (Sep. 16, 2024).

147  Id.
148  Id.
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instead, such as pressing workers’ compensation cases unre-
lated to Black Lung matters and even Defense Base Act cases
that receive less support and advocacy from legislators in
comparison to Black Lung cases.!*® In sum, even formal adju-
dication offers opportunities for the exercise of procedural dis-
cretion that either originates in ALJs themselves or is enabled
by the legislature.

II
PatHwAays oF PROCEDURAL DISCRETION

Procedural discretion shapes informal adjudication. Be-
cause it is unrestricted by the APA, informal adjudication may
provide additional opportunities for agencies to alter adjudica-
tive process. Procedural discretion in this setting leads to lim-
ited access to, a reduction in, or the omission of procedure
underlying informal administrative adjudication. This may
include bureaucratic options limiting or gutting administra-
tive process even if an individual’s claim is granted a hear-
ing, as well as administrative decisions to eliminate procedure
altogether.

Procedural discretion may originate in agencies and adjudi-
cators, reducing or eliminating processes in a manner reflecting
the ongoing decline of administrative due process. Accordingly,
procedural discretion may be endogenous, concretized by the
President or agencies’ own policies.!®® Sometimes, procedural
discretion reflects clear legislative preferences. Importantly,
there may be an underlying aspect of legislative influence or
pressure even in endogenous procedural discretion schemes.
(This operates alongside the presidential control that shapes
how agencies adjudicate.!5!) In addition to the fact that Con-
gress exercises control over agencies by enacting “statutes that
establish substantive standards to govern agency decision-
making,”152 legislators also have the power to sway adjudicative
decisionmaking in less transparent and more targeted ways.
As a result, procedural discretion may be shaped by political
interests and render agencies controversial as a result.!53

149 [d.
150  See infra section 11.B.2.

151 See generally Shah, Presidential Administrative Discretion, supra note 10
(discussing this dynamic throughout).

152 Pjerce, supra note 6, at 481.

153 Terry M. Moe, Control and Feedback in Economic Regulation: The Case
of the NLRB, 79 Am. PoL. Sci. Rev. 1094, 1114 (1985) (discussing the NLRB).



1092 CORNELL LAW REVIEW [Vol. 111:1063

Part II engages in a descriptive analysis of the use of pro-
cedural discretion by various agencies. More specifically, this
Part explores both the shift in procedure away from in-person
requirements and limited or preferential access to adjudication
in the first instance, which have been concretized in regula-
tion and policy governing informal adjudication. In doing so,
this Part shows how agencies exercise discretion that impacts
agency adjudicatory process, including both its contours and
access to it.

First, this Part shows how agencies endeavor to reduce
access to in-person and oral components of process. Second,
it considers how agencies may engage in pre-adjudication
choices or actions that limit access to adjudicative process al-
together. These pathways of procedural discretion may restrict
access to procedure in some instances and eliminate exist-
ing administrative process in others. Entities as varied as the
NLRB, the immigration agencies, the State Department, and
the Federal Energy Regulatory Commission (FERC) have es-
tablished for their bureaucrats the discretion to limit in-person
facets of process. Importantly, they have not done so across the
board for certain types of decisions or for all informal adjudi-
cations, but rather have reserved the right to restrict access on
a case-by-case.

Note that this Part emphasizes examples of procedural
discretion that are substantiated by statute, regulation, or
agencies’ policy manuals or other guidance. Sometimes, there
may be only minimal specificity of procedural discretion.!5*
For instance, adjudicators are sometimes advised, at most,
that procedural discretion focus on curtailing procedure if a
petitioner does not submit adequate information on time or

“The NLRB is responsive to all the major governmental institutions: the presi-
dency, the Congress, the courts.” Id. However, “it would be a mistake to dismiss
it as a special case.” Id.
The NLRB is hardly at the center of political controversy[; vlery few
politicians pay any attention to the agency, and, when they do, they
tend to be obsessed with its workload rather than its policies . . . .
[Nonetheless, it illustrates that] the behavior of a typical agency . . . is
influenced by politicians and constituency groups as well as the
agency’s internal characteristics . . . .
Id. “[O]ur findings on the NLRB . . . simply confirm what students of public ad-
ministration have long been saying about the determinants of bureaucratic be-
havior.” Id.

154 See, e.g., 42 U.S.C. § 7254 (providing the Department of Energy (DOE)
Secretary generalized power to prescribe procedural and administrative rules for
DOE programs).
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entail limiting the timeframe for submitting information.!55
Nonetheless, examining procedural discretion with some basis
in text allows for boundaries around the field of study under-
taken by this Part. This, in turn, results in a more manage-
able and penetrable observation of variation in procedure in
the context of administrative adjudication, which is otherwise
rife with discretion.

In addition, this approach contributes the insight that
adjudicatory spaces assumed to be fairly formal, or “hearing-
like,”15¢ as suggested by the presence of documented procedure,
are in fact more discretionary than expected. In general, infor-
mal adjudication can be taxonomized from more to less for-
mal,’5” and the assumption is that more formal (if not “formal”
per the APA) process involves less procedural discretion. This
Part complexifies this literature by introducing the breadth and
variation of procedural discretion in somewhat more formal-
ized adjudicative contexts.

The overall impact of procedural discretion and grow-
ing procedural informality is complicated. At first glance, the
fact that agencies engage in adjudication with significantly
wide-ranging process appears conventional, if potentially
disadvantageous compared to rulemaking—the water all of
government swims in.!%® Indeed, procedural discretion may
seem not only inevitable, a product of an expansive system of
administration, but also necessary to an administrative state
that applies the law at a minute level with limited resources.

155 See, e.g., 10 C.F.R. § 609.5(b)(5) (2026) (limiting the timeframe for sub-
mission of materials to procure a loan from the DOE for clean energy projects
(implementing 42 U.S.C. § 7254)); 21 C.F.R. § 1.94 (2026) (limiting timeframe for
submitting testimony to the Department of Health and Human Services regarding
whether an item should be destroyed as adulterated food per the Federal Food,
Drug, and Cosmetic Act (implementing 21 U.S.C. § 381)); 50 C.F.R. § 13.29(b)
(4) (2026) (limiting timeframe for request for reconsideration of a permit decision
by the Department of the Interior Fish and Wildlife Service); 25 C.F.R. § 292.19
(2025) (limiting timeframe for submitting comments to the Department of the In-
terior Bureau of Indian Affairs on decision regarding whether to establish gaming
(for instance, casinos and other gambling establishments) on tribal land (imple-
menting 25 U.S.C. § 2719)); 19 C.F.R. § 210.46(a) (2026) (limiting timeframe for
written submissions in response to an initial determination that the respondent
had violated section 337 of the Tariff Act (implementing 19 U.S.C. § 1337)).

156 This category of informal adjudication may be referred to as “Type B.” See,
e.g., Asivow, supra note 27, at 4.

157 This category of informal adjudication may be referred to as “Type C.” See,
e.g., id.

158 Cf. Donald P. Moynihan, Rescuing State Capacity: Proceduralism, the New
Politicization, and Public Policy, 44 J. PoLy AnaLysis & Mawmr. 364, 364-65 (2025)
(characterizing “state capacity” as the “water in which we swim”).
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Complementarily, procedural discretion originates in efforts to
improve efficiency, reflected by a longstanding recognition of
the tension between responsiveness and fairness inherent in
“expedited” proceedings.!%°

That having been said, intrinsically fast-moving agency
processes and the attendant need for flexibility, however
well-intentioned, do not excuse procedural discretion that de-
faults to speed or to assumptions held by administrators, at
least not in all cases or without a sufficient foundation of ex-
pertise and democratic accountability informing the exercise of
discretion. The reality is that procedural discretion may serve
as a vehicle for the politicization of agency decisionmaking that
is more likely to further, for example, restrictionist immigration
policies'®® and anti-labor aims.!¢! In these contexts, political
control can be exercised over agency decisionmaking even if
constitutional appointments requirements do not apply, and
both process and outcomes are manifested outside the con-
straints of APA or constitutional procedural protections. As a
result, procedural discretion has the tendency to obstruct vul-
nerable communities’ access to administrative process and may
therefore impede both the provision of government benefits and
protection and exacerbate punitive administrative enforcement.

A. Reduced In-Person Process

To a meaningful extent, procedural discretion reflects the
administrative due process shift away from the expectations
of Goldberg v. Kelly'®2>—that petitioners before an agency have
access to consistent, fulsome process, and particularly oral
or in-person components—toward the significant discretion
granted to agencies by Mathews v. Eldridge to determine what
constitutes adequate process on the basis, at least partially, of
what is less burdensome to the agency.!63

While the implementation of a plethora of procedural re-
quirements was considered a requirement of administrative
due process in the Goldberg v. Kelly era, this is no longer

159 FreeDMAN, supra note 3, at 251-53.
160 See infra subsections II.A.2(a), I1.A.2(b), II.B.2(a).
161  See infra section II.A.1 & subsection II.B.1(a).

162 397 U.S. 254, 261 (1970); see Albert H. Meyerhoff & Jeffrey A. Mishkin,
Application of Goldberg v. Kelly Hearing Requirements to Termination of Social
Security Benefits, 26 Stan. L. Rev. 549, 550 (1974) (listing the procedural require-
ments the Court found necessary in Goldberg v. Kelly).

163 424 U.S. 319, 349 (1976).
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the case. Now, the calculus used to determine whether the
individual’s interests have been adequately considered—the
Mathews v. Eldridge three-factor balancing test—allows
the government to limit process in order to prioritize the
government’s institutional interest in conserving fiscal and
administrative resources, as well as its substantive concern
with maintaining national security, even at the expense of
individual liberty.164

As a result, decisions to reduce access to in-person process are
only minimally constrained by the law.

This section focuses on how agencies may tailor informal
adjudication process away from in-person and oral require-
ments and toward written and other less accessible forms of
process, as well as ways that adjudicators may reduce access
to counsel and consolidate cases to improve efficiency, which
may be valorized at the expense of procedural values.!65 It con-
siders these dynamics in contexts like labor, immigration, na-
tional security, communications regulation, energy, civil fraud,
and consumer protection, including education.

In some situations, Congress and agencies have pulled
back holistically from requirements deemed minimal prior to
the Mathews revolution. For example, in passing the Social Se-
curity Act, distant from “Goldberg v. Kelly, and thus the notion
that procedural due process rights should be granted for dis-
putes over federal benefits,”166 the legislature only provided for
limited in-person appeals of decisions before the Commissioner
of Social Security.!” In the regulatory context, the Armed Ser-
vices Board of Contract Appeals, which represents the Secre-
taries of Defense, the Army, the Navy, and the Air Force to

164 Shah, Administrative Subordination, supra note 18, at 1645 (footnotes
omitted); see also Thomas W. Merrill, Jerry L. Mashaw, the Due Process Revo-
lution, and the Limits of Judicial Power, in ADMINISTRATIVE Law FROM THE INSIDE OuT:
Essays oN THEMES IN THE WORK OF JERRY L. MasHaw 39, 43-45 (Nicholas R. Parrillo ed.,
2017); Richard J. Pierce, Jr., The Due Process Counterrevolution of the 1990s?, 96
Corum. L. Rev. 1973, 1981-84 (1996).

165  See Jason Parkin, Due Process Disaggregation, 90 Notre Dame L. Rev. 283,
298 (2014); Martin H. Redish & Lawrence C. Marshall, Adjudicatory Independence
and the Values of Procedural Due Process, 95 YaLE L.J. 455, 472-73 (1986); Jerry L.
Mashaw, The Supreme Court’s Due Process Calculus for Administrative Adjudica-
tion in Mathews v. Eldridge: Three Factors in Search of a Theory of Value, 44 U. CHI.
L. Rev. 28, 48 (1976); see also Kathryn A. Sabbeth, Who Says Evictions Should Be
Efficient?, Law & PoL. Econ. Prosect (July 17, 2024), https://lpeproject.org/blog/
who-says-evictions-should-be-efficient/ [https://perma.cc/NU53-JDPJ].

166 Kinney, supra note 136, at 119.

167 See id. at 119 n.51 (citing Social Security Amendments of 1965, Pub. L. No.
89-97, § 1869, 79 Stat. 286, 330 (codified as amended at 42 U.S.C. § 405 (2012))).
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adjudicate contract disputes,!6® has the discretion to allow its
hearings to “be as informal as may be reasonable and appropri-
ate under the circumstances.”169

As Goldberg itself asserted, a move away from somewhat
consistent and formalized hearing processes may harm our
most vulnerable populations.'”® Likewise, procedural discre-
tion may impede individuals who require benefits or protection
from the government, although there are pockets of proce-
dural discretion that benefit individuals vis-a-vis powerful
institutions.!7!

1. Legislative Underpinnings
a. Labor

The protection of labor, and related organizing, is import-
ant to wage earners. Procedural discretion complicates workers’
access to fulsome process, including in-person opportunities,
in the adjudication of labor disputes. Bureaucrats in the NLRB
are empowered by the National Labor Relations Act (NLRA) to
hear unfair labor claims, including those that legitimize the
actions and elections of labor unions.'”? The NLRB is an in-
dependent agency that has no subcomponents. It engages al-
most exclusively in adjudication,!” notwithstanding critiques
of this approach.'”* To that end, its leadership consists of the
Board and General Counsel,!'”> which oversee adjudication
and pre-adjudication investigations that determine whether to
grant a claimant access to a hearing. The NLRB Statements

168  FAR § 2 app. A, pt. 1(1) (2026).

169  Id. § 2 app. A, pt. 2, r. 10(c).

170 Goldberg v. Kelly, 397 U.S. 254, 264 (1970) (holding that welfare recipients
are uniquely unable to defend themselves before an agency adjudication after
benefits were terminated due to their lack of resources).

171 See, e.g., infra section II.A.2(c) (discussing how expedited process can ben-
efit students by limiting the recourse of fraudulent institutions).

172 29 U.S.C. 8§ 151-169.

173 Catherine L. Fisk & Deborah C. Malamud, The NLRB in Administrative Law
Exile: Problems with Its Structure and Function and Suggestions for Reform, 58
Duke L.J. 2013, 2016-17 (2009); Shapiro, supra note 83, at 922.

174 See Mark H. Grunewald, The NLRB’s First Rulemaking: An Exercise in Prag-
matism, 41 Duke L.J. 274, 279, 281 (1991); Merton C. Bernstein, The NLRB’s Ad-
Judication-Rule Making Dilemma Under the Administrative Procedure Act, 79 YALE
L.J. 571, 587-98 (1970).

175 See Organization Chart, Nar'L LaB. ReLs. Bp., https://www.nlrb.gov/about-
nlrb/who-we-are/organization-chart [https://perma.cc/8G52-4HLC] (last visited
May 9, 2025).
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of Procedure provide guidelines for the implementation of the
NLRA.176

As an initial matter, during an adjudication to determine
whether an unfair labor practice has occurred, the regional
director has the protective power to restrict the parties from
withdrawing the case. The parties are required to show evi-
dence jointly either that the dispute is not meritorious or that
it has been settled between the parties.!”” This suggests that
just one of the parties, even if that party brought the dispute
in the first place, may not individually withdraw the case. This,
in turn, may reflect the importance, to the NLRB, of ensuring
no violations of the law have occurred once the possibility has
been brought to the agency’s attention,!”® as well as the agen-
cy’s commitment to helping organizers set a first contract with
management as reflected in the original NLRA.

However, other aspects of the NLRB’s procedural discretion
seem to reflect the fact that amendments to the Taft-Hartley
Act were notoriously anti-worker.!7? This procedural discretion
is less than beneficial to the contract maintenance or union
preservation that was once in keeping with the original inten-
tion of this legislation. More specifically, the NLRB has granted
itself discretion by regulation to include or exclude elements
of a hearing, such as oral argument (in addition to its usual
paper-based decisionmaking),'®® and to permit “the taking of
video testimony” instead of in-person testimony during NLRB
proceedings.'®! The NLRB can seemingly substitute video
for live testimony, notwithstanding the problems associated
with video testimony.!'82 Furthermore, in order to determine

176 Nar'L LaB. ReLs. Bp., StateMEnTs oF PROCEDURE—PaART 101, https://www.
nlrb.gov/sites/default/files/attachments/basic-page/node-1717/Final-
Rules101%26TOC.pdf [https://perma.cc/7VJT-F8LX] (implementing the Na-
tional Labor Relations Act, 29 U.S.C. 8§ 151-169) (last visited May 9, 2025).

177 29 C.F.R. § 101.33 (2026).
178 See id.

179 While the Wagner Act, 29 U.S.C. 8§ 151-169, protected unions, the
Taft-Hartley Act amended it to restrict union power and improve the playing field
for management. Labor Management Relations Act, 29 U.S.C. §§ 141-187; see
also Archibald Cox, The Landrum-Griffin Amendments to the National Labor Rela-
tions Act, 44 MinN. L. Rev. 257, 257 (1960).

180  See 29 C.F.R. § 102.152 (2026).

181 See id. § 102.35(c).

182 Evidence of problems associated with video testimony has been identi-
fied in the immigration court context. See Ingrid V. Eagly, Remote Adjudication
in Immigration, 109 Nw. U. L. Rev. 933, 966 (2015) (concluding that the use of
video testimony led to differences in procedure and higher likelihood of deporta-
tion for immigrants); see also Leslie Birnbaum, Due Process and Administrative
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whether a labor organization has the authority (as an initial
matter and prior to an election) to allow employees to join,
the regional director can make a decision with or without a
hearing at all, based on the director’s unilateral discretion.!83
In these ways, the NLRB can limit working communities’ abil-
ity to introduce the kind of information necessary to bring a
successful unfair labor claim or to empower a labor union to
protect workers’ rights.

Note that these hearings do not necessarily result in a de-
cision, but rather a record that is forwarded to the regional
director.!8* However, the regional director can choose whether
to accept post-hearing briefs before making a final decision.!8>
This is not dissimilar from the Attorney General’s discretion
to vary the procedure accorded those seeking to appeal a de-
cision of the Board of Immigration Appeals,!%¢ except that the
NLRB actor exercising discretion is neither a political appoin-
tee nor an agency head but rather at a lower (regional) level of
bureaucracy.

2. Executive- or Agency-Initiated
a. National Security

National security policy has become increasingly focused
on individuals in the past few decades.!8” And yet, procedural
discretion may limit access to in-person aspects of process in
national security decisions that can significantly limit individ-
ual rights, including financial access and wellbeing. Beginning
in the 1980s, the Department of the Treasury Office of Foreign
Assets Control (OFAC) began to blacklist certain individuals,
groups, and entities by designating them as threats.!'® These

Hearings in the Time of COVID-19: Help, I Need Somebody!, 41 J. NAT'L Ass'N ADMIN.
L. Jupiciary 140, 168-69 (2021) (noting potential inequities stemming from virtual
hearings including technology access and quality, particularly for non-native
English speakers).

183 See 29 C.F.R. §§ 101.29-101.30 (2026).

184 Id. § 101.30(c).

185 Id.

186 See Bijal Shah, The Attorney General’s Disruptive Immigration Power, 102
Iowa L. Rev. 129, 134 (2017) [hereinafter Shah, The Attorney General’s Disruptive
Immigration Power].

187 Elena Chachko, Administrative National Security, 108 Geo. L.J. 1063,
1070 (2020).

188  Ganesh Sitaraman, Deplatforming, 133 YaLe L.J. 497, 528 (2023); Paul
Rose, Chinese State Capitalism and the Holding Foreign Companies Accountable
Act, 96 S. CaL. L. Rev. Postscripr 172, 176 (2023); see also James Janison, Taking
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designations are included on a Specially Designated Nation-
als and Blocked Persons (SDN) List, the primary purpose of
which is to combat threats to national security and foreign
policy objectives.!89 As a result, OFAC “has overseen a host of
longstanding and new financial sanctions as a tool in modern
warfare against American adversaries as varied as the Iranian
Revolutionary Guard, terrorist organizations, Mexican drug
traffickers, and foreign nation-states.”19°

Via executive order, the President can sanction countries,
business entities, or individuals by placing them on the SDN
list, which designates them as owned or controlled by, or act-
ing for or on behalf of, the governments of target countries or
as associated with international narcotics trafficking or terror-
ism.!9! This designation “typically prohibit[s] U.S. persons from
transacting with blacklisted entities by blocking or freezing
U.S.-based or -controlled property of the blacklisted entity.”192

On the one hand, the SDN list has been utilized to con-
demn governments for oppressive or violent actions. For exam-
ple, President Reagan leveraged the SDN list to sanction the
government of South Africa because “the policy and practice
of apartheid [were] repugnant to the morals and political val-
ues of democratic and free societies’ and presented a threat
to American interests.”!93 In addition, “building on preliminary

a Step Back: Do Sanctions Under IEEPA Require Just Compensation?, 78 N.Y.U.
ANN. Surv. Am. L. 313, 338 (2023); Chris Jones, Note, Caught in the Crosshairs:
Developing a Fourth Amendment Frameworlk for Financial Warfare, 68 Stan. L. Rev.
683, 690 (2016).

189 Specially Designated Nationals List, OFAC Sanctions List Serv. (Jan. 16,
2026), https://sanctionslist.ofac.treas.gov/Home/SdnList [https://perma.cc/
Z6KJ-KSCU]. “The list encompasses all designated terrorist organizations and
individuals and also includes groups that currently have their assets blocked for
other reasons as well, such as narcotics trafficking.” Kathryn A. Ruff, Scared to
Donate: An Examination of the Effects of Designating Muslim Charities as Terrorist
Organizations on the First Amendment Rights of Muslim Donors, 9 N.Y.U. J. LEais.
& Pus. PoLY 447, 487 n.233 (2005).

190 Tom C.W. Lin, Financial Weapons of War, 100 Minn. L. Rev. 1377, 1402 (2016).

191  U.S. DepP'T oF THE TREASURY, OFAC REGULATIONS FOR THE FINANCIAL COMMUNITY
3 (Jan. 24, 2012), https://ofac.treasury.gov/media/16151/download?inline
[https://perma.cc/Z7BB-8LJN].

192 Rose, supra note 188, at 176; see also Cathy Lesser Mansfield, It Takes a
Thief . . . and a Banlk: Protecting Consumers from Fraud and Scams on P2P Pay-
ment Platforms, 57 U. MicH. J.L. Rerorm 351, 393 (2024).

193 Marguerite Colson & Eric Van Nostrand, Note, Sanctions That Sting: Private
Sector Solutions to the Paper Tiger Problem, 32 YaLE J. oN RecuL. 561, 566 (2015)
(alteration in original); see also Exec. Order No. 12532, 3 C.F.R. 387 (1985). OFAC
has since routinely relied on executive order for new proliferator designations.
Colson & Van Nostrand, supra, at 566.
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groundwork laid by the H. W. Bush and Clinton Administra-
tions, President W. Bush” issued an executive order to block the
assets of proliferators of weapons of mass destruction and their
supporters.!19 Other entities “included among the thousands of
names and aliases on the SDN list are Bank Saderat Iran, the
largest bank in Iran, and ISIL caliph Abu Bakr al-Baghdadi.”!%

On the other hand, inclusion on the SDN List comes with
significant consequences for not only governments and banks,
but also for “individuals’ ability to participate in the national
economy.”196 For instance, the Obama Administration drew on
the SDN list to sanction Russian brothers engaged in criminal
art dealership.'9” More recently, President Biden ordered the
Treasury Department to engage in an expansive block of any-
one who has operated in “the technology sector or the defense
and related materiel sector of the Russian Federation economy,
or any other sector of the Russian Federation economy as may
be determined by the Secretary of the Treasury.”'98 The order
also blacklisted anyone, including individuals, engaging in un-
defined “activities that ‘undermine the peace, security, political
stability, or territorial integrity’”” of the U.S.199

“OFAC’s designation process is somewhat opaque to the
outside observer . . . .”200 “OFAC regulations allow a designated
person or entity to seek administrative reconsideration of the
designation” and “[a]ccording to OFAC, this administrative re-
view offers a genuine opportunity to challenge designations.”20!
However, this delisting process is inscrutable as well.2°2 Despite

194 Chachko, supra note 187, at 1096.

195 Victoria Anglin, Note, Why Smart Sanctions Need a Smarter Enforcement
Mechanism: Evaluating Recent Settlements Imposed on Sanction-Skirting Banks,
104 Geo. L.J. 693, 705 (2016).

196 Sjtaraman, supra note 188, at 528.

197 Mary Genevieve Sanner, Note, Settling Old Scores: Proposing Targeted Reg-
ulation to Mitigate the Problem of Looted Antiquities, 72 Duke L.J. 235, 244 (2022).

198 Exec. Order No. 14024, 3 C.F.R. 542 (2021).

199 Rose, supra note 188, at 176 (citing Exec. Order No. 14024, 3 C.F.R. 542
(2021)).

200  Chachko, supra note 187, at 1098.

201 Id. at 1099.

202 See David E. Bernstein, Constitutional Hardball Yes, Asymmetric Not So
Much, 118 Corum. L. Rev. OnLiNe 207, 231 (2018), https://columbialawreview.
org/wp-content/uploads/2018/12/Bernstein-CONSTITUTIONAL_HARDBALL _
YES_ASYMMETRIC_NOT _SO_MUCH.pdf [https://perma.cc/CX7B-TJD4] (quot-
ing an Obama Administration official as saying—after delisting Iran Air despite
an executive order sanctioning the entity as a proliferator of weapons of mass
destruction—that “I'm not at liberty to go into the reasons behind the fact that it
was removed from the [Specially Designated Nationals and Blocked Persons] list.
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the severe penalties and nontransparent processes associated
with inclusion on the SDN, OFAC has given itself discretion
to not include an in-person hearing requirement as part of its
delisting decisionmaking processes.?3 These obstacles to ful-
some process render it more difficult to seek delisting based on
a legitimate justification, particularly for individuals seeking to
disprove significant accusations.

This approach is not entirely unique. For instance, the
Department of State Bureau of Consular Affairs “is solely re-
sponsible for the administrative review of previous findings of
loss (or nonloss) of U.S. citizenship”2* as the result of seri-
ous, potentially expatriating acts.?°> The reasons for expatria-
tion can also include unspecified acts of treason.?°¢ In making
this determination, a consular officer “may” be asked by the
Office of the Legal Adviser for Consular Affairs to “interview
or convene a video teleconference with the individual resid-
ing abroad to obtain information regarding the voluntariness
of . . . relinquishing their citizenship and/or their intentions
[to retain] U.S. citizenship at the time of the commission of the
expatriating act.”?°” Even in an era where immigration enforce-
ment measures are becoming more extreme,2% seizing a per-
son’s U.S. citizenship without process may unduly prioritize
expediency—admittedly as it pertains to potentially serious ex-
patriating acts—over an individual’s rights and freedoms.

All T could tell you is that we wouldn’t have done that if we weren’t comfortable
doing so.” (alteration in original) (citation omitted)).
203 31 C.F.R. § 501.807(b)(2) (2026) (implementing 8 U.S.C. § 1189):

A person seeking removal of a person or property from the SDN List
or any other list or identification of sanctioned persons or property
maintained by OFAC may request a meeting with OFAC; however,
such meetings are not required, and the office may, at its discretion,
decline to conduct such meetings prior to completing a review pursu-
ant to this section.

204 U.S. DEP'T OF STATE, 7 FOREIGN AFFAIRS MANUAL § 1232(a) (2021).

205 Relinquishing U.S. Nationality, U.S. Dep'T oF STATE, https://travel.state.gov/
content/travel/en/legal/travel-legal-considerations/Relinquishing-US-Nationality.
html [https://perma.cc/CC8K-7BL2] (last visited Dec. 21, 2025). Such acts in-
clude obtaining naturalization in a foreign state, making a formal declaration of
allegiance to a foreign state, and entering or serving in the armed forces of a for-
eign state, among other actions. Id.

206 Jd.

207 U.S. Depr'r oF State, supra note 204, § 1237 (emphasis omitted).

208  See Shah, Presidential Administrative Discretion, supra note 10, at 2157
(discussing how the Department of Homeland Security U.S. Citizenship and Im-
migration Services (USCIS) granted its adjudicators the discretion to expedite
process by denying immigration benefits regardless of applicants’ eligibility and
without any justification at all).
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Likewise, the Department of Homeland Security (DHS)
“No Fly List”™—which restricts a person’s ability to travel by
air domestically and to cross the U.S. border—is based on in-
formation gathered by the National Counterterrorism Center
and evaluated by the Terrorist Screening Center to determine
whether a person should be added to the list based on a “rea-
sonable suspicion” of terrorist activity.?°® Notably, even as DHS
makes mistakes in who is included on the No Fly List,2!° their
process for re-evaluating someone on the list is not transpar-
ent, and may also lead to governmental harm against individu-
als wrongfully placed on the list.2!!

In 2007, Congress directed DHS to create a program for
people who believe they have been wrongly denied boarding or
subjected to heightened screening.?!? Under the DHS Traveler
Redress Inquiry Program (TRIP)—which DHS clarifies does “not
create or confer any legal right, privilege or benefit on the ap-
plicant or participant, and [is] wholly discretionary on the part
of” the agency?!*—aggrieved airline passengers seek redress by
submitting a form online or via mail.?!* DHS then reviews the
form to determine if that person was erroneously included.2!5
Applicants are not informed about the outcome of DHS’s final
decision, though they may petition a court for review.2'¢ The
court reviews the government’'s evidence in camera only, with-
out a hearing from the passenger.?!” Process in this context is
highly discretionary and inaccessible to individuals despite the
cost to liberty of placement on the No Fly List.218

209 Chachko, supra note 187, at 1104; see also NaT'L COUNTERTERRORISM CTR.,
WarcHuisTING  Gumance 33-34 (2013), https://www.eff.org/files/2014/07/24/
2013-watchlist-guidance_1.pdf [https://perma.cc/ZJ8F-WRJ6].

210 See, e.g., User Clip: Senator Kennedy on the Watch List (C-SPAN, Aug. 19,
2004), https://www.c-span.org/video/?c4499809 /senator-kennedy-watch-list
[https://perma.cc/EX3F-68AV].

211 See Shah, Presidential Administrative Discretion, supra note 10, at 2191-93
(discussing mistreatment of and constitutional violations against a U.S. citizen based
on wrongful inclusion on the No Fly List and the inadequate re-evaluation process).

212 49 C.F.R. § 1560.205 (2026).

213 8 C.F.R. § 235.12(k) (2026).

214 Id. § 235.12(k)(1); see also DHS Traveler Redress Inquiry Program (DHS
TRIP), U.S. DeP'T oF HomELAND SEc. (June 5, 2025), https://www.dhs.gov/dhs-trip
[https://perma.cc/5UX8-3EDG].

215 U.S. Dep't oF HoMELAND SEC., supra note 214.

216 Latif v. Holder, 28 F. Supp. 3d 1134, 1142 (D. Or. 2014).

217 [d.

218  Cf. Shah, Administrative Subordination, supra note 18, at 1645 (noting,
more generally, the cost to individual liberty resulting from the ratcheting up of
governmental activity aimed at protecting “national security”).
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In determinations by OFAC, the State Department, and
DHS, individuals have limited ability to challenge erroneous
classification as a terrorist. More generally, procedural dis-
cretion is the result of the politicization of decisionmaking
in matters of national security, including those that impact
individual rights.?!® OFAC has the discretion to decide who
should be granted an in-person meeting,?2° a choice which
may be influenced—or even exploited—by political interests,
particularly given the SDN List’s basis in executive order and
other presidential concerns.??! A high-profile legal body in
the Department of State has discretion to require a consular
officer to meet an individual in danger of being expatriated,
but this is not a requirement of the decisionmaking pro-
cess.??2 Meanwhile, DHS’s national security exclusion man-
date is prioritized??® such that it does not offer an in-person
option under any circumstances during either the adminis-
trative or the judicial review processes evaluating the validity
of inclusion on the No Fly List. In all of these situations, the
consequences of failing to effectively contest a designation
are severe. Furthermore, the lack of procedure in both OFAC
and the No Fly List settings may impact certain communities,
such as Muslims and other ethnic minorities, who have often
been targeted for policing under the guise of national security
policy.?24

b. Immigration

Immigration adjudication has faced its share of contro-
versy. Some decry the politicization of immigration decision-
making as an erosion of crucial administrative independence?2?>
and due process.?2¢ Others assert the necessity, or at least the
inevitability,?2” of presidential control over the enforcement of

219 See Shah, Presidential Administrative Discretion, supra note 10, at 2172.

220 See supra notes 200-03 and accompanying text.

221 See supra notes 191-192 and accompanying text.

222 See supra note 207 and accompanying text.

223 Shah, Administrative Subordination, supra note 18, at 1651-52.

224 Jd. at 1607 n.15 (collecting sources).

225  See Bijal Shah, Executive (Agency) Administration, 72 Stan. L. Rev. 641,
644-45 (2020); Fatma E. Marouf, Executive Overreaching in Immigration Adjudica-
tion, 93 TuL. L. Rev. 707, 732-33 (2019).

226 See, e.g., Cox & Kaufman, supra note 48, at 1792-93; Marouf, supra note
225, at 732-33.

227  See, e.g., Adam B. Cox & Cristina M. Rodriguez, The President and Immi-
gration Law, 119 Yate L.J. 458, 461-64 (2009).
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immigration law or characterize immigration administration as
essentially incompetent.228

Procedural discretion in immigration impacts the com-
munity of noncitizens facing deportation and seeking hu-
manitarian protection and immigration benefits. Immigration
adjudicators view discretion as a tool for ensuring fairness and
therefore tend to resist attempts to constrain it.229 In fact, some
adjudicators may be more receptive to noncitizens’ claims than
others.?3° However, closer examination of procedural discretion
suggests that it could lead to inaccessible, somewhat unstable
decisionmaking that is therefore insufficiently accountable to
noncitizens. Interestingly, while prosecutorial discretion may
temporarily “save” certain noncitizens from deportation,23! pro-
cedural discretion exercised by adjudicators can eliminate ac-
cess to process and status for this community in seemingly
unpredictable and idiosyncratic ways—including in decisions
impacting noncitizens’ essential liberty.?32 As a result, proce-
dural discretion bears on essential matters of fairness and jus-
tice in this setting. This may be especially so given that the
Supreme Court’s skepticism toward administrative discretion
in adjudication?3® does not necessarily extend to the expansion

228  See, e.g., Chavarria-Reyes v. Lynch, 845 F.3d 275, 280 (7th Cir. 2016)
(Posner, J., dissenting) (referring to immigration judges as “the least competent
federal agency”).

229 NAIJ Has Grave Concerns Regarding Implementation of Quotas on Immi-
gration Judge Performance Reviews: Oversight Hearing on the Department of Jus-
tice Before the S. Judiciary Comm., 115th Cong. 6 (2017) (written statement of
Nat'l Ass’n of Immigr. Judges), https://www.naij-usa.org/images/uploads/pub-
lications/NAIJ_-_Concerns_Regarding Implementation_of Quotas_10-17-17.pdf
[https://perma.cc/ATJ4-5XDF].

230  For example, certain immigration adjudicators may act more favor-
ably toward asylum seekers than others. See Peter Margulies, The Boundaries
of Habeas: Due Process, the Suspension Clause, and Judicial Review of Expe-
dited Removal Under the Immigration and Nationality Act, 34 Geo. IMmIGR. L.J.
405, 417-22 (2020) (comparing U.S. Citizenship and Immigration Services asy-
lum officers favorably to immigration judges in this regard). But see Beth K.
Zilberman, The Non-Adversarial Fiction of Immigration Adjudication, 2020 Wis.
L. Rev. 707, 707, 741-58 (arguing that adjudication by asylum officers is not, in
fact, “non-adversarial”).

231 See Shah, Presidential Administrative Discretion, supranote 10, at 2162-63.

232 See Mary Holper, Discretionary Immigration Detention, 74 Duke L.J. 961,
962-63 (2025) (observing that immigration judges’ decisions to put nonciti-
zens in detention are both highly discretionary and unreviewable by the federal
judiciary).

233 See Shah, Presidential Administrative Discretion, supra note 10, at 2131
(noting how the Court has tightened presidential control over administrative ad-
judication); supra notes 10-11 and accompanying text.
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of discretion in administrative law enforcement, including in
immigration.234

Immigration adjudication is housed in the DOJ Executive
Office for Immigration Review (EOIR), and the DHS U.S. Cit-
izenship and Immigration Services (USCIS), respectively. In
general, USCIS has authority to grant a variety of immigration
benefits, and is “clothed with immense power over regulated
parties as a benefits-granting agency and retains significant
discretion in doling out those benefits.”?35 These include deter-
minations regarding whether a noncitizen can be classified as a
nonimmigrant worker or as a fiancé(e) of a U.S. citizen; granted
humanitarian parole, temporary protected status, refugee sta-
tus, or asylum; or allowed authorization to work or become a
naturalized citizen, among many others.236

USCIS is often the front line for affirmative claims for ben-
efits or status made by those who are in the country.?3” The
USCIS Policy Manual is the agency’s central guidance shaping
the agency’s adjudication of benefits. The Policy Manual notes
in its own introduction that it is “to be followed by all USCIS
officers in the performance of their duties but it does not re-
move their discretion in making adjudicatory decisions.”238
“[Slcholars have observed that USCIS adjudicators regularly
depend on the agency’s memoranda and policy documents in
conducting adjudications,” but immigration adjudicators exer-
cise their “discretion in ways that are highly controversial and
politically salient.”23°

234 See generally Bijal Shah, Envisioning a Protective Administrative Law
Frameworl, 61 Harv. C.R.-C.L. 341 (2026) [hereinafter Shah, Envisioning a Pro-
tective Administrative Law Framework] (arguing that the Court has done little to
limit aggressive immigration enforcement under the current Trump Administra-
tion); Bijal Shah, Abandoning Administrative Law During a Presidential Immigra-
tion Crisis, Law & PoL. Econ. ProsEcT (July 7, 2025), https://lpeproject.org/blog/
abandoning-administrative-law [https://perma.cc/49HQ-KWU2] (arguing that
the Court has turned away from limiting administrative discretion in immigration
enforcement).

235  Alexander Nabavi-Noori, Note, Agency Control and Internally Binding
Norms, 131 Yare L.J. 1278, 1332 (2022).

236 Ppolicy Manual, U.S. CrrizensHip & IMMIGR. SERvS. vol. 1, pt. E, ch. 8 (Aug. 12,
2026), https://www.uscis.gov/policy-manual/volume-1-part-e-chapter-8#S-B-4
[https://perma.cc/XND7-Q4R9].

237 Seeid.

238 Ppolicy Manual, U.S. Crrizensap & ImmiGr. Servs. (Apr. 2, 2025), https://
www.uscis.gov/book/export/html/68600 [https://perma.cc/XP6C-BBRS].

239 See, e.g., Nabavi-Noori, supra note 235, at 1329-30 (noting that USCIS is
pressured by “the political sensitivity of its mission and the significant discretion
that all immigration agencies . . . necessarily wield” (footnote omitted)).
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For instance, experts argue that immigration adjudicators
often exercise their discretion in order to deny benefits?4° and
“[a]pplicants seeking immigration status have no choice but
to comply.”?*! The immigration apparatus is also leveraged to
accomplish the priorities of presidents.242

Indeed, in 2020, USCIS changed its Policy Manual to grant
its adjudicators maximum discretion to deny benefits. While
USCIS instructs adjudicators that an applicant must meet “all
applicable threshold eligibility requirements” to be granted
an immigration request, “it is legally permissible to deny an
application as a matter of discretion without determining
whether the requestor is otherwise eligible for the benefit.”243

This leaves noncitizens vulnerable to discretionary denials of
benefits regardless of the strength of the petitioners’ claims.

Like USCIS, EOIR is a subcomponent of a larger cabinet
agency. Both the subcomponents and their umbrella agencies
(DOJ and DHS, respectively) engage in a variety of actions,
including adjudication and notice-and-comment rulemaking,
and do so in a politically responsive manner. EOIR adjudica-
tors, such as immigration judges and the Board of Immigra-
tion Appeals, decide the bulk of “defensive” claims—meaning
requests for documented immigration status or suspension of
deportation for those who have been apprehended by immigra-
tion enforcers.?4* Unlike the affirmative applicants that USCIS
services, those in a defensive posture are subject to EOIR pro-
ceedings without choice.

Procedural discretion in EOIR is outlined in the EOIR Pol-
icy Manual, which includes “the Immigration Court and Board
of Immigration Appeals Practice Manuals, the Office of the
Chief Administrative Hearing Officer Practice Manual, and all

240 See Zilberman, supra note 230, at 741-58 (arguing that “the United States
Citizenship and Immigration Services (USCIS), the agency charged with admin-
istering the legal immigration system, has turned what once was a pathway to
immigration status and citizenship into a pipeline to deportation proceedings”);
Shoba Sivaprasad Wadhia, Darkside Discretion in Immigration Cases, 72 Apmin. L.
Rev. 367, 370-71 (2020); Janet A. Gilboy, Deciding Who Gets in: Decisionmalking
by Immigration Inspectors, 25 Law & Soc’y Rev. 571, 574 (1991).

241 Nabavi-Noori, supra note 235, at 1331.

242 See Shah, Presidential Administrative Discretion, supra note 10, at 2153.

243 Id. (describing procedural discretion that was “influenced by President
Trump’s public commitment to deportation, but [which has] also flourished under
the Biden and Obama Administrations”) (footnotes omitted).

244 Obtaining Asylum in the United States, U.S. CirizensHiP & IMMIGR. SERVS.
(Sep. 13, 2023), https://www.uscis.gov/humanitarian/refugees-and-asylum/
asylum/obtaining-asylum-in-the-united-states [https://perma.cc/ESN2-D6GG].
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current agency policy memoranda.”?4> The power of immigration
judges, in particular, is established by regulation and further
described by the Immigration Court Practice Manual.246 These
documents give EOIR adjudicators the discretion to shape and
constrain procedure in immigration adjudication. Continued
use of the derogatory term “alien” rather than “noncitizen” in
all of these documents suggests an overall limited interest in
prioritizing petitioners’ interests in this context.

As an initial matter, at the earlier stages of adjudica-
tion, the “immigration court may consolidate cases at its dis-
cretion,” for instance (but not necessarily) to combine cases
of family members, or “sever cases in its discretion” without
constraints.?*” Many immigration hearings are held by video
only.248 Per regulation, an immigration judge’s decision “may be
oral or written.”?49 Furthermore, it should “include a finding as
to inadmissibility or deportability,” but a “formal enumeration
of findings is not required.”?5° In addition, immigration judges’
power to call additional in-person or “status” conferences is
contingent on whether they “would contribute to the efficient
resolution of the case.”?5! Also, no immigration hearings benefit
from any rules of evidence.?52

Under the previous administration, an immigration judge
could review the previous denial,253 by DHS, of a claim by a
noncitizen who is subject to “expedited removal” that they are
a U.S. citizen, lawful permanent resident, asylee, or refugee.25*
Today, immigration judges have only the opportunity to review

245 EOIR Announces the Release of a Comprehensive Policy Manual, Exec. OFF.
ForR IMmiGrR. Rev., U.S. DePT oF JusT. (Jan. 13, 2021), https://www.justice.gov/
eoir/pr/eoir-announces-release-comprehensive-policy-manual [https://perma.
cc/TM5F-VR87].

246 ImmiGRATION COURT PracticE ManuaL, Exec. OFF. For IMMIGR. REv., U.S. DEP'T OF
Just. (Nov. 16, 2020), https://www.justice.gov/eoir/media/1052736/dl?inline=
[https://perma.cc/E47K-VTFZ].

247 Id. § 4.21.

248  See Eagly, supra note 182, at 934; Christopher Costa, Mimi Emma
Tsankov & Natalia Ghayoumi, Judges’ Tips for Your First (or Latest) Administra-
tive Hearing So You Don'’t Feel Like a Fish Out of Water, at 11:49 (A.B.A., Feb. 19,
2026), https://www.americanbar.org/groups/judicial/resources/on-demand/
tips-for-administrative-hearing/ [https://perma.cc/G8ZW-63SK].

249 8 C.F.R. § 1240.12(a) (2026).

250 Id.

251 Id. § 1240.17(f)(2); Shah, Administrative Subordination, supra note 18, at
1632-48.

252 See Costa, Tsankov & Ghayoumi, supra note 248, at 35:46.

253 IMMIGRATION COURT PracTICE MANUAL, supra note 246, § 7.4(f).

254 [d.



1108 CORNELL LAW REVIEW [Vol. 111:1063

USCIS denials of credible fear claims, which are made by non-
citizens subject to deportation who are afraid of persecution or
death,?5® and to introduce evidence at these hearings at their
own discretion.?®¢ However, in both claimed status and credible
fear hearings, noncitizens are not allowed to bring legal rep-
resentation,?%” and it is up to the immigration judge whether
a lawyer or other consultant may even be present.?5¢ Only in
reasonable fear hearings, which involve fear of persecution or
torture by noncitizens subject to expedited removal or to the
reinstatement of prior deportation orders, is legal representa-
tion (at the noncitizen’s expense) allowed. Even then, this is
“[slubject to the Immigration Judge’s discretion. 259

Members of the Board of Immigration Appeals also exer-
cise procedural discretion, some of which is discussed in the
Board of Immigration Appeals Practice Manual.?% Like immi-
gration judges, Board members traditionally had the discretion
to choose to consolidate or sever cases;?¢! the Board was also
able to “concurrently consider unrelated appeals at its discre-
tion.”262 In addition, the Board does not accept new evidence on
appeal, only permitting oral argument “as an opportunity [for
parties] to expand upon . . . a party’s written arguments.”263
Finally, there are “unwritten” rules of procedural discretion,
including that attorneys may themselves narrow the issues
considered by the judge and regarding the amount of time a
noncitizen receives before the judge takes the huge step of find-
ing the noncitizen has defaulted on their case.264

All of these approaches are oriented toward improving the
speed and efficiency of immigration adjudication, which is a
valuable endeavor, given the heavy backlog of immigration

255 Id. § 7.4(d)(iii).

256 Id. § 7.4(d)(iv)(E).

257 Id. § 7.4(d)(iv)(C); see also id. (“Accordingly, persons acting on [the non-
citizen’s] behalf are not entitled to make opening statements, call and question
witnesses, conduct cross examinations, object to evidence, or make closing
arguments.”).

258  Id.

259 [d.

260 BOARD OF IMMIGRATION APPEALS PrRacTICE MaNUAL, ExEc. OFF. FOR IMMIGR. Rev., U.S.
Dep't or JusT. (Feb. 20, 2020), https://www.justice.gov/eoir/page/file/ 1250701/
dl?inline= [https://perma.cc/UAC9-ADFU].

261 Id. 8§ 4.10(a), (c).

262 Id. § 4.10(b).

263 Id. § 8.7(e).

264 See Costa, Tsankov & Ghayoumi, supra note 248, at 30:28.
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cases.?®> And on the one hand, measures like case consoli-
dation and severability may allow immigration adjudicators
to treat like cases alike and direct resources to more legally
complex cases. On the other hand, however, denying access to
counsel—even counsel obtained by noncitizens themselves—is
likely to affect noncitizens’ ability to present strong cases on
their own behalf and thereby render outcomes dependent on
the strength of advocacy rather than on the substantive le-
gitimacy of claims. Overall, expediency in the form of hastily
consolidated cases and reduced process may come at the cost
of high-quality and accessible decisionmaking, and may render
outcomes unpredictable and arbitrary rather than consistent
across cases.

c. Consumer Protection

An agency may reduce the rights of institutions and in-
dividual petitioners in a manner that either protects or cuts
against the interests of needy communities. For example,
low-income students are vulnerable vis-a-vis educational in-
stitutions, and student loans play a significant role in these
dynamics.?%¢ In this context, the Department of Education has
made it more difficult for students to bring claims that their
loans should be forgiven because they were issued by fraud-
ulent educational institutions.26” However, the Department of
Education also has the capacity to limit the process to expedite
cases in students’ favor.

Each educational institution and third-party lender is
overseen by the Department to ensure that it does not violate
the Higher Education Act (HEA);?68 “[s]Jubstantially misrepre-
sent|] . . . its educational program, its financial charges, or the
employability of its graduates; or . . . [iln the case of a third-
party servicer,” substantially misrepresent “the educational
program, financial charges, or employability of the graduates
of any institution that contracts with the servicer.”2%° Note that
the HEA “authorizes numerous federal aid programs that

265  See generally StrauT-EPPSTEINER, supra note 96 (finding a backlog of 3.6
million cases in U.S. immigration courts at the end of 2024).

266 See, e.g., Shah, Presidential Administrative Discretion, supra note 10, at
2148-52.

267 Id. (discussing how the Trump Administration has made it more difficult
for students to hold fraudulent educational institutions accountable).

268  JoseLYNN H. FountaiN, ConG. RscH. SErv., R43351, THE HiGHER EDUCATION AcCT
(HEA): A PriMER, Summary (2023).

269 34 C.F.R. § 668.84(a)(1)(ii) (2026).
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provide support to both individuals pursuing a postsecondary
education and institutions of higher education.”?”° When this
law is violated, the agency can fine the educational institu-
tion,?”! suspend its participation in an HEA program,272 or even
terminate its participation.2?3

Educational institutions can request hearings prior to each
of these types of decisions,?”* but the adjudicator can expedite
the process as quickly as she likes.2”5> Furthermore, in all of
these decisions,?7¢

[a]t the discretion of the hearing official, any right to a hearing
may be satisfied by one or more of the following: Summary
disposition . . . with or without oral argument; an oral evi-
dentiary hearing conducted in person, by telephone, by video
conference, or any combination thereof; or a review limited to
written evidence.?””

This suggests a variability in the way “hearing” is defined that
both dilutes the concept and limits whether a hearing in fact
provides more fulsome process in this context.

Different educational institutions (and, by extension, the
servicers they outsource work to) serve populations of students
who borrow federal money at very different rates. Therefore,
irregular formality in hearing procedures for different institu-
tions may affect broad groups of students differently. Expedit-
ing process could benefit students who have been harmed by
service providers, at least to the extent it reduces the provid-
er’s ability to present a strong defense. However, for-profit ser-
vicers and educational institutions are likely to have access to
high-quality resources and counsel, which may allow them to
navigate a speedier adjudicative system more effectively than
students.

Another agency that impacts financially vulnerable people,
the Office of the Comptroller of the Currency (OCC) is an inde-
pendent subcomponent of the Department of the Treasury that
“charters, regulates, and supervises all national banks, fed-
eral savings associations, and federal branches and agencies of

270 FountaIN, supra note 268.

271 34 C.F.R. § 668.84(a)(1) (2026).

272 Id. § 668.85(a)(1).

273 Id. § 668.86(a)(1).

274 Id. 8§ 668.84(b)(3), .85(b)(3), .86(b)(3).
275 ]d. 88 668.84(c), .85(c), .86(c).

276 Id. 8§ 668.84(b)(4), .85(b)(4), .86(b)(4).
277  Id. § 668.89(a).
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foreign banks.”?78 The OCC may oversee a thousand plus finan-
cial institutions.?”® The OCC is also involved in implementing
the Community Reinvestment Act (CRA), which “requires the
Federal Reserve and other federal banking regulators to en-
courage financial institutions to help meet the credit needs of
the communities in which they do business, including low- and
moderate-income . . . neighborhoods.”280

The OCC has given itself broad authority to grant or deny
hearing requests?®! when deciding which institutions will re-
ceive a charter or license.?%? For example, after accepting com-
ments on whether to issue a new national bank charter,?8 the
OCC is not required to hold a hearing to assess whether to grant
the charter.?8* The lack of an in-person requirement may partic-
ularly impact the capacity of the agency to consider the stakes
for those who may not have the resources to offer written com-
ments that adequately contend with the interests of powerful
entities. In other words, the OCC may not adequately consider
whether the institution seeking charter will be responsive to un-
der-resourced communities. This is of particular concern given
the OCC can be used to implement the CRA to less effect—for
instance, depending on the President’s interests/agenda?s5—
and the quality of process may bear on these decisions.

278  Who We Are, U.S. Orfr. oF THE COMPTROLLER OF THE CURRENCY, https://www.
occ.treas.gov/about/who-we-are/index-who-we-are.html [https://perma.cc/
SZB9-RUV6] (last visited May 11, 2025).

279 Sung Eun (Summer) Kim, Bounds in Bank Regulation, 125 YaLe L.J.F. 185,
187 (2015).

280 Community Reinvestment Act (CRA), Bp. oF GOVERNORS OF THE FED. RsRv.
Sys. (Mar. 28, 2024), https://www.federalreserve.gov/consumerscommunities/
cra_about.htm [https://perma.cc/DE9E-38DR].

281 See 12 C.F.R. § 5.11(b) (2026):

Action on a hearing request. The OCC may grant or deny a request
for a hearing and may limit the issues to those it deems relevant or
material. The OCC generally grants a hearing request only if the OCC
determines that written submissions would be insufficient or that a
hearing would otherwise benefit the decision-making process. The
OCC also may order a hearing if it concludes that a hearing would be
in the public interest.

282 Seeid. § 5.11(g)(3) (noting that the APA does not apply to the adjudications
in question, which indicates that the adjudications are not formal).

283  See id. § 5.11(a); see also 3B FEDERAL ProcEDURAL Forms, Westlaw § 8:168
(2026) (discussing this process).

284 See David Zaring, Modernizing the Bank Charter, 61 WM. & Mary L. Rev.
1397, 1410 (2020).

285  See Thomas J. Curry, The OCC Under the Trump and Biden Administra-
tions, 40 Rev. Banking & Fin. L. 813, 813-14 (2021) (noting that the Trump Admin-
istration leveraged the OCC to reduce the beneficial effect of the CRA).
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d. Permitting

Finally, agencies sometimes engage informally with entities
that produce or sell certain goods. In this context, businesses
that have good relationships with their regulators are likely
to be treated more favorably by the government. The Perish-
able Agricultural Commodities Act governs fair practice in the
sale of fresh produce.?8¢ When the Department of Agriculture
(USDA) adjudicates cases under this law, which are brought by
unpaid sellers, suppliers, producers, or other licensees seek-
ing reparations, there is generally no oral hearing in claims or
counterclaims for damages less than $30,000.287 The examiner
may make an exception if a complainant or respondent suc-
cessfully advocates for a hearing under “peculiar circumstanc-
es,”288 which could feasibly include situations where a lack of
hearing negatively impacts due process.28° Arguably, adjudica-
tors may be swayed to provide an in-person hearing only when
a party to the adjudication is persuasive enough to make a case
for the hearing. Overall, an administrative adjudicator disal-
lowing an oral hearing may prejudice those businesses with
fewer resources and without an attorney—in other words, peti-
tioners without the resources to successfully request a hearing
in the first instance.

In contrast, the Department of the Treasury Alcohol and
Tobacco Tax and Trade Bureau (TTB), which regulates and col-
lects taxes on trade and imports of alcohol, tobacco, and fire-
arms, offers an informal approach to adjudication (outside its
formal proceedings) that has been constructed to assist peti-
tioners—namely, those whose permits to produce or sell these
goods are in danger of being revoked. By regulation, when the
TTB officer wants to handle the matter “informally,” without
formal proceedings, he may “inform the permittee of the con-
templated issuance of an order to show cause [e.g., provide
facts showing] why his permit should not be suspended, re-
voked or annulled.”2%

286 Perishable Agricultural Commodities Act, 7 U.S.C. §§ 499a-499t; see also
Perishable Agricultural Commodities Act (PACA), Acric. Mkrc. SErv., U.S. DEP'T OF
Acric., https://www.ams.usda.gov/rules-regulations/paca [https://perma.cc/
TM3B-GJGY] (last visited May 12, 2025).

287 7 C.F.R. § 47.15(a)(1) (2026).

288 Id.

289 See generally Rules of Practice, 60 Fed. Reg. 8446, 8447 (Feb. 14, 1995)
(evincing concern with matters of due process in USDA procedures).

290 27 C.F.R. § 71.37 (2026).
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In addition to specifying that this informal approach should
be conducted transparently,?! the regulation also makes clear
that the informal proceeding is solicitous of the permittee.
More specifically, it offers the permittee “an opportunity for
the submission and consideration of facts, arguments, offers
of settlement, or proposals of adjustment” in defense of their
permit prior to the TTB initiating a formal proceeding against
them.292 This approach may ultimately benefit those who are
better-resourced and who therefore have the capacity to be
timely and responsive when the agency reaches out with an
informal inquiry in lieu of initiating formal proceedings.293

B. Gatekeeping Access to and Expediting Adjudication

In addition to creating or changing adjudicatory procedure
itself, procedural discretion can alter access to or the overall
speed of an administrative hearing. In this way, procedural
discretion is not necessarily concentrated within adjudication
processes. Rather, it can also happen at the front end of an ad-
judication, either as a means to restrict entry to process in the
first instance or to expedite it in order to prioritize the needs
of particular stakeholders. This section notes how underspec-
ified powers of discretion in informal adjudication—including
those limiting the investigation of claims and those expedit-
ing process—may impact matters of labor and immigration.
Procedural gatekeeping can also reduce the administrative in-
vestigation of public land use and civil rights violations, while
expedited review may favor the interests of well-resourced
medical device companies over individuals.

Arguably, the discretionary gatekeeping of administrative
procedure focuses and preserves institutional resources. For
instance, in some regulatory schemes, gatekeeping is oriented
toward saving the agency from expending resources on adjudi-
cating applications for permits that do not meet threshold re-
quirements.?%* However, the gatekeeping of access to procedure

291 See id. (stating that informal procedures must be conducted “in accor-
dance with section 5(b) of the Administrative Procedure Act”).

292 [Id.

293 See id. (offering ten days as a baseline “in which to submit proposals of
settlement to the appropriate TTB officer”).

294 See, e.g., 21 C.F.R. § 1114.27(b)(1) (2026) (granting the Department of
Health and Human Services discretion to conduct a threshold determination to
determine if an application to license tobacco products should be reviewed (imple-
menting 21 U.S.C. § 387j)); 50 C.F.R. § 260.39(a) (2026) (giving the Department of
Commerce discretion to refuse appeals to decisions regarding whether fisheries



1114 CORNELL LAW REVIEW [Vol. 111:1063

is also shaped by political aims, which favor the government
over individuals. This can be due to pressure from Congress
or a legislative scheme that shapes or incentivizes adjudicative
gatekeeping or expediency, or it can be the result of endoge-
nous executive branch shifts, including presidential pressure
or agency choices. As a result, procedural discretion may ex-
clude people from benefits adjudication or adjudication for re-
dress for harms, and politically weighted decisionmaking may
result in problematic outcomes.

1. Legislative Pressure
a. Labor

Along with exercising discretion to reduce the amount
of process offered while adjudicating labor claims, the NLRB
sometimes keeps workers from bringing unfair labor charges.
In addition, the agency expedites claims seeking to limit the
power of labor unions. Put another way, the NLRB engages
in discretionary regional gatekeeping of access to process, on
the one hand, and accelerated enforcement of the law against
perceived aggressions by labor unions, on the other. In these
ways, the NLRB places limits on claims of unfair labor charges
and sets borders around the statutory powers accorded to la-
bor unions.

As noted earlier, bureaucrats in the NLRB are empowered
by the NLRA to hear unfair labor claims, including those that
legitimize the actions and elections of labor unions.?%® In addi-
tion, the NLRB Statements of Procedure are guidelines for the
exercise of discretion in the implementation of the NLRA.2% Pur-
suant to this policy, regional directors have significant control
over the type and quality of procedure determining whether a
union election may be conducted lawfully.29” More specifically,
the agency has established a policy of restricting whether those
claiming unfair labor practices have access to a hearing, while
also allowing for one pathway to expedited review—but only for
those arguing that a labor union stepped out of line.2%

and fish products are fit for consumption if the appeal is “frivolous or not sub-
stantial” (implementing 7 U.S.C. § 1622)).

295 See supra section IL.A.1.

296 See Nar'L LaB. RELs. Bp., supra note 176 and accompanying text.
297 See generally NaT'L LaB. ReLs. Bp., supra note 176, subpart E.
298 See infra notes 304-316 and accompanying text.
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Per the NLRB Statements of Procedure, the director and
staff of regional NLRB offices have authority to investigate,
recommend withdrawal, and unilaterally dismiss unfair labor
charges prior to any hearing of the claim.2% Initially, field staff
investigate the case, which includes interviewing the parties
and “other persons who have knowledge as to the charge, as
is deemed necessary.”3% Notably, the regional director “may
exercise discretion to dispense with any portion of the inves-
tigation,” based on ambiguous factors such “as the amount
of time necessary to complete a full investigation, the na-
ture of the proceeding, and the public interest.”3°! The regional
director may also recommend the charge be withdrawn and
“[ilf the complainant refuses to withdraw the charge as recom-
mended, the regional director dismisses the charge.”302

Overall, this discretionary framework allows for the curtail-
ing of investigations into unfair labor practices and other labor
violations. Perhaps this approach serves efficiency and re-
source conservation. However, it also risks reliance on inaccu-
rate “information proxies” or data that is easier or inexpensive
to obtain but less accurate,3°% which may lead to the premature
shutdown of labor charge investigations that might, in fact,
be justified. As a result, some charges might get a more exten-
sive investigation than others. The process of investigation is
thus both discretionary and inconsistent. For these reasons,
unfair labor practice investigations may be skewed against
those who do not have the resources to provide information as
quickly and impactfully as possible.

The NLRB also provides regional staff discretion to expedite
access to process for those who want to constrain the power
of labor unions under a contentious provision of the NLRA.
NLRA section 8(b)(7) was controversial as soon as it was enact-
ed,3%4 having been part of a revision to the NLRA that, while not
as anti-union as the preceding Taft-Hartley amendments,3°
nonetheless sought to restrict unions in the wake of significant

299 Nar'L Las. ReLs. Bp., supra note 176, subpart B, §§ 101.4-.6.
300 Id. § 101.4.

301 [d.

302 Id. §§ 101.5-.6.

303 Shah, Administrative Subordination, supra note 18, at 1618 (defining “in-
formation proxies” as data that is “less expensive and easier-to-obtain”).

304  See Note, Illegal Picketing Under Section 8(b)(7)—A Reexamination, 68
Corum. L. Rev. 745, 745 (1968).

305 See supra note 179 and accompanying text.
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congressional skepticism of the burgeoning labor movement.306
Section 8(b)(7), “one of the most significant limitations on la-
bor’s right to picket,”3°7 prohibits labor protests under certain
circumstances, when the aim of the picketing is “forcing or re-
quiring” an employer to recognize or bargain with the union, or
“forcing or requiring” the employees of that employer to select
said union as their representative.308

Regional offices investigate charges against labor unions
under 8(b)(7).2%° Note that “[t]he regional director may exercise
discretion to dispense with any portion of the investigation”31°
and may dismiss the claim subject to appeal to the General
Counsel.?!! Indeed, the regional director can also force a la-
bor union election during the investigation to better enforce
the NLRA3!12 based on the recommendation of staff.3!3 Such an
election may be preceded by a hearing ordered by the regional
director, if one seems necessary to decide certain issues.314
Therefore, putting this decision in the hands of a regional NLRB
office may facilitate a union election more so than if employees
were calling for an election on their own.

Alternatively, however, a charge against a labor union un-
der 8(b)(7) may be investigated in an expedited manner that
would allow the claim to be heard and for the labor union to
be penalized sooner,3!> as long as the petition meets the re-
quirements for processing under expedited procedures.3'¢ This
suggests an institutional interest, undergirded by a unique
process, in keeping labor organizing at bay.

Both gatekeeping and expediting are consistent with the
ideological legislative battle over labor rights built into the law
itself.317” This dynamic has also been exacerbated by political

306 Moe, supra note 153, at 1096 (observing that due to Republicans taking
control of Congress in 1947, “[flor the first time, then, the NLRB was in the po-
sition of having to prosecute and adjudicate charges brought against unions by
employers and workers.”); Note, supra note 304, at 747.

307  Note, supra note 304, at 745.

308 29 U.S.C. § 158(b)(7).

309 See Nar'L LaB. ReLs. Bp., supra note 176, subpart D, § 101.22.
310 JId. subpart B, § 101.4.

311 Id. subpart D, § 101.22(b).

312 [d. subpart D, § 101.23(b).

313 Id. subpart D, § 101.23(a).

314 Id. subpart D, § 101.23(c).

315 Id. subpart D, § 101.23(a).

316 See id. subpart D § 101.23(e).

317 See supra note 179 and accompanying text.
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fluctuation between pro- and anti-labor stances. More specif-
ically, these NLRB ground-level policies reflect the tension be-
tween the original New Deal legislation empowering the NLRB
and reactionary law passed by subsequent Congresses alarmed
by the rise of labor protection.3!8

In addition, Congress is not the only political influence on
procedural discretion in the NLRB—presidential interests are
as well (consistent with other regulatory areas®!9). In the past
and today, the restrictive and expedited aspects of procedural
discretion reflect an anti-union bias, responsive to the parti-
sanship of both legislators and presidents.32°

In recognition of this bias, the Biden Administration issued
a rule®?! that revoked provisions of a previous Trump-era reg-
ulations?? that had enhanced further the discretion of regional
directors to change and delay aspects of fair labor adjudication
in a manner that favored employers.32? As it concerns expe-
diting the NLRB’s union-busting decisions, however, sections
101.22 to 101.26 in the current Statements of Procedure (is-
sued in 2017), which concern NLRA section 8(b)(7), do not dif-
fer substantially from the previous version of the Statement,
issued in 1987.32¢ This is perhaps because the NLRB’s proce-
dural discretion in the implementation of NLRA section 8(b)
(7) is aligned with the relatively anti-labor stance of both the

318  See Moe, supra note 153, at 1096.
319 See generally Shah, Presidential Administrative Discretion, supra note 10.
320 See Moe, supra note 153, at 1103-09; see also KennerH J. MEEER & JOHN

Bounre, PoLitics AND THE BUREAUCRACY: POLICYMAKING IN THE FOURTH BRANCH OF GOVERN-
MENT 147 (5th ed. 2006).

321 29 C.F.R. pt. 102 (2023); see also NLRB Fact Sheet: Representation Case
Procedures, NaT'L La. ReLs. Bp. 1 (Aug. 24, 2023), https://www.nlrb.gov/sites/
default/files/attachments/pages/node-9421/2023-r-case-rule-fact-sheet.pdf
[https://perma.cc/X87E-G5X2] (noting that the NLRB’s 2023 rule “governing
representation case procedures is designed to remove unnecessary barriers to the
fair, efficient, and expeditious resolution of representation questions”).

322 29 C.F.R. pt. 102 (2019).

323 NLRB Representation Case Procedures: Comparison of Prior and New Repre-
sentation Case Procedures, NaT'L Las. ReLs. Bp. 1-2 (Aug. 25, 2023), https://www.
nlrb.gov/sites/default/files/attachments/pages/node-9421/2023-r-case-rule-
chart-comparing-prior-and-new-2023-r-case-procedures.pdf [https://perma.cc/
L35N-HLVe] (illustrating matters in which regional offices have been accorded
less discretion as a result of the 2023 regulation, in comparison to the 2019 rule).

324 See Nar'L LaB. ReLs. Bp., supra note 176, subpart D; see also Guid-
ance: Previous Versions of the Rules and Regulations, Nat’'L LaB. ReLs. Bb.,
https://www.nlrb.gov/guidance/key-reference-materials/previous-ver-
sions-of-the-rules-and-regulations [https://perma.cc/VX29-VMZ8] (last visited
May 12, 2025) (listing all versions of the NLRB Statements of Procedure); Time
Periods for Responding to Board Action; Revision of Statements of Procedure,
52 Fed. Reg. 23967 (June 26, 1987).
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Reagan and the Trump Administrations, which issued the for-
mer and current Statements, respectively.32°

b. Medical Device Approval

Congress may expedite administrative adjudicative process
to pacify special interests. One example concerns Medicare leg-
islation.32¢ In 2003, “Congress made additional reforms to the
Medicare appeals process. Specifically, the act established ex-
pedited judicial review for beneficiaries and, remarkably, the
beneficiaries’ providers or suppliers.”?2? Indeed, “[t]his extraor-
dinary provision accommodated the reality that suppliers of
new medical devices and providers offering new medical tech-
nologies also have important and ongoing interests in disputed
coverage issues.”328 This came on the heels of a similar effort
in 2000, during which “Congress enacted major changes in the
Medicare appeal process, primarily in response to the concerns
of medical device manufacturers.”?2° More recently, these ef-
forts have been further complemented by legislation expediting
Food and Drug Administration (FDA) review of “breakthrough”
medical devices.33°

Expediting coverage of these devices might create quicker
consumer access to technology and a more predictable and
efficient process for manufacturers to gain Medicare coverage
and FDA approval. However, expediency also has the potential
to allow new technologies that have insufficient evidence prov-
ing their efficacy, poor effectiveness, or even safety hazards to

325 Cf. Moe, supra note 153, at 1104-06 (discussing similar dynamics result-
ing from Republican presidents “committed to shifting NLRB performance in a
probusiness direction”).

326 See Medicare Prescription Drug, Improvement, and Modernization Act of
2003, Pub. L. No. 108-173, § 932, 117 Stat. 2066, 2399-402 (codified as amended
at 42 U.S.C. § 1395ff(b)(1)(F)); Medicare, Medicaid, and SCHIP Benefits Improve-
ment and Protection Act (BIPA) of 2000, Pub. L. No. 106-554, §§ 521-22, 114 Stat.
2763A-463, 2763A-534 to —-547 (codified as amended at 42 U.S.C. § 1395ff).

327 Kinney, supra note 136, at 128 (noting that “[e]xpedited review may oc-
cur when the ALJ or other adjudicator determines that no material facts are in
dispute”).

328 Id.
329 Id. (observing that this legislation “consolidated the beneficiary appeals
processes[,] . . . mandated major reforms such as strict deadlines to expedite the

process[, and] established an expedited review process for Medicare coverage de-
terminations for beneficiaries with an immediate need for the service”).

330 See FDA Breakthrough Devices Program (BDP), 21st Century Cures Act of
2016, 21 U.S.C. § 360e-3.
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get quick approval and coverage, to the detriment of vulnerable
patients, including the elderly.33!

2. Executive- or Agency-Led
a. Asylum

The immigration apparatus also gatekeeps access to pro-
cess—or, understood another way, expedites process to an
extent that renders it wholly inaccessible. For example, un-
der pressure from the Trump Administration, EOIR issued a
memo last year on “pretermission” that has allowed immigra-
tion judges to summarily dismiss thousands of asylum claims.
“EOIR’s interpretation of applicable law is that adjudicators
may pretermit legally deficient asylum applications without a
hearing.”332 Like decisions in which USCIS adjudicators “now
exercise procedural discretion to deny benefits regardless of
applicants’ eligibility, and without any justification at all,”333
immigration judges can choose to exclude an asylum applicant
from appropriate process in the first instance.

While the recent application of pretermission has been un-
usual, the concept is not new. In the early 1990s, the Attorney
General issued regulations that allowed for mandatory denials
that one commentator has referred to as “pretermission” be-
cause these provisions likewise allowed an immigration judge
to deny an asylum application without a hearing.33* Notably,
the regulation in question allowed for pretermission at that
time only if the asylum applicant had been “convicted by a fi-
nal judgment of a particularly serious crime in the” U.S. and
constituted “a danger to the community,” was “firmly resettled”
in another country, or was a danger to national security.33
This regulatory provision allowing for mandatory denial was

331 See Kushal T. Kadakia et al., FDA Authorization of Therapeutic Devices Un-
der the Breakthrough Devices Program, 185 JAMA INTERN. MED. 996, 1002 (2025);
Tanvi Gupte, Tushar Nitave & Jogarao Gobburu, Regulatory Landscape of Acceler-
ated Approval Pathways for Medical Devices in the United States and the European
Union, Front. MED. TECH., May 15, 2025, at 11.

332 Memorandum from Sirce E. Owen, Acting Dir., to EOIR, PM 25-28: Pre-
termission of Legally Insufficient Applications for Asylum 1-2 (Apr. 11, 2025),
https://www justice.gov/eoir/media/ 1396411 /dl?inline [https://perma.cc/
RWS6-2A25].

333 See Shah, Presidential Administrative Discretion, supra note 10, at 2153-
54; see also supra note 243 and accompanying text.

334 See Robert G. Rooney, Note, The Power to Pretermit an Application for Asy-
lum: Improper Policy for American Asylum Law, 5 Geo. Immicr. L.J. 641, 644 (1991).

335 8 C.F.R. § 208.14(c) (1991).
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revoked, however, due to the understanding that no one should
be returned to a country where they are in danger of persecu-
tion without adequate process.336

Today, the BIA has ramped up pretermissions33” based, pri-
marily, on a handful of rationales that are even more difficult to
justify as fair or lawful. These include urging immigration judges
“to broadly reject asylum claims on technicalities, without con-
sidering their merits.”33® One justification for pretermission is if
the applicant’s form is incomplete,33 notwithstanding the incon-
sistency of this policy with regulations “mandat[ing] that allegedly
incomplete applications must be returned to the applicant to al-
low an opportunity to correct and resubmit the application.”34°
According to one scholar, this new interpretation allows for the
dismissal of “an asylum case because an application is missing
something as small as an ‘N/A’ in a form.”34! Another novel basis
for pretermission is if DHS claims that the applicant is subject to
a “safe third country” agreement,342 which was created under the
first Trump Administration and allows DHS to ship those seeking
asylum in the U.S. to a place besides the asylum seeker’s country
of origin, such as El Salvador, Honduras, and Guatemala.343

336 See Rooney, supra note 334, at 649-53 (explaining how pretermission is
inconsistent with the language and humanitarian intent of the Refugee Act of
1980); id. at 657-62 (explaining that mandatory denials of asylum that do not
allow for the exercise of adjudicator discretion are inconsistent with due process).

337 See Jazmine Ulloa, Allison McCann & Hamed Aleaziz, Trump Administra-
tion Pushes Asylum Seekers to Apply in Other Countries, N.Y. Times (Dec. 20, 2025),
https://www.nytimes.com/2025/12/20/us/trump-asylum-third-countries.html
[https://perma.cc/U9WH-HCYH].

338  See S. Ellie Norton, Immigration’s Prejudice Problem, 26 Nev. L.J. 511, 525
(2026).

339 See Matter of C-A-R-R-, 29 1. & N. Dec. 13, 15 (B.I.A. 2025).

340 Human RicHTS FIRST, PRACTICE ADVISORY ON PRETERMISSIONS 1-2 (Jan. 23, 2026),
https://resources.humanrightsfirst.org/wp-content/uploads/2026/01 /Preter -
missions-Advisory_FINAL-1.22.2026.pdf [https://perma.cc/3G42-FZVN] (dis-
cussing 8 C.F.R. § 1208.3(c)(3) (2026)); see also Nar'L IMMIGR. PrRoJECT & CTR. FOR
GENDER & REFUGEE STUD., PRACTICE ADVISORY, FIGHTING FOR A DAy IN CoURT: UNDER-
STANDING AND RESPONDING TO PRETERMISSION OF AsYLUM APPLICATIONS 3-9 (Aug. 27, 2025),
https://nipnlg.org/sites/default/files/2025-07 /advisory-avoiding-pretermis-
sion.pdf [https://perma.cc/G8QN-AGYF].

341 Caroline Kubzansky, Screws Tightening for Immigrant Detainees Swept Up
in Operation Midway Blitz as Arrests Continue, CHi. Tris. (Feb. 23, 2026), https://
www.chicagotribune.com/2026/02 /23 /operation-midway-blitz-immigrant-de-
tainees/ [https://perma.cc/CXM3-8AG9] (quoting the head of the Immigrants’
Rights Clinic at the University of Chicago).

342 Matter of C-I-G-M- & L-V-S-G, 29 I. & N. Dec. 291, 299 (B.I.A. 2025).

343 See Implementing Bilateral and Multilateral Asylum Cooperative Agree-
ments Under the Immigration and Nationality Act, 84 Fed. Reg. 63994, 63995
(Nov. 19, 2019).
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Pretermission may prompt an appeal with the Board of Im-
migration Appeals (BIA), “but people who are seeking to appeal
their cases are soon nearly certain to find that route a dead
end.”®** This is in part because a set of regulations put into
effect immediately declared that BIA appeals will be automati-
cally dismissed within fifteen days of filing the appeal “unless a
majority of current Board members vote to consider the appeal
on the merits.”3%5 The new rules also state that immigrants only
have ten days to appeal to the BIA, when they previously had
a month.346 In addition, legislation passed last year increased
the cost of filing an appeal to $900 from what was previously
$110.347 While a recent court order has put the restricted time-
lines on hold for now because they were promulgated by an in-
sufficient rulemaking process,3*® the fee increases continue to
apply.3*® Arguably, “under the new rules, the [Bloard is nearly
certain to dismiss every appeal it receives.”3%° While these new
policies constitute harsh barriers to all asylum seekers, gate-
keeping access to asylum proceedings is likely to be partic-
ularly harmful to noncitizens with the fewest resources and
capacity to navigate the immigration system.

b. Consumer Protection

Agencies may also limit access to process for individuals
seeking recourse in response to violations by service providers
or difficulty using public land. The Department of Education
allows its Office for Civil Rights (OCR) to exercise discretion

344 Kubzansky, supra note 341.

345 Appellate Procedures for the Board of Immigration Appeals, 91 Fed. Reg.
5267, 5270 (Feb. 6, 2026).

346  [Id.

347 One Big Beautiful Bill Act (“‘OBBBA”), Public Law 119-21, sec. 100013(d)
—(e), 139 Stat. 72, 376-78 (2025). The cost could be even greater as a result
of additional policies. See, e.g., Memorandum from Sirce E. Owen, Acting Dir.,
to EOIR, PM 25-36: Statutory Fees Under the One Big Beautiful Bill Act 3-4
(July 17, 2025), https://iptp-production.s3.amazonaws.com/media/docu-
ments/2025.07.17_EOIR_-_PM_25-36.pdf [https://perma.cc/U2P9-EAH5] (now
rescinded, see EOIR Rescinded Memoranda, Exec. OFF. For IMMIGR. REv., U.S. DEP'T
ofF Just. (May 29, 2026), https://www.justice.gov/eoir/rescinded-memoranda
[https://perma.cc/22L4-RALL)).

348 Amica Ctr. for Immigr. Rts. v. Exec. Off. for Immigr. Rev., 822 F. Supp. 3d
119, 140-41 (D.D.C. 2026).

349 Memorandum from Daren Margolin, Dir., to EOIR, PM 26-01: Annual Asy-
lum Fee (Jan. 2, 2026), https://www justice.gov/eoir/media/1422321/dl?inline
[https://perma.cc/JUL5-ACCE].

350  Kubzansky, supra note 341.
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to terminate claims of civil rights violations in education
brought under statute®®! during the investigatory phase of
such claims.35? This includes, as directed by the agency’s pol-
icy manual on processing civil rights cases, the opportunity
for OCR to close a claim, rather than offer a hearing, if they
determine the claim is unable to be investigated (for instance,
because the agency believes the complainant provides insuffi-
cient information) or is already being investigated by another
federal, state, or local civil rights agency;35% terminate or sus-
pend an investigation during mediation or negotiations;35* or
refer the case to the DOJ to initiate an enforcement action.35°
As a result, the Department of Education can dispense with
civil rights claims in ways that are difficult for claimants to nav-
igate or overcome. This discretion, combined with the recent
dismantling of the Department of Education,35 may incentivize
procedural discretion to dismiss valid civil rights claims, par-
ticularly in light of the current Administration’s hostility to civil
rights protections, diversity, equity, inclusion, and belonging
(“DEIB”) initiatives.357

As noted earlier, the CFTC Reparations Program provides
pathways for individuals who cannot afford to go to court to
seek damages from fraudulent investment firms.3%® The Di-
rector of the Office of Proceedings at the CFTC Reparations
Program is empowered by the agency to refuse to forward a
reparations claim to an administrative judge not only if it is in-
volved in arbitration, civil court, or bankruptcy proceedings,35°
but also “if it appears that the matters alleged [in the claim] are

351 Civil Rights Act of 1964, 42 U.S.C. §§ 2000d-1 to 2000d-6; 34 C.F.R.
§ 100.7(d) (2026); Title IX of the Education Amendments of 1972, 20 U.S.C.
8§ 1681-1689.

352 See, e.g., 34 C.F.R. § 100.7(d) (2026).

353 Case Processing Manual (CPM), U.S. Depr't oF Epuc., Orr. For C.R. 9-13
(Feb. 19, 2025), https://www.ed.gov/about/offices/list/ocr/docs/ocrcpm.pdf
[https://perma.cc/73P4-NLKM].

354 Id. at 16.

355 Id.

356 See Shah, Presidential Administrative Discretion, supra note 10, at 2148.

357 See Bijal Shah, Racial Tyranny Perpetuated by the U.S. President, in
CaMBRIDGE COMPANION ON AUTOCRATIC LEGALIsM (Cambridge Univ. Press forthcoming)
(manuscript at *8-*11) (on file with author) (describing several Trump Admin-
istration initiatives, including executive orders and agency policies, aimed at
destroying DEIB policies).

358  See supra notes 126-127 and accompanying text.

359 17 C.F.R. 88 12.24(c)—(d) (2026).
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not cognizable in reparations.”?¢® Furthermore, both the regu-
lation?®%! and the agency’s public-facing guidance?¢? fail to clarify
what would render such a claim incognizable, which places
consumers at a disadvantage in advocating for themselves
vis-a-vis brokers.

Finally, the Department of the Interior allows administra-
tive adjudicators by regulation to call “prehearing conferences”
that limit the issues discussed in and even access to public
land use hearings.363 Prehearing conferences may streamline
land use hearings. In addition, limiting the scope of public land
use hearings via prehearing gatherings may also improve pub-
lic participation by decreasing the impact of overrepresented
voices and allowing greater room for expertise.3%4 This suggests
that procedural discretion could benefit progressive interests.
Then again, restricting the scope of land use hearings in ad-
vance also carries the risk of reducing valuable public input,
undermining transparency, and causing due process issues.
In addition, the agency may further restrict the inquiry by pre-
determining the issues that will be discussed in a prehearing
conference, which can disadvantage marginalized groups with
concerns outside the agency’s purview and reduce the public’s
ability to engage meaningfully in land use decisions.365

111
IMPROVING DISCRETIONARY ACCOUNTABILITY

In agency adjudication, consistent procedure is hailed as
a defense against unfairness and as the guarantor of account-
ability, which are cornerstones of administrative legitimacy.

360  Id. § 12.15(b).
361 See id.

362 See, e.g., Determine if Your Case Is Eligible for the Reparations Program,
Commobrty Furures Trabing Comm'n, https://www.cfte.gov/LearnAndProtect/Rep-
arationsProgram/DetermineYourEligibility [https://perma.cc/8P4S-Q8YP] (last
visited May 13, 2025); Reparations Program Brochure, Commopity FuTURES TRAD-
NG Comm'N, https://www.cftc.gov/sites/default/files/2023-05/cpreparationspro-
grambrochure.pdf [https://perma.cc/9NDY-HW4K] (last visited May 13, 2025);
Commobrty Futures Traping Comm'N, How to File a Reparations Complaint with the
CFTC (YouTube Feb. 20, 2013), https://www.youtube.com/watch?v=FDVdN-
OHuxNs [https://perma.cc/G392-7647] (also located on official CFTC website);
Submit a Tip, Commopity Futures Trabing Comm'N, https://www.cftc.gov/complaint
[https://perma.cc/YASF-2NTB] (last visited May 13, 2025).

363 43 C.F.R. § 4.430 (2026).
364  Cf. Anika Singh Lemar, Overparticipation: Designing Effective Land Use
Public Processes, 90 ForbHam L. Rev. 1083, 1137-38 (2021).

365  Cf. Patricia E. Salkin, Environmental Justice and Land Use Planning and
Zoning, 32 ReaL Est. L.J. 429, 435-37 (2003).
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In other words, good process is supposed to ensure that adju-
dicatory outcomes are free from capture, reasoned, and just.
Indeed, proceduralism is assumed to be so stalwart as to be os-
sifying, standing as an obstacle to the flexibility agencies need
to accomplish important goals.36¢ However, as the previous Part
observed, procedural discretion undercuts the assumption of
consistency in administrative procedure.

Theoretically, due process protections constitute a reliable
mechanism for ensuring adequate administrative process. Both
formal and informal adjudication are constrained by the Fifth
Amendment’s Due Process Clause.3¢” However, many informal
adjudications are not covered by due process protections,368
likely because they do not involve protected property or lib-
erty interests. Indeed, since Mathews v. Eldridge, “the Supreme
Court’s willingness to recognize new procedural rights for indi-
viduals [in] agency adjudication [has] dissipated,”®%° including
in ways that now prioritize the institutional interests of the
agency that employs the adjudicator.37°

Beyond the guarantees of administrative due process3’!—
such as they are’2—few requirements of process apply to
exercises of procedural discretion. Perhaps the most notable re-
quirement is that of a partially independent and unbiased deci-
sion maker,37® but the previous Part illustrates how procedural

366 See supra notes 14-17 and accompanying text.

367  See Shah, The President’s Fourth Branch?, supra note 11, at 508.

368  See Verkuil, supra note 34, at 779-80 (examining wide variations in the
procedures offered by a number of informal adjudication programs, as measured
by the ten procedural ingredients in the high-watermark procedural due process
case of Goldberg v. Kelly).

369 David Ames et al., Due Process and Mass Adjudication: Crisis and Reform,
72 Stan. L. Rev. 1, 5 (2020) (recognizing that “the Due Process Revolution of the
1970s” has long since “crested”).

370 See Shah, Administrative Subordination, supra note 18, at 1658 (noting
that the “coexistence” of adjudication and law enforcement within the same
agency “undercuts the quality of administrative adjudication”); Bijal Shah, Un-
covering Coordinated Interagency Adjudication, 128 Harv. L. Rev. 805, 839, 880
(2015) [hereinafter Shah, Uncovering Coordinated Interagency Adjudication].

371 See Mathews v. Eldridge, 424 U.S. 319, 332-33 (1976).

372 See Shah, Administrative Subordination, supra note 18, at 1638 (noting
that today, administrative due process calculations may be skewed against the
provision of sufficient procedure).

373 See Shah, The President’s Fourth Branch?, supra note 11, at 508; Pierce,
supra note 6, at 481-82:

[Clourts have identified three situations that clearly give rise to imper-
missible agency bias, and have announced appropriate prohibitions.
First, the decisionmaker cannot have a direct and significant finan-
cial interest in the outcome of an adjudicatory dispute. Second, the
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discretion may be exercised in response to political pressure.
For the most part, procedural discretion is also untouched by
the APA, except in the catch-all framework of arbitrary and ca-
pricious review.

Part III suggests that intra-agency and judicial oversight
could play a role in making procedural discretion more ac-
countable. Overall, institutional reform efforts should focus
on increasing oversight, imposing constraints, and identifying
ways to channel administrative discretion to strengthen ac-
countability and legitimacy in procedural choices. The goal is
not to eliminate procedural discretion, but to equip institutions
with tools to guide and discipline how it is exercised. A realistic
version of procedural discretion could respond to the specific
needs of petitioners while promoting the overall efficacy of ad-
judicatory process. While procedural requirements are unlikely
on their own to stabilize procedural discretion, a turn to ad-
ministrative and judicial review could be a fruitful way to en-
courage the good possibilities of procedural discretion374 and
mitigate its harm.

First, this Part asserts that procedural discretion might be
improved by administrative quality assurance. Second, it ex-
plores bespoke approaches to intra-agency appeals processes.
Third, it considers options based in the Court’s ongoing in-
terest in constraining agencies. These measures could foster
the potential benefits of procedural discretion and manage
situations in which discretion renders procedure less stable
or accessible, including when it limits or eliminates legal rep-
resentation. These approaches might motivate agencies to exer-
cise procedural discretion in a manner that improves access
to and the outcomes of administrative decisionmaking. While
this Part offers examples from several regulatory contexts, the
suggested prescriptions are not limited to those settings alone.
The goal of implementation would be to examine best practices

decisionmaker cannot have a friendship with or animosity toward a
party to an adjudicatory dispute, if that friendship or animosity has
an unofficial origin. Finally, the decisionmaker cannot prejudge con-
tested adjudicative facts, if that prejudgment has an unofficial source.

(footnotes omitted).

374 See, e.g., supra notes 177-78 and accompanying text (discussing NLRB
efforts to improve labor access to union contracts); supra notes 266-77 and
accompanying text (discussing how the Department of Education can fast-track
hearings to evaluate whether institutions committed fraud against student loan
holders); supra notes 290-93 (discussing agency efforts to assist firearm permit
holders).
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and extrapolate them to additional areas of administrative ad-
judication on a case-by-case basis.

Finally, insofar as procedural discretion rests on some
form of expertise, such as knowledge about the appropriate
level of process in informal adjudication given institutional
or resource constraints, proceduralism itself could help ren-
der procedural discretion accountable. Ultimately, procedural
discretion could be shaped by process that ensures it is ex-
ercised on the basis of expertise,3”> and by extension, be held
accountable by intra-administrative and judicial oversight of
said process.

A. Quality Assurance

Scholars have argued that quality assurance within agen-
cies could take the place of Goldberg-like due process.376
According to one commentator, oversight by “higher-level
agency officials” is a more reliable check on “line personnel”
than judicial review.377

This section proposes that administrative quality assur-
ance measures may shape procedural discretion for the bet-
ter. The judiciary controls administrative decisionmaking only
“at the margins.”?”® Accordingly, overseeing officials in Con-
gress®”® and agencies themselves38° could improve administra-
tive institutional design to align bureaucratic incentives with
and reduce agency resistance to fulsome process. First, the
legislature could ensure high-quality procedural discretion
in agencies’ implementation of the law. Second, administra-
tive officials could encourage or direct agency adjudicators to
emphasize petitioners’ interests, rather than defaulting to in-
stitutional goals such as efficiency. Third, bureaucrats could
restrain their own exercises of discretion.

1. Legislative Oversight

Procedural discretion regimes, including those that allow
for gatekeeping or expediency in adjudication, may be instituted

375 See Rodriguez, supra note 71, at 448-49.

376 See JERRY L. MasHAW, BUREAUCRATIC JUSTICE: MANAGING SOCIAL SECURITY DISABILITY
Cramvs 15, 149 (1983); Ames et al., supra note 369, at 28-30.

377 Nabavi-Noori, supra note 235, at 1329-30.

378  Ames et al., supra note 369, at 28.

379 Shah, Administrative Subordination, supra note 18, at 1677-79.
380  Id. at 1683-86.
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by Congress,?®! including in formal adjudication.?%? Indeed,
Congress has reduced access to process for petitioners, such
as those seeking Social Security,3®3 by statute. Congress could
counteract the fallout of its procedural priorities. For example,
evidence suggests that expediting agency review of medical de-
vices may have drawbacks; Congress might rescind existing
legislation®¥* allowing this loophole. Congress could also bol-
ster administrative process. For instance, per statute, agency
appeals of National Park Service decisions regarding conces-
sion contracts that determine eligibility to provide visitor ser-
vices on federal land?®®> must be made in writing.386

Congress might also reinforce agency discretion to improve
procedure. For example, Congress has encouraged USDA de-
cisionmakers to obtain additional witness accounts, records,
memoranda, and even in-person testimony,3%” while investigat-
ing unfair and deceptive practices in connection with the sale
of commercial agricultural commodities.?8® Likewise, Congress
could counteract agency regulations granting adjudicators
procedural discretion, including as it pertains to informaliz-
ing the oversight of manufacturers and sellers of produce and
firearms.389 Labor is a context in which legislative fights have
filtered down into procedural discretion at the level of regional
NLRB activity. Congress could take a proactive stance on fa-
voring workers by passing legislation that reduces the discre-
tion to restrict process exercised by regional NLRB directors.
Doing so would also have the benefit of quelling regulatory
back-and-forth on the matter.3%°

Beyond legislating, Congress also “directs agency activities
in the form of . . . extensive committee reports, and formal and

381 See generally supra subpart II.B.

382 See generally supra subpart I.C.

383 See supra notes 166-167 and accompanying text.
384 See supra sections II.A.1 & II.B.1.

385 36 C.F.R. § 51.1 (2026) (implementing 54 U.S.C. §§ 101901-101926 and
title IV of the National Parks Omnibus Management Act of 1998, Pub. L. No.
105-391, 112 Stat. 3497, 3503 (codified as amended at 16 U.S.C. §§ 5951-5966
(repealed 2014))).

386 36 C.F.R. § 51.47(c) (2026).
387 7 U.S.C. § 499m(e).
388 Id. § 499b.

389 See generally supra subsection II.A.2(d); cf. Baiardi Food Chain v. United
States, 482 F.3d 238, 241 (3d Cir. 2007) (noting that Congress amended the
Perishable Agricultural Commodities Act in 1984 to add a section providing for a
statutory trust to benefit unpaid suppliers of fresh produce).

390 See supra notes 321-25 and accompanying text.
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informal communications between congressional committees
and their staffs and agencies.”39! These tools could be used to
offset agency incentives to reduce process. For instance, the
legislature could investigate the quality of administrative ad-
judication®? and require that agencies disclose data regarding
decisionmaking.33 While comprehensive immigration reform
has been hard to come by, Congress should employ these tools
to oversee agencies to ensure they properly implement current
statutory requirements for process that are likely inconsistent
with growing executive reliance on the pretermission of asylum
applications.394

2. Administrative Quality Review

Quality assurance can be deployed within agencies to
center petitioner-focused values in agency decisionmaking.
Broadly, agencies could aim explicitly to balance speed and
quality in administrative adjudication.®®> There is some evi-
dence that agency managers dislike “conferring discretionary
authority on agency adjudicators [due to the] fear[] that dis-
cretion at the adjudicator level would pose a threat to consis-
tent, reasoned decision-making and introduce an element of
unfairness into the adjudicatory process, allowing like cases to
be treated dissimilarly.”3% Accordingly, agencies could impose
constraints via regulations, policy manuals, and binding inter-
nal guidance on front-line officials, including adjudicators.397
Such an approach can also serve as a failsafe for governmental

391  David E. Lewis & Jennifer L. Selin, Political Control and the Forms of Agency
Independence, 83 Geo. WasH. L. Rev. 1487, 1489 (2015).

392 See Ames et al., supra note 369, at 69-70.
393 Id. at 72.
394 See supra subsection I1.B.2(a).

395  For example, the Transitional Coverage for Emerging Technologies path-
way aims to balance rapid access with patient safety by including ongoing evi-
dence collection and safety safeguards. See Fact Sheet: Final Notice — Transitional
Coverage for Emerging Technologies (CMS-3421-FN), U.S. Ctrs. FOR MEDICARE &
MEepicaip SErvs. (Aug. 7, 2024), https://www.cms.gov/newsroom/fact-sheets/
final-notice-transitional-coverage-emerging-technologies-cms-3421-fn  [https://
perma.cc/KY9Y-J5PA]; Steven A. Farmer, Lori M. Ashby & Jonathan D. Blum,
Medicare’s New Pathway for Transitional Coverage for Emerging Technolo-
gies, JAMA HeaLtH F. (Nov. 22, 2024), https://jamanetwork.com/journals/ja-
ma-health-forum/fullarticle/2826271 [https://perma.cc/PN8T-9MVU]; see also
supra subsection II.B.1(b) (discussing expedited Medicare and FDA approval of
technological innovation on behalf of service providers, at the possible expense of
patients).

396 See id. at 1331.

397 Nabavi-Noori, supra note 235, at 1330.
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review of third-party actions,?%® including service providers
and other entities that impact the public. Oversight within an
agency might also ensure that procedural discretion reflects
legislative expectations for the kind of procedure that agencies
must provide.3?%® Quality assurance review could also grapple
directly with issues of adjudicator bias.4%0

One goal is to go beyond programs that count and compare
caseloads.*! For instance, EOIR, after engaging in “near-total
neglect of quality assurance,”? quickly replaced perhaps its
first quality assurance review program “with a set of quan-
titative measures of court performance that focus on case
completion goals.”#% Prior to that, there was a controversial
push for “streamlining”#°* that still endures today.4% Instead,
a more tailored approach could avoid the inaccuracy that
plagues data-driven quality assurance review,*%¢ as well as re-
duce incentives to inflate favorable metrics in presenting such
programs to legislators and other stakeholders.4°” Binding guid-
ance could also constrain adjudicatory discretion for purposes
of improving the quality and accessibility of decisionmaking by
offsetting politicians’ desire “to closely control agency discre-
tion to advance their policy aims.”408

398 See, e.g., 45 C.F.R. § 147.136(d) (2026) (specifying that the Department of
Health and Human Services has authority to review insurers under the Affordable
Care Act and implementing 42 U.S.C. § 300gg-19, which calls for federal govern-
mental review to ensure health insurance providers are maintaining consumer
protection standards if no effective state review program exists).

399  See A. Michael Froomkin, Note, In Defense of Administrative Agency
Autonomy, 96 YaLe L.J. 787, 787-89 (1987).

400 See Richard E. Levy & Robert L. Glicksman, Restoring ALJ Independence,
105 Mmw. L. Rev. 39, 85-86 (2020) (supporting the contention that insulated
agency oversight can root out implicit bias); Ames et al., supra note 369, at 37
(noting that the Social Security Administration failed to do so as part of its noto-
rious Bellmon Review program, a failed system of ALJ quality assurance).

401 See Ames et al., supra note 369, at 38-40 (describing successful Social
Security Administration quality assurance programs that focus on these
approaches).

402 JId. at 30.

403 [d. at 41.

404 Id. at 41-42.

405 See Bijal Shah, Civil Servant Alarm, 94 Cur-Kent L. Rev. 627, 643-45
(2019) [hereinafter Shah, Civil Servant Alarm].

406 See, e.g., Ames et al., supra note 370, at 45-46 (describing the Board of
Veterans’ Appeals attempt at utilizing data-driven review).

407 See, e.g., id. at 56 (explaining that the Board of Veterans’ Appeals’ error
rate is reported annually to Congress).

408 Nabavi-Noori, supra note 235, at 1332.
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Immigration adjudicators, for example, could be encour-
aged to prioritize the humanitarian values or otherwise exer-
cise their discretion to curtail process judiciously. For example,
agency guidance can have an “extraordinarily strong” impact
on USCIS’s otherwise “significant” and “politically sensitive”
discretionary power.4%° Similarly, USCIS training materials—
another form of guidance—could be designed to increase re-
sponsiveness to humanitarian crises, including those at the
border, rather than to restrict it.4!°® Furthermore, where im-
migration judges have the discretion to engage petitioners in
person more often,*!! guidance could elucidate options and pro-
vide incentives to exercise this discretion in favor of additional
procedure. In national security review, adjudicators should be
encouraged by higher-ups to default to oral hearing options as
often as possible, given the high stakes for individuals who are
designated a threat.412

In regard to labor, NLRB adjudicators already exercise in-
fluence to prioritize certain labor cases over others in the face
of congressional power;*'? they might likewise be directed by
agency leaders to ensure adequate process despite other forms
of political influence, including presidential pressure. Indeed,
the “expedited” investigation and adjudication of 8(b)(7) claims
against labor unions*!“ reflects not only the anti-labor bent of re-
actionary changes to labor law enacted during the New Deal, 415
but also the consistent resistance to labor rights from presi-
dential administrations across party lines.4¢ In this context,
supervisors could empower regional NLRB officials to engage
in procedural discretion that neutralizes a political, anti-labor
stance. Perhaps if sections 101.22 to 101.26 of the NLRB State-
ments of Procedure*'” are revised under more pro-labor condi-

409 [d.

410 Notably, training materials have been used to render USCIS adjudicators
less flexible and receptive to the needs of refugees. See Shah, Presidential Admin-
istrative Discretion, supra note 10, at 2157-59 (citing immigration regulations,
DOJ memoranda, and USCIS asylum officer training).

411 8 C.F.R. § 1240.17(f)(2) (2026) (“The immigration judge may schedule ad-
ditional status conferences prior to the merits hearing if the immigration judge
determines that such conferences are warranted and would contribute to the
efficient resolution of the case.”).

412 See supra subsection I1.A.2(a).

413 See supra notes 177-78 and accompanying text.

414 29 C.F.R. § 101.25 (2026).

415 See supra section IL.A.1.

416 See Moe, supra note 153, at 1104-06.

417 See supra notes 324-25 and accompanying text.
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tions,*!® regional offices’ discretion to investigate violations of
8(b)(7) in an expedited manner could be likewise constrained.
Agencies can also guide their adjudicators to advocate for
petitioners, particularly in immigration, where a lack of repre-
sentation can break a case. As a general matter, immigration
policymakers should always encourage the presence of advo-
cates in adjudication, even when adjudicators are empowered
to exclude representatives. Both the Board of Immigration Ap-
peals (BIA) and immigration judges have some discretion, by
regulation, to permit representation for the “mentally [inJcom-
petent”#19 and minors.42° These adjudicators could be advised by
agency guidance to allow for generous interpretations of men-
tal incompetence*?! that would increase access to these protec-
tions, particularly in light of earlier gross violations of mentally
incompetent individuals in immigration proceedings.*?? Com-
plementarily, immigration judges might be directed to exercise
their discretion to call status conferences*?® more liberally in
the adjudication of unrepresented noncitizens’ cases, particu-
larly given the bias toward limiting the presence of lawyers in
immigration court.*?* The caveat here is that the institutional
tendency toward political responsiveness and emphasis on ef-
ficiency may render immigration judges reluctant to exercise
discretion to augment procedure in the current climate.

3. Civil Service Self-Restraint

Finally, bureaucrats could “voluntarily constrain their
[own] discretion, 25 to adhere better to administrative process.
More specifically, to the extent political forces lead to exces-
sive exercises of restrictive procedural discretion, civil servants

418  See, e.g., Moe, supra note 153, at 1104-06 (discussing how Democratic
presidents have moved the NLRB in a more pro-labor direction); supra note 304
and accompanying text.

419 See 20 C.F.R. § 802.201(b) (2026); 8 C.F.R. § 1240.4 (2026).

420 See 20 C.F.R. § 802.201(b) (2026); 8 C.F.R. § 1003.25 (2026).

421 See, e.g., Matter of M-A-M-, 25 I. & N. Dec. 474, 477-84 (B.L.LA. 2011),
https://www . justice.gov/sites/default/files/eoir/legacy/2014/07/25/3711.pdf
[https://perma.cc/6EV7-WP2B] (defining standards for mental incompetence in
immigration proceedings).

422 See Shah, Uncovering Coordinated Interagency Adjudication, supra note
370, at 817-19 (describing failures in treatment of mentally incompetent persons
in proceedings).

423 See supra notes 246 and accompanying text.

424 See supra notes 257-59 and accompanying text.

425 Elizabeth Magill, Agency Self-Regulation, 77 Geo. WasH. L. Rev. 859, 860
(2009) (emphasis omitted).
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can resist. In addition, front-line officers may be uncomfortable
“with exercising that controversial discretion without guid-
ance.”#?6 Accordingly, decisionmakers themselves may also be
open to limiting spontaneous procedural changes due to the
“worry[] that any discretionary departures from established
agency guidance would lead to personal culpability for the con-
sequences of their departure.”#2” Notably, ground-level DOJ and
EOIR bureaucrats have engaged in discretion both to further
a progressive presidential agenda*?® and to resist regressive
political policies in the past.?® For example, the immigration
judges’ union has pushed back against court understaffing,
case quotas, and political influence over decisionmaking.43°
Resistance! could interfere with the efficacy of adminis-
tration. Still, situations where bureaucrats develop and apply
technocratic or other forms of expertise—or emphasize import-
ant values that should endure regardless of shifts in political
leadership—could benefit from civil service resistance. As to
the former, for example, governmental experts could choose to
engage in more searching review of medical devices*32 to ensure
their safety for users. As to the latter, officials in charge of ensur-
ing equality in access to education*3® as well as those involved
in land use decisions*3* could exercise discretion to ensure that
vulnerable communities’ civil rights and access to public par-
ticipation in agency decisionmaking processes, respectively,
are adequately protected. Adjudicators could also prioritize
due process interests by choosing to provide petitioners more
process, particularly in decisions involving national security

426 Nabavi-Noori, supra note 235, at 1329-30.

427 See id. at 1330-32.

428  See, e.g., Joseph Landau, DOMA and Presidential Discretion: Interpreting
and Enforcing Federal Law, 81 ForbHam L. Rev. 619, 632 (2012) (concluding that
officials within the DOJ utilized discretion to avoid deporting individuals who
would fail a marriage exemption due to DOMA).

429 See, e.g., Kate Jastram & Sayoni Maitra, Matter of A-B- One Year Later:
Winning Back Gender-Based Asylum Through Litigation and Legislation, 18 Santa
Crara J. INT'L L. 48, 80 (2020) (finding that immigration judges have at times nar-
rowly interpreted the Attorney General’s decision to allow for the use of domestic
violence evidence in asylum claims).

430 See Shah, Civil Servant Alarm, supra note 405, at 643-45.

431 Ames et al., supra note 369, at 60-61 (discussing the possibility of ALJ
backlash to an internal regime of control).

432 See supra subsection II.B.1(b).
433 See supra subsection I1.B.2(b).
434 See supra notes 363-65 and accompanying text.



2026] PROCEDURAL DISCRETION 1133

matters—including inclusion on the DHS “No Fly List"—which
can have significant consequences for individuals.435

B. Intra-Agency Appeals

Intra-agency appeals boards can play an important role
in improving agency adjudication, including in informal ad-
judication.#3¢ Agency adjudicators, “compared to federal
judges, . . . may develop deeper ‘expertise in reconciling and
accounting for conflicting evidence and arguments, disciplinary
perspectives, political demands, and legal commands,” for
instance, in areas such as immigration.#3” Administrative pro-
cesses tend to be more efficient than judicial review as well.438

This section suggests that another way to manage pro-
cedural discretion is through systemic opportunities for
administrative oversight of discretionary decisionmaking by
administrative appellate boards. More specifically, it suggests
agencies consider multiple pathways of appellate review based
on public needs, implement process that boosts vulnerable
petitioners’ interests vis-a-vis the government, and instigate
agency-head review when appropriate and sufficiently nonpar-
tisan. In general, agencies could experiment with adjudicatory
procedures within the boundaries established by law. And, to
the extent that changes to intra-agency appeals lead to overar-
ching policy, such appeals may also encourage the agency to
take a more uniform approach to determining decisionmaking
outcomes.

1. Bespoke Process and Appeals Options

Agencies sometimes offer multiple pathways for the adjudi-
cation of claims or for intra-agency appeals in order to balance

435 See supra notes 209-18 and accompanying text.

436 For example, the Trademark Trial and Appeal Board hears appeals from
any final decision of examiners concerning the registration of marks. 15 U.S.C.
§ 1070.

An appeal may be taken to the Trademark Trial and Appeal Board
from any final decision of the examiner in charge of the registration of
marks or a final decision by an examiner in an ex parte expungement
proceeding or ex parte reexamination proceeding upon the payment
of the prescribed fee. The Director may reconsider, and modify or
set aside, a decision of the Trademark Trial and Appeal Board under
this section.

437 Wadhia & Walker, supra note 84, at 1223.

438  See Harold H. Bruff, Specialized Courts in Administrative Law, 43 Apmin. L.
Rev. 329, 356 (1991).
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efficiency and depth of review depending on the petitioner’s
preferences. For instance, the U.S. Forest Service, which is part
of the USDA, has established a flexible intra-agency appeals
process for denials of permits for grazing, mining, and other
private use of federal land.** It is worth noting that discre-
tionary intra-agency review in that context might favor more
powerful private parties for permits. Nonetheless, agency hear-
ings and appellate review may also allow less resourced parties
better access to appealing denials.

For example, the CFTC Reparations Program*4° offers three
types of proceedings.**! The first, formal procedure, can only
be accessed by those with more than $30,000 in damages and
allows for a decision by a Judgment Officer who may, in his
discretion, engage in written proceedings or hold an in-person
hearing.*? This approach allows for appeal to the CFTC and
courts of appeals as well.#*3 The second, which must involve
claims of $30,000 or less in damages, allows for a decision
by a Judgment Officer who may, in his discretion, engage in
written proceedings or hold an oral hearing by telephone.*44
This approach allows for appeal to the CFTC and the federal
judiciary.#*> The third is quickest and may pertain to any
amount of damages, but does not “involve a hearing or allow
for appeals.”446

In this vein, for most of its existence, the Department of
Veterans Affairs (VA) offered only its “legacy” appeals process,
by which a claimant who disagrees with the decision of an

439 See 36 C.F.R. § 214.7(b) (2026).

(1) Appeal decisions issued by Forest or Grassland Supervisors,
Regional Foresters, or the Chief are eligible for discretionary review.
If a Forest or Grassland Supervisor is the Appeal Deciding Officer,
discretionary review is conducted by the Regional Forester. If a Re-
gional Forester is the Appeal Deciding Officer, discretionary review
is conducted by the Chief. If the Chief is the Appeal Deciding Officer,
discretionary review is conducted by the Under Secretary for Natural
Resources and Environment. (2) Decisions made by the Chief that fall
into one of the categories enumerated in 36 CFR 214.4 are eligible for
discretionary review by the Under Secretary for Natural Resources
and Environment.

440 See supra notes 126-27 and accompanying text.

441 See Select the Right Proceeding for Your Issue, Commonity FUTURES TRADING
Comm'N, supra note 130.

442 [d.
443 [d.
444 Id.
445  Id.
446 [d.
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adjudicator at a regional office could appeal the decision to
the Board of Veterans’ Appeals (BVA) for de novo review*4’
made by formal adjudication.*4® However, it took an average of
six years to receive a decision from when a claimant filed an
appeal.**® Furthermore, the claimant could not appeal to the
Court of Appeals for Veterans Claims until the BVA issued a
decision.450

Today, as the result of new legislation,*5! the VA offers a
modernized review system?®? with three separate tracks for
pursuing intra-agency reconsideration.*>®> One of these op-
tions includes the conventional appeal before the BVA,45*
which involves a hearing*5% and limited opportunity for oral ar-
gument.*56 Notably, claimants are limited to filing an appeal
within a year after their initial claim was decided, which lim-
its how many of these paths any one claimant might take.45”
The middle-of-the-road approach is an informal “higher-level

447 Robert Chisholm, An On-Ramp to the Future of VA Appeals, 43 AbmiN. &
RecuL. L. NEws 6, 6 (2018).

448 38 C.F.R. § 20.103 (2026). Note that the BVA conducts formal adjudica-
tion under a statute that structures adjudication in a manner aligned with the
APA. 38 U.S.C. § 7104. Similarly, the Veterans Court reviews Board decisions
not under the APA, but under the Veterans Judicial Review Act (VJRA) of 1988,
which is modeled on the APA. Compare 38 U.S.C. § 7261, with 5 U.S.C. § 706.
Indeed, the judiciary imports APA caselaw into the interpretation of the judicial
scope of review under the VJRA. See, e.g., Euzebio v. McDonough, 989 F.3d 1305,
1322 (Fed. Cir. 2021) (referring to caselaw interpreting the APA in interpreting the
court’s scope of review under the VJRA).

449 Chisholm, supra note 447, at 6; see also U.S. Dep'T OoF VETERANS AFFs., BD.
oF VETERANS' APPEALS, ANNUAL REPORT, FiscaL YEar 2024 39 (2025) (Legacy system
appeals still take six years as of Fiscal Year 2024).

450 38 U.S.C. § 7252(a).

451 Veterans Appeals Improvement and Modernization Act of 2017, Pub. L.
No. 115-55, §§ 5104B-C, 5108, 131 Stat. 1105, 1107-09; see also Who and What
Is the Board of Veterans’ Appeals?, U.S. DEP'T oF VETERANS AFFS., BD. OoF VETERANS’
ArpEaLs (May 14, 2025), https://department.va.gov/board-of-veterans-appeals/
[https://perma.cc/7QKP-A8QC] (“In 2017 the AMA was passed and took effect in
February 2019. AMA created a new decision review process allowing Veterans to
choose from three lanes to determine the path their appeal will follow. The three
lanes to choose from are supplemental claim, higher-level review, and appealing
to the Board of Veterans’ Appeals.”).

452 See Who and What Is the Board of Veterans’ Appeals?, supra note 451.

453 See VA Decision Reviews and Appeals, U.S. DepP'T OF VETERANS AFFs. (Nov. 19,
2024), https://www.va.gov/decision-reviews/ [https://perma.cc/P2YT-4H5Y].

454 See Board Appeals, U.S. Dep'tT oF VETERANS AFFs. (Apr. 2, 2025), https://
www.va.gov/decision-reviews/board-appeal/ [https://perma.cc/U68Y-WH97].

455 38 C.F.R. § 20.103 (2026).

456 Id. § 20.701 (stipulating that only the appellant or their representative can
present argument in support of appeal).

457 Board Appeals, supra note 454.
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review,”#%¢ in which a reviewer who is not on the BVA will ad-
judicate the claimant’s appeal within one year of their initial
decision or the filing of a supplemental claim, and offer a final
decision ostensibly within four to five months for non-health-
care-related claims.#5° This approach offers more flexibility of
filing than the conventional approach,*¢® and a faster decision
time,*61 but with less process than a conventional appeal to the
BVA.462 Finally, claimants may also file supplemental claims
if they have new and relevant evidence or if they want their
claims to be decided after a change in the law.463 The VA's goal
for completing these claims is 125 days, and it comes fairly
close to achieving this.464

According to a study of the pilot program implementing this
new regime, those claimants who opted for an avenue besides
appeal to the BVA—for instance, either a mid-level review or
supplemental claim—were over twenty-five percent more likely
to have their claims approved.*¢> One reason for this might be
that the formal system, while providing consistent process, is
not as nimble and responsive to claimants as the other path-
ways. Perhaps another, complementary reason is that Veterans
Law Judges burdened by overwhelming caseloads within the
conventional appeals process*% may similarly be less amena-
ble to appeals of the agency’s decisions as a general matter.
While some veterans may prefer to have their in-person “day in
court” via the conventional appeals pathway, quicker process
and higher claims approvals seem beneficial to the veterans
who otherwise struggle to navigate the VA system.

458  Veterans Appeals Improvement and Modernization Act of 2017, Pub. L.
No. 115-55, § 5104B, 131 Stat. 1105, 1107.

459 Higher-Level Reviews, U.S. Dept or VETERANS AFrs. (Apr. 2, 2025),
https://www.va.gov/decision-reviews/higher-level-review/ [https://perma.cc/
ST4T-DVZE].

460 See supra note 457 and accompanying text.

461 See supra note 449 and accompanying text.

462 See supra notes 454-56 and accompanying text.

463 Veterans Appeals Improvement and Modernization Act of 2017, Pub. L.
No. 115-55, § 5108, 131 Stat. 1105, 1109.

464 Supplemental Claims, U.S. Dep'T oF VETERANS AFFs. (May 9, 2025), https://
www.va.gov/decision-reviews/supplemental-claim/ [https://perma.cc/89HW-
ZK9T] (noting that 124.8 days was the “[alverage time to complete a Supplemental
Claim for disability compensation or pension benefits in April 20257).

465  Chisholm, supra note 447, at 7.

466 Ames et al., supra note 369, at 17 (noting the “explo[sion]” of cases and
significant backlog faced by Board of Veterans’ Appeals judges). Note that BVA
adjudicators are referred to as Veterans Law Judges, not ALJs under the APA,
although the function and structure of the two are very similar.
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For these reasons, the CFTC Reparations Program and the
VA’s new approach could serve as a model for other regula-
tory settings where exceedingly informal initial decisions could
benefit from multiple pathways of review. For example, rather
than appealing only to the overburdened Board of Immigration
Appeals,*¢7 denials of relief from deportation made by immigra-
tion judges?*¢® might benefit from multiple levels of review or
opportunities to provide additional evidence. These additional
processes could occur prior to or perhaps in lieu of the Board of
Immigration Appeals. Perhaps counterintuitively, a more adap-
tive approach to intra-agency review could be more inclusive
of marginalized and vulnerable communities, even if it is ac-
companied by less process, because it could offer petitioners
options that are consistent with their interests (like a speedier
decision timeline).

2. Appeals Privileging Petitioners

Intra-agency appellate review could also counteract the
tendency of procedural discretion to favor the agency by
implementing procedures that support vulnerable com-
munities. Agencies have made such efforts to enhance
notice-and-comment rulemaking.6® Likewise, agency adjudi-
cation could adopt procedural innovations that increase trans-
parency and accessibility, rather than further institutionalist
priorities.4’ For example, USCIS refusals to grant nonimmi-
grant visas must be reviewed by Department of State consular
supervisors, who offer an opportunity for the submission of
additional evidence that could illustrate why the applicant is,
in fact, eligible for a visa.4”! The provisions relating to rejected
applicants for immigrant visas are similar.472 These steps allow

467  See Appellate Procedures for the Board of Immigration Appeals, 91 Fed.
Reg. 5267, 5270 (Feb. 6, 2026) (to be codified at 8 C.F.R. pts. 1003, 1208, 1240)
(discussing the board’s increased case load).

468 See supra note 244 and accompanying text.

469  Emily S. Bremer & Sharon B. Jacobs, Agency Innovation in Vermont
Yankee’s White Space, 32 J. Lanp Use & Env't L. 523, 524 (2017) (observing that
the Environmental Protection Agency and FERC “have exploited their consider-
able freedom to experiment with process,” in some instances of rulemaking, for
the better of those interested in progressive environmental and energy regulation).

470 See, Emily S. Bremer, The Rediscovered Stages of Agency Adjudication, 99
WasH. U. L. Rev. 377, 390 (2021) (noting agencies may “design procedures beyond
the minimum (and often minimal) requirements imposed by statute and constitu-
tional due process”).

471 22 C.F.R. § 41.121(c) (2026) (implementing 8 U.S.C. § 1104).

472 See generally id. § 42.81.
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noncitizens additional opportunity to advocate for their inter-
ests within a system that is otherwise biased against them.
Process privileging the petitioner in agency review could be
extended to other immigration settings. The Board of Immigra-
tion Appeals (BIA) currently adjudicates appeals from the agency
against a noncitizen granted relief from deportation by an immi-
gration judge, as well as from a noncitizen who has been denied
status or relief. One potential shift could be to limit BIA appeals
to only those made by noncitizens.*7? In addition, the standard
of review could be raised to de novo for all appeals from noncit-
izens.#7* Arguably, this would improve “justice in these immi-
gration proceedings, remove the biases that presently favor the
government, and provide greater fairness and equity across the
circuits to immigrants seeking relief from deportation.”475
Administrative appeals boards could also provide petition-
ers with the opportunity to engage in person, particularly when
issues of fairness are at stake and there exists the potential for
overlooking important interests. For example, while consider-
ing appeals of decisions made by ALJs under the Black Lung
Benefits Act, the Longshore and Harbor Workers’ Compensa-
tion Act, and other related acts,*”¢ the Benefits Review Board
could exercise its discretion to provide additional procedure to
a “party . . . who is not represented by an attorney,”4”” including
by offering oral communication that could support the unrep-
resented party. Similarly, the U.S. Forest Service encourages
intra-agency review*’8 of controversial denials of petitions for
the private use of federal land.4” During these appeals, “oral
presentation” is allowed, as well as the introduction of new
information, “ifit would be unfair and prejudicial to exclude it.”48°

473 Jayanth K. Krishnan, Facts Versus Discretion: The Debate over Immigration
Adjudication, 37 Geo. Immicr. L.J. 1, 23-25 (2022).

474 4.

475 Id. at 2.

476 See supra notes 141-49 and accompanying text.

477 20 C.F.R. § 802.220 (2026).

478  See supra note 439 and accompanying text.

479 36 C.F.R. § 214.19(b) (2026) (“In deciding whether to conduct discretionary
review, the Discretionary Reviewing Officer should, at a minimum, consider the
degree of controversy surrounding the decision, the potential for litigation, and
the extent to which the decision establishes precedent or new policy.”).

480  Id. § 214.16(c) (“Oral presentations shall be conducted in an informal man-
ner and shall be limited to clarifying or elaborating upon information that has
already been filed with the Appeal Deciding Officer. New information may be pre-
sented only if it could not have been raised earlier in the appeal and if it would be
unfair and prejudicial to exclude it.”).
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Similar efforts could be made to augment the decisionmaking
processes of the plethora of formal*®! and informal adjudica-
tions*%? in which adjudicators have moved away from offering
oral hearings.

3. Agency-Head Review

Finally, agency-head review could offer quality assurance
and stabilize procedural discretion under optimal conditions.
In the immigration*®® and trademarks*%* contexts, for instance,
agency-head review is possible. One the one hand, these set-
tings exemplify the fact that agency-head review is more likely
to be politically responsive than to improve agency adjudi-
cators’ resolution of “technical, case-specific matters.”#8 Ap-
pellate adjudication by the agency head—who is generally a
political appointee—may intensify problems associated with
top-down procedural discretion, including the politicization of
technical decisionmaking that leads to unfair process or out-
comes. As a result of agency-head control, appellate boards
could also be influenced by political directives or expectations,
given they have “only a qualified right to decisional indepen-
dence.”#8 Agency-head review could increase political account-
ability#8” but may also lead to concerning outcomes resulting
from unfair or idiosyncratic review.488

481 See supra subpart I.C.
482 See supra Part II.
483 See supra note 186 and accompanying text.

484 15 U.S.C. § 1070 (“The Director may reconsider, and modify or set aside, a
decision of the Trademark Trial and Appeal Board under this section.”).

485  See Rebecca S. Eisenberg & Nina A. Mendelson, The Not-So-Standard
Model: Reconsidering Agency-Head Review of Administrative Adjudication Deci-
sions, 75 Apmin. L. Rev. 1, 61-62 (2023).

486 Shah, The President’s Fourth Branch?, supra note 11, at 526. For instance,
under the APA, the agency—and often the agency head—may review an ALJ with
“all the powers which it would have in making the initial decision.” 5 U.S.C.
§ 557(b).

487  See Shah, Presidential Administrative Discretion, supra note 10, at 2134
(explaining the majoritarian-adjacent reasoning behind support for unitary exec-
utive theory).

488  See generally id. (illustrating some drawbacks of presidential and politi-
cal influence over agency decisionmaking); Shah, Administrative Subordination,
supra note 18 (arguing that political influence can impinge on agencies’ pursuit
of their mandates); Shah, The President’s Fourth Branch?, supra note 11 (noting
arguments that constitutional appointments requirements can render formal ad-
ministrative adjudication more biased); Shah, The Attorney General’s Disruptive
Immigration Power, supra note 186, at 134-39 (discussing the harms of Attorney
General review of immigration decisions).
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On the other hand, multiple levels of intra-agency review,
including agency-head review, could form a safety net that im-
proves process and outcomes overall. For example, in the labor
context, the gatekeeping of access to process*®® may be ap-
pealed to the General Counsel.*° And, like agency-head review
of immigration adjudication,*! it is up to the General Counsel
how much or little process is allotted to the appellant of an
unfair labor charge dismissal.*?? If the General Counsel grants
the appeal, this offsets the regional director’s discretionary de-
cision to dismiss the charge.

Furthermore, the risk that agency-head decisionmaking
is biased could be mitigated by transparency and impartial-
ity, which generally combat agency self-bias.*9* Accordingly,
agency-head review could be limited by more formal procedural
requirements*** requiring an agency head to adhere to process
under the APA and to be more forthcoming about the political
aims driving case outcomes. Agency heads might also encour-
age consistency among lower-level adjudications that reduces
the impact of politics on procedural discretion.49

C. Article III Review

Courts oversee the exercise of discretion across all agency
activities*¢ and may be better at doing so than agency lawyers
for purposes of ensuring compliance with the law in general.*97

489 See supra notes 299-302 and accompanying text.

490 29 C.F.R. § 101.6 (2026); see also General Counsel, Nar'L Las. ReLs. Bp.,
https://www.nlrb.gov/bio/general-counsel [https://perma.cc/T69E-5FQG] (last
visited Aug. 16, 2026) (“The General Counsel, appointed by the President to a
4-year term, is independent from the Board and is responsible for the investiga-
tion and prosecution of unfair labor practice cases and for the general supervision
of the NLRB field offices in the processing of cases.”).

491 See, e.g., Shah, The Attorney General’s Disruptive Immigration Power, su-
pra note 186, at 131-42 (illustrating that the Attorney General has significant
discretion over the amount and quality of process available to individuals whose
cases are appealed to the agency head).

492 Nar'L Las. ReLs. Bp., supra note 176, subpart B, § 101.6.

493 See Eisenberg & Mendelson, supra note 485, at 65-66.

494 See, e.g., Kim & Semet, infra note 505, at 637-39 (suggesting this in the
immigration setting).

495 See, e.g., David K. Hausman et al., Executive Control of Agency Adjudica-
tion: Capacity, Selection, and Precedential Rulemalking, 39 J.L. Econ. & Ora. 682,
700-04 (2023) (noting how the Attorney General’s precedential decisionmaking
may impact how immigration judges apply the law more so than when they choose
to discretionarily /administratively close an unresolved immigration adjudication).

496 See generally 5 U.S.C. § 706(2).

497  See Richard L. Revesz, Specialized Courts and the Administrative Lawmal-
ing System, 138 U. Pa. L. Rev. 1111, 1161-62 (1990).
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Judicial review is presumed to be more procedurally sound
than administrative process,*® However, the “relative weak-
ness of ex post judicial review” has allowed frontline officials
“more room to exercise discretion over regulated parties,”**° for
better or for worse.

Recently, though, “the Court has significantly constrained
administrative autonomy in the execution of statutory law,”500
and the judiciary’s anti-administrativist turn could be lever-
aged to set incremental boundaries for procedural discretion.
Just as judicial review can increase accountability in indepen-
dent agencies,5°! it may likewise improve the independent exer-
cise of procedural discretion by influencing procedural norms
in administrative adjudication.?°? The key is perhaps to en-
courage targeted forms of judicial review rather than endorsing
judicial administration.503

Courts could draw on the APA arbitrary and capricious
standard or the abuse of discretion standard5** to review pro-
cedural discretion. However, these forms of review may be

498 Id. (noting a presumed “difference in security of judicial over administra-
tive process’™ (citing Crowell v. Benson, 285 U.S. 22, 61 (1932))).

499 Nabavi-Noori, supra note 235, at 1329-30.

500  See Shah, Presidential Administrative Discretion, supra note 10, at 2143
(footnotes omitted).

501  See generally Jennifer L. Selin & Pamela J. Clouser McCann, Constraining
the Executive Branch: Delegation, Agency Independence, and Congressional De-
sign of Judicial Review, 119 Nw. U. L. Rev. 1273 (2025).

502 See Scott Limbocker, William G. Resh & Jennifer L. Selin, Anticipated
Adjudication: An Analysis of the Judicialization of the US Administrative State, 32
J. PuB. ApmIN. RscH. & THEORY 610, 623 (2022) (arguing that “agencies can, indeed,
predict with some degree of certainty the preferences of the courts through how
they structure procedure and the personnel professionalized to carry out those
procedures”).

503 Judicial administration, in brief, involves the Court taking on a policymak-
ing role generally reserved for administrative agencies. See generally Bijal Shah,
Judicial Administration, 11 U.C. IrviNe L. Rev. 1119 (2021) (arguing that courts
engage in administration); see also Blake Emerson, The Binary Executive, 132
YaLe L.J.F. 756, 767-68 (2022).

504  5U.S.C. § 706(2)(A) (noting that an Article III court “shall . . . hold unlawful
and set aside agency action, findings, and conclusions found to be—(A) arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law”); see
Shah, A Critical Analysis of Separation-of-Powers Functionalism, supra note 19,
at 1061-66; Charles H. Koch, Jr., Judicial Review of Administrative Discretion,
54 Geo. WasH. L. Rev. 469, 471 (1986) (noting that administrative discretion is
generally reviewed “by either the arbitrariness standard or the abuse of discre-
tion standard”); see, e.g., Benjamin Eidelson, Reasoned Explanation and Political
Accountability in the Roberts Court, 130 YaLe L.J. 1748, 1748 (2021) (noting the
benefits of APA arbitrary and capricious review in a few recent immigration cases);
Shapiro, supra note 67, at 1488-89.
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explicitly denied by statute.5°5 Furthermore, even when avail-
able, these forms of review focus primarily on whether resulting
policy is adequately based in the agency’s expertise,%¢ as op-
posed to the robustness of the decisionmaking process or other
factors. Arguably, judicial oversight of technical expertise®°? is
somewhat inapposite to courts’ managing discretionary de-
cisions about process. The former involves courts examining
the quality of the administrative expertise on which an agency
based its decision. The latter requires consideration of whether
the agency’s process was adequate not only for building ex-
pertise within the agency, but also for gathering pertinent
information from the particular parties impacted by the adju-
dication as well as with an eye toward procedural fairness and
transparency.

Therefore, judicial oversight of procedural discretion may
require a different application of the APA or benefit from an-
other standard of review altogether.5°¢ For example, judicial re-
view of procedural discretion could look beyond the quality of
expertise by aiming its sights at a poor/incomplete record, uti-
lizing the substantial evidence standard,?%° reducing pretextual
policies with shifting process,5'° considering the protection of

505  See, e.g., Catherine Y. Kim & Amy Semet, An Empirical Study of Political
Control over Immigration Adjudication, 108 Geo. L.J. 579, 639 (2020) (noting that
the Immigration and Naturalization Act “purports to deny Article III judicial re-
view to a large swath of removal decisions, including those involving criminal
aliens or an exercise of administrative discretion”).

506 5 U.S.C. § 706(2)(A) (noting that an Article III court “shall . . . hold un-
lawful and set aside agency action, findings, and conclusions found to be—(A)
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law”); Shapiro, supra note 67, at 1490-93 (noting how abuse of discretion review
focuses on the expertise underlying the action).

507 See supra notes 64-69 and accompanying text; see also Cooper, supra
note 29, at 593 (decrying comprehensive judicial oversight “in utter disregard of
the unique character of [administrative] discretion” and “regardless of [judicial]
competency to handle or solve the technical problems of . [sic] governmental
administration.”).

508  See supra note 504 and accompanying text.

509 See Shah, A Critical Analysis of Separation-of-Powers Functionalism, supra
note 19, at 1061-66.

510 The that the Supreme Court has constrained handful of policies furthered
by the first Trump Administration that had pretextual rationales or that entirely
lacked justification. See Shah, Envisioning a Protective Administrative Law Frame-
work, supra note 234 at 369-71; see, e.g., DHS v. Regents of the Univ. of Cal.,
140 S. Ct. 1891, 1912-13 (2020); Dep’t of Com. v. New York, 139 S. Ct. 2551,
2574-76 (2019); Trump v. Hawaii, 585 U.S. 667, 704-06 (2018); see also Shah,
Statute-Focused Presidential Administration, supra note 20, at 1261-63.
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reliance interests,5!! or even expanding review of administrative
due process. As a result of these approaches, judicial review
might even encourage agencies to experiment with procedural
discretion in a manner that improves existing procedures.

Judicial review of procedural discretion is most import-
ant when vulnerable communities are involved and should be
available when the related adjudicatory outcomes have high
stakes. This section considers possibilities for judicial review
of procedural discretion in limited capacity and with a focus
on reducing the most harmful forms of procedural discretion,
as well as on transparency and constitutionality in procedur-
alism. More specifically, it explores options for judicial review
of procedural discretion that limits petitioners’ access to rep-
resentation and impacts their constitutional rights in adminis-
trative adjudications.

Broader justifications for judicial review of procedural dis-
cretion could include the furtherance of participatory democ-
racy and inclusion, functional constraint of the administrative
state, or perhaps even an emphasis on the formal separation
of powers. These values could be advanced by arguing before
the court that policy manuals and guidances governing proce-
dural discretion are procedurally deficient because they were
not subjected to notice-and-comment process. Alternatively,
challenges could focus on claims that procedural discretion
produces agency adjudication that violates constitutional due
process provisions or undermines the separation of powers by
allowing agencies to exercise discretion beyond the bounds of
executive power.

1. Right to Representation

Representation is important to petitioners, including non-
citizen children and those seeking restitution for harms suf-
fered in the workplace. Representation is not provided by the
government in administrative adjudication. In some cases, it is
also not allowed even when procured by the petitioner herself—
for instance, in certain immigration proceedings.5'2 When pro-
cedural discretion reduces access to representation, this may
be particularly harmful to vulnerable claimants.

511 See Shah, Statute-Focused Presidential Administration, supra note 20, at
1261-63. The Court might also be concerned about reliance interests that are
implicated by variable procedure. See Regents, 140 S. Ct. at 1909-10, 1913-14;
Haiyun Damon-Feng, Administrative Reliance, 73 Duke L.J. 1743, 1787-89 (2024).

512 See supra notes 257-259 and accompanying text.
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A 2013 class action lawsuit initiated “the single most im-
portant advancement in the rights of noncitizens with mental
health disabilities facing deportation”®'5—and it did so as the
result of a court confronting a lack of access to representa-
tion for noncitizens. For the first time, the judiciary issued an
injunction that required the right—and not merely access—to
legal representation for certain noncitizens including immigra-
tion detainees not mentally competent to represent themselves
in detention or deportation proceedings.54

As a result of this decision—and a subsequent appointed-
counsel program administered by EOIR—"[tlhousands of
detained individuals have been given lawyers, bond hear-
ings, and other accommodations as they face the horrors
of our deportation system.”5'5 While the program has been
inconsistently applied in areas outside the circuit in which
it was decided,5'¢ it is nonetheless evidence that the judi-
ciary may encourage, or even require, the exercise of proce-
dural discretion that benefits, as opposed to disadvantages,
marginalized communities. In this vein, adjudicators should
encourage access to representation for individuals facing
national security sanctions,?!” deportation,®!® or civil rights
violations.51°

2. Constitutional Protections

Finally, the courts have a role to play in constraining
procedural discretion via procedural due process and other
constitutional requirements. For instance, the federal judiciary
was important to “precipitat[ing] limited reform in the [highly
discretionary No Fly List] watchlisting process,”520 despite an
enduring governmental interest in elevating matters of national

513 Amelia Wilson, What's the Matter with Franco-Gonzalez?, 57 U.C. Davis L.
Rev. 1267, 1267 (2023).

514 Franco-Gonzalez v. Holder, No. CV-10-02211, 2013 WL 8115423, at *1
(C.D. Cal. Apr. 23, 2013) (partial judgment and permanent injunction); see also
Franco-Gonzalez v. Holder, No. CV-10-02211, 2014 WL 5475097, at *2 (C.D. Cal.
Oct. 29, 2014) (order further implementing the permanent injunction).

515 Wilson, supra note 513, at 1272.

516  Seeid. at 1273.

517 See supra subsection I1.A.2(a).

518  See supra subsection I1.A.2(b).

519 See supra notes 351-57 and accompanying text.

520 Chachko, supra note 187, at 1107. See also supra notes 212-18 and ac-
companying text (explaining the DHS Traveler Redress Inquiry Program (TRIP)).
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security at the expense of individuals.52! More specifically, in
this case,?22 the plaintiffs “suspected that they were on the No
Fly List,” but DHS “refused to confirm or deny their listing sta-
tuses, or to provide assurances about future travel.”>23 As a
result, they argued that their inclusion on the No Fly List “vi-
olated their Fifth Amendment due process rights” (and “that
it was arbitrary and capricious and thus unlawful under the
APA”).524¢ The court “held that the plaintiffs had a constitution-
ally protected interest in international air travel and in defend-
ing their reputation [and that] the TRIP procedure created a
high risk of erroneous deprivation of these interests.”525

“According to the court, judicial review was an insufficient
safeguard because the plaintiffs were denied any access to the
administrative record. Finally, the court concluded that addi-
tional procedures like notice and a hearing would have had sig-
nificant probative value.”52¢ Ultimately, this decision “led to a
revision of the DHS TRIP redress procedure,”527 per which DHS
established528 that “[a]n order to maintain an individual on the
list must state the basis for the decision, subject to national
security constraints.”529

In another case, the Supreme Court opined that the gov-
ernment cannot be trusted to adjudicate whom to include on
the No Fly List consistently and correctly.53° After being de-
tained and tortured by the FBI and its agents as a result of
being included on the list, the petitioner in this case fled and
brought suit against the government alleging a violation of “his
rights to procedural due process” and that he was put “on the
list for constitutionally impermissible reasons, including his
race, national origin, and religious beliefs.”>3! More specifically,
the petitioner contended—and the government did not

521 See generally Shirin Sinnar, The Supreme Court & the Unaccountable
Racialized Security State, 154 D.£paLus 106 (2025).

522 See generally Latif v. Holder, 28 F. Supp. 3d 1134 (D. Or. 2014).
523 Chachko, supra note 187, at 1107.
524 Id.

525 Id.; see also supra notes 212-218 and accompanying text (explaining the
DHS Traveler Redress Inquiry Program (TRIP)).

526  Chachko, supra note 187, at 1107.
527 Id. at 1108.

528 Id. at 1107-08 (noting that “the court left it to the government to devise
new, adequate procedures without jeopardizing national security”).

529  Id. at 1108.

530 See Shah, Presidential Administrative Discretion, supra note 10, at 2191
(discussing FBI v. Fikre, 144 S. Ct. 771, 775 (2024)).

531 Id. at 2191.
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contest—that he was placed “on the No Fly List for constitution-
ally impermissible reasons, including his religious beliefs” as a
Muslim.532 In response, the Court decided that the petitioner’s
claim was not moot due to unease with the government’s lack
of a substantiated decisionmaking process. In doing so, the
Court suggested as well that redress for incorrect placement is
haphazard and unreliable. (Note, however, that courts have re-
sisted additional litigation against these DHS No Fly List review
policies, which suggests limits to judicial review as a bulwark
against overly restrictive procedure.533)

The courts should extend this case law to other forms
of high-stakes agency adjudication, including asylum deci-
sions.?3* Even under previous “mandatory denial” provisions,
there were reasonable arguments that the pretermission was
neither firmly based in statute nor consistent with due pro-
cess.?% Today, pretermission53 is inconsistent with statutory
requirements stating that the noncitizen “shall have a rea-
sonable opportunity to examine the evidence against the
[noncitizen], to present evidence on the [noncitizen’s] own be-
half, and to cross-examine witnesses presented by the Gov-
ernment.”%3” The judiciary should also find that pretermission
provisions violate due process because applicants are not given
any notice that pretermission will happen; pretermission may
constitute the retroactive application of a new standard, partic-
ularly for applications issued prior to the recent memorandum;
and pretermission denies asylum applicants the opportunity to
be heard.538

More broadly, in situations where there is a protected in-
terest, procedural due process offers an opportunity for the
plaintiff to consult with the decisionmaker, even in situations
where there is no access to an oral hearing.53° This approach

532 Id.

533 See, e.g., Kashem v. Barr, 941 F.3d 358, 364 (9th Cir. 2019); Latif v. Lynch,
No. 10-cv-00750-BR, 2016 WL 1239925, at *27 (D. Or. Mar. 28, 2016).

534 See supra subsection I1.B.2(a).

535  See supra notes 334-336 and accompanying text.

536 See supra subsection I1.B.2(a).

537 8 U.S.C. § 1229a(b)(4)(B).

538  HumaN RicHTs FIRsT, PRACTICE ADVISORY ON PRETERMISSIONS, supra note 340,
at 8-9.

539 See, e.g., Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 546 (1985)
(holding that a tenured employee cannot be dismissed without an “opportunity
to present his side of the story”); Memphis Light, Gas & Water Div. v. Craft, 436
U.S. 1, 22 (1978) (finding that customers must have opportunity to discuss a
contested bill with utility official prior to termination of services); Goss v. Lopez,
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could be used to improve the plethora of situations where an
adjudicator may otherwise forgo in-person requirements in fa-
vor of a paper-based adjudication. Examples of this include
hearings before the NLRB;54° decisions concerning the designa-
tion of national security threats;5*! and beneficial and punitive
immigration decisions.>*? Here, procedural due process review
may offset, at least to some extent, the agency’s tendency to
penalize certain ethnic and religious communities as a result
of amorphous and xenophobic fears about the origins of na-
tional security threats.5*3 Opportunities for claimants to con-
nect with the agency could also improve decisions made by
the Departments of Education and Treasury,5** as well as the
USDA and TTB,545 all of which impact the ability of people to
access government protection or affirmation of their financial
or business interests. In each of these settings, allowing for
some form of consultation could allow petitioners to introduce
important information and better participate in the adjudica-
tion of their cases.

CONCLUSION

Reducing procedural constraints on agency action is argu-
ably a necessary defense against both the Supreme Court’s
expansion of presidential power over formal adjudication and
its anti-administrativist turn. But this account—as well as the
view of those with faith in the formal adjudicatory requirements
of the APA and in administrative due process—overlooks the
fact that the bulk of what happens in the administrative state
is informal adjudication and underestimates the immense dis-
cretion that bureaucrats continue to exercise.

This Article sheds light on “procedural discretion,” which
agencies engage to depart from consistent process within many
areas of informal adjudication. In a moment where administra-
tive discretion is believed by some progressives to be both reli-
able and problematically constrained, it is valuable to examine

419 U.S. 565, 581 (1975) (holding that a high school student has to be given an
opportunity to present his side of the story before suspension for participating in
a disturbance, although school officials need not conduct a full-scale adversarial
hearing).

540 See supra section I1.A.1.

541 See supra subsection I1.A.2(a).

542 See supra subsections I1.A.2(b) & I1.B.2(a).

543 See supra note 224 and accompanying text.

544 See supra subsection I1.A.2(c).

545  See supra subsection I1.A.2(d).
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the exercise of procedural discretion, which is neither limited
to resolving statutory ambiguity nor necessarily justified by
science and expertise, and often exercised opaquely. Indeed,
administrators’ power to create variable administrative proce-
dure seems inconsistent with the expectations of stable and
reliable structures of internal accountability on which the legit-
imacy of administrative adjudication is founded.

Procedural discretion can be responsive and reformist.
However, procedural discretion also sometimes allows admin-
istrators to better adhere to institutional and political goals
rather than remain accountable to the public, even when it
originates in efforts to improve efficiency, and may favor the
government and corporate stakeholders over individuals.
Procedural discretion also operates unchecked by oversight.
Notably, it may be marginalized and under-resourced commu-
nities—such as workers and noncitizens—who are more likely
to be disadvantaged by the fluctuating and politically informed
nature of procedural discretion. This indicates an overall de-
cline in procedural rights and the proliferation of procedural
practices that benefit ease of administration and political inter-
ests at the expense of vulnerable people.

The study of procedural discretion both broadens the
generalized understanding of how administrative discretion op-
erates and should alter longstanding, conventional frameworks
of technical oversight of informal adjudication. Given admin-
istrators’ flexibility to reduce or eliminate procedure, even in
agency adjudications that come with the expectation of estab-
lished process, the possibility and implications of procedurally
bereft adjudication should be confronted head-on by those that
advocate for a robust administrative state. The response to
ongoing procedural discretion is not its elimination, but rather
to improve institutional structures in order to constrain the
problematic and encourage the positive possibilities of varia-
tions in administrative adjudication process.
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	1089between the agency and investors, but may also result in the ALJ gathering insufficient information to decide the case fairly.Sometimes, procedural discretion that impacts formal adjudication is not initiated by ALJs, but is in fact enabled by statute. For example, a legislative scheme may even allow ALJs to outsource adjudication to outside parties.134 Indeed, Medicare law allows for contractors outside the Social Security Administration to make decisions.135 One ALJ from inside the agency suggests tha
	1090[Vol. 111:1063funding/defunding can lead to reduced resources such as fewer legal secretaries and other tools needed to get adjudi-cations done, may cause a big backlog of cases, and will gen-erally limit ALJs’ ability to adjudicate cases.140 More funding allows ALJs to adjudicate more of a certain type of case. In response, ALJs are forced to navigate these restrictions in order to serve claimants whose interests are not adequately protected by the legislature.For instance, ALJs in the Department of La
	1091instead, such as pressing workers’ compensation cases unre-lated to Black Lung matters and even Defense Base Act cases that receive less support and advocacy from legislators in comparison to Black Lung cases.149 In sum, even formal adju-dication offers opportunities for the exercise of procedural dis-cretion that either originates in ALJs themselves or is enabled by the legislature. II Pathways oF Procedural dIscretIonProcedural discretion shapes informal adjudication. Be-cause it is unrestricted by th
	1092[Vol. 111:1063Part II engages in a descriptive analysis of the use of pro-cedural discretion by various agencies. More specifically, this Part explores both the shift in procedure away from in-person requirements and limited or preferential access to adjudication in the first instance, which have been concretized in regula-tion and policy governing informal adjudication. In doing so, this Part shows how agencies exercise discretion that impacts agency adjudicatory process, including both its contours an
	1093entail limiting the timeframe for submitting information.155 Nonetheless, examining procedural discretion with some basis in text allows for boundaries around the field of study under-taken by this Part. This, in turn, results in a more manage-able and penetrable observation of variation in procedure in the context of administrative adjudication, which is otherwise rife with discretion.In addition, this approach contributes the insight that  adjudicatory spaces assumed to be fairly formal, or “hearing- 
	1094[Vol. 111:1063Complementarily, procedural discretion originates in efforts to improve efficiency, reflected by a longstanding recognition of the tension between responsiveness and fairness inherent in “expedited” proceedings.159 That having been said, intrinsically fast-moving agency processes and the attendant need for flexibility, however well-intentioned, do not excuse procedural discretion that de-faults to speed or to assumptions held by administrators, at least not in all cases or without a suffic
	1095the case. Now, the calculus used to determine whether the individual’s interests have been adequately considered—the Mathews v. Eldridge three-factor balancing test—allows the government to limit process in order to prioritize the government’s institutional interest in conserving fiscal and administrative resources, as well as its substantive concern with maintaining national security, even at the expense of individual liberty.164As a result, decisions to reduce access to in-person process are only mini
	1096[Vol. 111:1063adjudicate contract disputes,168 has the discretion to allow its hearings to “be as informal as may be reasonable and appropri-ate under the circumstances.”169As Goldberg itself asserted, a move away from somewhat consistent and formalized hearing processes may harm our most vulnerable populations.170 Likewise, procedural discre-tion may impede individuals who require benefits or protection from the government, although there are pockets of proce-dural discretion that benefit individuals v
	1097of Procedure provide guidelines for the implementation of the NLRA.176 As an initial matter, during an adjudication to determine whether an unfair labor practice has occurred, the regional director has the protective power to restrict the parties from withdrawing the case. The parties are required to show evi-dence jointly either that the dispute is not meritorious or that it has been settled between the parties.177 This suggests that just one of the parties, even if that party brought the dispute in th
	1098[Vol. 111:1063whether a labor organization has the authority (as an initial matter and prior to an election) to allow employees to join, the regional director can make a decision with or without a hearing at all, based on the director’s unilateral discretion.183 In these ways, the NLRB can limit working communities’ abil-ity to introduce the kind of information necessary to bring a successful unfair labor claim or to empower a labor union to protect workers’ rights.Note that these hearings do not necess
	1099designations are included on a Specially Designated Nation-als and Blocked Persons (SDN) List, the primary purpose of which is to combat threats to national security and foreign policy objectives.189 As a result, OFAC “has overseen a host of longstanding and new financial sanctions as a tool in modern warfare against American adversaries as varied as the Iranian Revolutionary Guard, terrorist organizations, Mexican drug traffickers, and foreign nation-states.”190Via executive order, the President can sa
	1100[Vol. 111:1063groundwork laid by the H. W. Bush and Clinton Administra-tions, President W. Bush” issued an executive order to block the assets of proliferators of weapons of mass destruction and their supporters.194 Other entities “included among the thousands of names and aliases on the SDN list are Bank Saderat Iran, the largest bank in Iran, and ISIL caliph Abu Bakr al-Baghdadi.”195On the other hand, inclusion on the SDN List comes with significant consequences for not only governments and banks, but
	1101the severe penalties and nontransparent processes associated with inclusion on the SDN, OFAC has given itself discretion to not include an in-person hearing requirement as part of its delisting decisionmaking processes.203 These obstacles to ful-some process render it more difficult to seek delisting based on a legitimate justification, particularly for individuals seeking to disprove significant accusations.This approach is not entirely unique. For instance, the Department of State Bureau of Consular A
	1102[Vol. 111:1063Likewise, the Department of Homeland Security (DHS) “No Fly List”—which restricts a person’s ability to travel by air domestically and to cross the U.S. border—is based on in-formation gathered by the National Counterterrorism Center and evaluated by the Terrorist Screening Center to determine whether a person should be added to the list based on a “rea-sonable suspicion” of terrorist activity.209 Notably, even as DHS makes mistakes in who is included on the No Fly List,210 their process f
	1103In determinations by OFAC, the State Department, and DHS, individuals have limited ability to challenge erroneous classification as a terrorist. More generally, procedural dis-cretion is the result of the politicization of decisionmaking in matters of national security, including those that impact individual rights.219 OFAC has the discretion to decide who should be granted an in-person meeting,220 a choice which may be influenced—or even exploited—by political interests, particularly given the SDN List
	1104[Vol. 111:1063immigration law or characterize immigration administration as essentially incompetent.228 Procedural discretion in immigration impacts the com-munity of noncitizens facing deportation and seeking hu-manitarian protection and immigration benefits. Immigration adjudicators view discretion as a tool for ensuring fairness and therefore tend to resist attempts to constrain it.229 In fact, some adjudicators may be more receptive to noncitizens’ claims than others.230 However, closer examination 
	1105of discretion in administrative law enforcement, including in immigration.234Immigration adjudication is housed in the DOJ Executive Office for Immigration Review (EOIR), and the DHS U.S. Cit-izenship and Immigration Services (USCIS), respectively. In general, USCIS has authority to grant a variety of immigration benefits, and is “clothed with immense power over regulated parties as a benefits-granting agency and retains significant discretion in doling out those benefits.”235 These include deter-minati
	1106[Vol. 111:1063For instance, experts argue that immigration adjudicators often exercise their discretion in order to deny benefits240 and “[a]pplicants seeking immigration status have no choice but to comply.”241 The immigration apparatus is also leveraged to accomplish the priorities of presidents.242Indeed, in 2020, USCIS changed its Policy Manual to grant its adjudicators maximum discretion to deny benefits. While USCIS instructs adjudicators that an applicant must meet “all applicable threshold eligi
	1107current agency policy memoranda.”245 The power of immigration judges, in particular, is established by regulation and further described by the Immigration Court Practice Manual.246 These documents give EOIR adjudicators the discretion to shape and constrain procedure in immigration adjudication. Continued use of the derogatory term “alien” rather than “noncitizen” in all of these documents suggests an overall limited interest in prioritizing petitioners’ interests in this context.As an initial matter, a
	1108[Vol. 111:1063USCIS denials of credible fear claims, which are made by non-citizens subject to deportation who are afraid of persecution or death,255 and to introduce evidence at these hearings at their own discretion.256 However, in both claimed status and credible fear hearings, noncitizens are not allowed to bring legal rep-resentation,257 and it is up to the immigration judge whether a lawyer or other consultant may even be present.258 Only in reasonable fear hearings, which involve fear of persecut
	1109cases.265 And on the one hand, measures like case consoli-dation and severability may allow immigration adjudicators to treat like cases alike and direct resources to more legally complex cases. On the other hand, however, denying access to counsel—even counsel obtained by noncitizens themselves—is likely to affect noncitizens’ ability to present strong cases on their own behalf and thereby render outcomes dependent on the strength of advocacy rather than on the substantive le-gitimacy of claims. Overal
	1110[Vol. 111:1063provide support to both individuals pursuing a postsecondary education and institutions of higher education.”270 When this law is violated, the agency can fine the educational institu-tion,271 suspend its participation in an HEA program,272 or even terminate its participation.273Educational institutions can request hearings prior to each of these types of decisions,274 but the adjudicator can expedite the process as quickly as she likes.275 Furthermore, in all of these decisions,276[a]t th
	1111foreign banks.”278 The OCC may oversee a thousand plus finan-cial institutions.279 The OCC is also involved in implementing the Community Reinvestment Act (CRA), which “requires the Federal Reserve and other federal banking regulators to en-courage financial institutions to help meet the credit needs of the communities in which they do business, including low- and moderate-income . . . neighborhoods.”280The OCC has given itself broad authority to grant or deny hearing requests281 when deciding which ins
	1112[Vol. 111:1063d. PermittingFinally, agencies sometimes engage informally with entities that produce or sell certain goods. In this context, businesses that have good relationships with their regulators are likely to be treated more favorably by the government. The Perish-able Agricultural Commodities Act governs fair practice in the sale of fresh produce.286 When the Department of Agriculture (USDA) adjudicates cases under this law, which are brought by unpaid sellers, suppliers, producers, or other lic
	1113In addition to specifying that this informal approach should be conducted transparently,291 the regulation also makes clear that the informal proceeding is solicitous of the permittee. More specifically, it offers the permittee “an opportunity for the submission and consideration of facts, arguments, offers of settlement, or proposals of adjustment” in defense of their permit prior to the TTB initiating a formal proceeding against them.292 This approach may ultimately benefit those who are better-resour
	1114[Vol. 111:1063is also shaped by political aims, which favor the government over individuals. This can be due to pressure from Congress or a legislative scheme that shapes or incentivizes adjudicative gatekeeping or expediency, or it can be the result of endoge-nous executive branch shifts, including presidential pressure or agency choices. As a result, procedural discretion may ex-clude people from benefits adjudication or adjudication for re-dress for harms, and politically weighted decisionmaking may 
	1115Per the NLRB Statements of Procedure, the director and staff of regional NLRB offices have authority to investigate, recommend withdrawal, and unilaterally dismiss unfair labor charges prior to any hearing of the claim.299 Initially, field staff investigate the case, which includes interviewing the parties and “other persons who have knowledge as to the charge, as is deemed necessary.”300 Notably, the regional director “may exercise discretion to dispense with any portion of the inves-tigation,” based o
	1116[Vol. 111:1063congressional skepticism of the burgeoning labor movement.306 Section 8(b)(7), “one of the most significant limitations on la-bor’s right to picket,”307 prohibits labor protests under certain circumstances, when the aim of the picketing is “forcing or re-quiring” an employer to recognize or bargain with the union, or “forcing or requiring” the employees of that employer to select said union as their representative.308Regional offices investigate charges against labor unions under 8(b)(7).3
	1117fluctuation between pro- and anti-labor stances. More specif-ically, these NLRB ground-level policies reflect the tension be-tween the original New Deal legislation empowering the NLRB and reactionary law passed by subsequent Congresses alarmed by the rise of labor protection.318 In addition, Congress is not the only political influence on procedural discretion in the NLRB—presidential interests are as well (consistent with other regulatory areas319). In the past and today, the restrictive and expedited
	1118[Vol. 111:1063Reagan and the Trump Administrations, which issued the for-mer and current Statements, respectively.325 b. Medical Device ApprovalCongress may expedite administrative adjudicative process to pacify special interests. One example concerns Medicare leg-islation.326 In 2003, “Congress made additional reforms to the Medicare appeals process. Specifically, the act established ex-pedited judicial review for beneficiaries and, remarkably, the beneficiaries’ providers or suppliers.”327 Indeed, “[t
	1119get quick approval and coverage, to the detriment of vulnerable patients, including the elderly.3312. Executive- or Agency-Leda. AsylumThe immigration apparatus also gatekeeps access to pro-cess—or, understood another way, expedites process to an extent that renders it wholly inaccessible. For example, un-der pressure from the Trump Administration, EOIR issued a memo last year on “pretermission” that has allowed immigra-tion judges to summarily dismiss thousands of asylum claims. “EOIR’s interpretation 
	1120[Vol. 111:1063revoked, however, due to the understanding that no one should be returned to a country where they are in danger of persecu-tion without adequate process.336Today, the BIA has ramped up pretermissions337 based, pri-marily, on a handful of rationales that are even more difficult to justify as fair or lawful. These include urging immigration judges “to broadly reject asylum claims on technicalities, without con-sidering their merits.”338 One justification for pretermission is if the applicant
	1121Pretermission may prompt an appeal with the Board of Im-migration Appeals (BIA), “but people who are seeking to appeal their cases are soon nearly certain to find that route a dead end.”344 This is in part because a set of regulations put into effect immediately declared that BIA appeals will be automati-cally dismissed within fifteen days of filing the appeal “unless a majority of current Board members vote to consider the appeal on the merits.”345 The new rules also state that immigrants only have ten
	1122[Vol. 111:1063to terminate claims of civil rights violations in education brought under statute351 during the investigatory phase of such claims.352 This includes, as directed by the agency’s pol-icy manual on processing civil rights cases, the opportunity for OCR to close a claim, rather than offer a hearing, if they determine the claim is unable to be investigated (for instance, because the agency believes the complainant provides insuffi-cient information) or is already being investigated by another 
	1123not cognizable in reparations.”360 Furthermore, both the regu-lation361 and the agency’s public-facing guidance362 fail to clarify what would render such a claim incognizable, which places consumers at a disadvantage in advocating for themselves vis-à-vis brokers.Finally, the Department of the Interior allows administra-tive adjudicators by regulation to call “prehearing conferences” that limit the issues discussed in and even access to public land use hearings.363 Prehearing conferences may streamline 
	1124[Vol. 111:1063In other words, good process is supposed to ensure that adju-dicatory outcomes are free from capture, reasoned, and just. Indeed, proceduralism is assumed to be so stalwart as to be os-sifying, standing as an obstacle to the flexibility agencies need to accomplish important goals.366 However, as the previous Part observed, procedural discretion undercuts the assumption of consistency in administrative procedure.Theoretically, due process protections constitute a reliable mechanism for ensu
	1125discretion may be exercised in response to political pressure. For the most part, procedural discretion is also untouched by the APA, except in the catch-all framework of arbitrary and ca-pricious review. Part III suggests that intra-agency and judicial oversight could play a role in making procedural discretion more ac-countable. Overall, institutional reform efforts should focus on increasing oversight, imposing constraints, and identifying ways to channel administrative discretion to strengthen ac-co
	1126[Vol. 111:1063and extrapolate them to additional areas of administrative ad-judication on a case-by-case basis.Finally, insofar as procedural discretion rests on some form of expertise, such as knowledge about the appropriate level of process in informal adjudication given institutional or resource constraints, proceduralism itself could help ren-der procedural discretion accountable. Ultimately, procedural discretion could be shaped by process that ensures it is ex-ercised on the basis of expertise,375
	1127by Congress,381 including in formal adjudication.382 Indeed, Congress has reduced access to process for petitioners, such as those seeking Social Security,383 by statute. Congress could counteract the fallout of its procedural priorities. For example, evidence suggests that expediting agency review of medical de-vices may have drawbacks; Congress might rescind existing legislation384 allowing this loophole. Congress could also bol-ster administrative process. For instance, per statute, agency appeals of
	1128[Vol. 111:1063informal communications between congressional committees and their staffs and agencies.”391 These tools could be used to offset agency incentives to reduce process. For instance, the legislature could investigate the quality of administrative ad-judication392 and require that agencies disclose data regarding decisionmaking.393 While comprehensive immigration reform has been hard to come by, Congress should employ these tools to oversee agencies to ensure they properly implement current sta
	1129review of third-party actions,398 including service providers and other entities that impact the public. Oversight within an agency might also ensure that procedural discretion reflects legislative expectations for the kind of procedure that agencies must provide.399 Quality assurance review could also grapple directly with issues of adjudicator bias.400One goal is to go beyond programs that count and compare caseloads.401 For instance, EOIR, after engaging in “near-total neglect of quality assurance,”4
	1130[Vol. 111:1063Immigration adjudicators, for example, could be encour-aged to prioritize the humanitarian values or otherwise exer-cise their discretion to curtail process judiciously. For example, agency guidance can have an “extraordinarily strong” impact on USCIS’s otherwise “significant” and “politically sensitive” discretionary power.409 Similarly, USCIS training materials—another form of guidance—could be designed to increase re-sponsiveness to humanitarian crises, including those at the border, ra
	1131tions,418 regional offices’ discretion to investigate violations of 8(b)(7) in an expedited manner could be likewise constrained.Agencies can also guide their adjudicators to advocate for petitioners, particularly in immigration, where a lack of repre-sentation can break a case. As a general matter, immigration policymakers should always encourage the presence of advo-cates in adjudication, even when adjudicators are empowered to exclude representatives. Both the Board of Immigration Ap-peals (BIA) and 
	1132[Vol. 111:1063can resist. In addition, front-line officers may be uncomfortable “with exercising that controversial discretion without guid-ance.”426 Accordingly, decisionmakers themselves may also be open to limiting spontaneous procedural changes due to the “worry[] that any discretionary departures from established agency guidance would lead to personal culpability for the con-sequences of their departure.”427 Notably, ground-level DOJ and EOIR bureaucrats have engaged in discretion both to further a
	1133matters—including inclusion on the DHS “No Fly List”—which can have significant consequences for individuals.435B. Intra-Agency AppealsIntra-agency appeals boards can play an important role in improving agency adjudication, including in informal ad-judication.436 Agency adjudicators, “compared to federal judges, . . . may develop deeper ‘expertise in reconciling and accounting for conflicting evidence and arguments, disciplinary perspectives, political demands, and legal commands,’” for instance, in are
	1134[Vol. 111:1063efficiency and depth of review depending on the petitioner’s preferences. For instance, the U.S. Forest Service, which is part of the USDA, has established a flexible intra-agency appeals process for denials of permits for grazing, mining, and other private use of federal land.439 It is worth noting that discre-tionary intra-agency review in that context might favor more powerful private parties for permits. Nonetheless, agency hear-ings and appellate review may also allow less resourced p
	1135adjudicator at a regional office could appeal the decision to the Board of Veterans’ Appeals (BVA) for de novo review447 made by formal adjudication.448 However, it took an average of six years to receive a decision from when a claimant filed an appeal.449 Furthermore, the claimant could not appeal to the Court of Appeals for Veterans Claims until the BVA issued a decision.450Today, as the result of new legislation,451 the VA offers a modernized review system452 with three separate tracks for pursuing i
	1136[Vol. 111:1063review,”458 in which a reviewer who is not on the BVA will ad-judicate the claimant’s appeal within one year of their initial decision or the filing of a supplemental claim, and offer a final decision ostensibly within four to five months for non-health-care-related claims.459 This approach offers more flexibility of filing than the conventional approach,460 and a faster decision time,461 but with less process than a conventional appeal to the BVA.462 Finally, claimants may also file suppl
	1137For these reasons, the CFTC Reparations Program and the VA’s new approach could serve as a model for other regula-tory settings where exceedingly informal initial decisions could benefit from multiple pathways of review. For example, rather than appealing only to the overburdened Board of Immigration Appeals,467 denials of relief from deportation made by immigra-tion judges468 might benefit from multiple levels of review or opportunities to provide additional evidence. These additional processes could o
	1138[Vol. 111:1063noncitizens additional opportunity to advocate for their inter-ests within a system that is otherwise biased against them.Process privileging the petitioner in agency review could be extended to other immigration settings. The Board of Immigra-tion Appeals (BIA) currently adjudicates appeals from the agency against a noncitizen granted relief from deportation by an immi-gration judge, as well as from a noncitizen who has been denied status or relief. One potential shift could be to limit B
	1139Similar efforts could be made to augment the decisionmaking processes of the plethora of formal481 and informal adjudica-tions482 in which adjudicators have moved away from offering oral hearings. 3. Agency-Head ReviewFinally, agency-head review could offer quality assurance and stabilize procedural discretion under optimal conditions. In the immigration483 and trademarks484 contexts, for instance, agency-head review is possible. One the one hand, these set-tings exemplify the fact that agency-head revi
	1140[Vol. 111:1063On the other hand, multiple levels of intra-agency review, including agency-head review, could form a safety net that im-proves process and outcomes overall. For example, in the labor context, the gatekeeping of access to process489 may be ap-pealed to the General Counsel.490 And, like agency-head review of immigration adjudication,491 it is up to the General Counsel how much or little process is allotted to the appellant of an unfair labor charge dismissal.492 If the General Counsel grant
	1141Judicial review is presumed to be more procedurally sound than administrative process,498 However, the “relative weak-ness of ex post judicial review” has allowed frontline officials “more room to exercise discretion over regulated parties,”499 for better or for worse. Recently, though, “the Court has significantly constrained administrative autonomy in the execution of statutory law,”500 and the judiciary’s anti-administrativist turn could be lever-aged to set incremental boundaries for procedural disc
	1142[Vol. 111:1063explicitly denied by statute.505 Furthermore, even when avail-able, these forms of review focus primarily on whether resulting policy is adequately based in the agency’s expertise,506 as op-posed to the robustness of the decisionmaking process or other factors. Arguably, judicial oversight of technical expertise507 is somewhat inapposite to courts’ managing discretionary de-cisions about process. The former involves courts examining the quality of the administrative expertise on which an a
	1143reliance interests,511 or even expanding review of administrative due process. As a result of these approaches, judicial review might even encourage agencies to experiment with procedural discretion in a manner that improves existing procedures.Judicial review of procedural discretion is most import-ant when vulnerable communities are involved and should be available when the related adjudicatory outcomes have high stakes. This section considers possibilities for judicial review of procedural discretion
	1144[Vol. 111:1063A 2013 class action lawsuit initiated “the single most im-portant advancement in the rights of noncitizens with mental health disabilities facing deportation”513—and it did so as the result of a court confronting a lack of access to representa-tion for noncitizens. For the first time, the judiciary issued an injunction that required the right—and not merely access—to legal representation for certain noncitizens including immigra-tion detainees not mentally competent to represent themselves
	1145security at the expense of individuals.521 More specifically, in this case,522 the plaintiffs “suspected that they were on the No Fly List,” but DHS “refused to confirm or deny their listing sta-tuses, or to provide assurances about future travel.”523 As a result, they argued that their inclusion on the No Fly List “vi-olated their Fifth Amendment due process rights” (and “that it was arbitrary and capricious and thus unlawful under the APA”).524 The court “held that the plaintiffs had a constitution-al
	1146[Vol. 111:1063contest—that he was placed “on the No Fly List for constitution-ally impermissible reasons, including his religious beliefs” as a Muslim.532 In response, the Court decided that the petitioner’s claim was not moot due to unease with the government’s lack of a substantiated decisionmaking process. In doing so, the Court suggested as well that redress for incorrect placement is haphazard and unreliable. (Note, however, that courts have re-sisted additional litigation against these DHS No Fly 
	1147could be used to improve the plethora of situations where an adjudicator may otherwise forgo in-person requirements in fa-vor of a paper-based adjudication. Examples of this include hearings before the NLRB;540 decisions concerning the designa-tion of national security threats;541 and beneficial and punitive immigration decisions.542 Here, procedural due process review may offset, at least to some extent, the agency’s tendency to penalize certain ethnic and religious communities as a result of amorphous
	1148[Vol. 111:1063the exercise of procedural discretion, which is neither limited to resolving statutory ambiguity nor necessarily justified by science and expertise, and often exercised opaquely. Indeed, administrators’ power to create variable administrative proce-dure seems inconsistent with the expectations of stable and reliable structures of internal accountability on which the legit-imacy of administrative adjudication is founded. Procedural discretion can be responsive and reformist. However, proced




